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This  volume  contains  the  cases  determined  from  the  De- 
cember term,  1832,  to  the  August  term,  1833,  both  inclusive. 

There  was  no  change  ih  the  officers  of  this  court  during  the 
period  of  the  cases  reported  in  this  volume. 

On  the  27th  day  of  November,  1832,  George  Eustis  resigned 
the  office  of  Attorney  General,  having  been  appointed  Sec- 
retary of  State,  and  Etienne  Mazureau,  was  chosen  in  his 
place. 

Judge  Mathews  did  not  join  in  the  decisions  reported  in 
ibis  volume,  after  the  7th  day  of  May,  1833,  being  absent 
from  the  state  by  leave  of  the  legislature. 
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BRUCE  e».  STONE  ET  AL. 


APFK4L  ntOH  THX  COUBT  OV  VMS  KftlT  DUTKIHT. 


In  all  cases  where  facts  are  alleged  by  defendants  in  avoidance  of  rights  Eastxrh  Dis. 

Datemher,  1S3SL 
claimed  by  plaintifis,  the  latter  are  supposed  to  deny  all  such  allegations.      -__:_--3-^. 


BRUCB 


The  presumption  resnlting  from  a  sfanilarity  of  nanu$,  lawipported  by  other  ^* 

STONX  XT  AL. 

cifcimistances^  is  not  proof  of  the  identity  of  a  slave. 

The  verdict  of  a  juiy  which  is  not  a  forced  or  improbable  deduction  firom  the 
evidence  adduced,  will  not  be  disturbed  by  this  court. 

In  this  case  the  plaintiff  sought  to  recover  of  the  defen- 
dants, jointlj  and  severally,  the  sum  of  five  hundred  dollars, 
being  the  price  of  a  slave  named  Charles,  sold  by  plaintiff  to 
defendants,  by  public  act,  on  the  15th  of  May,  1890.  The 
price  was  made  payable  in  ninety  days,  in  good  merchant- 
able  ash  wood,  or  in  cash,  at  the  option  of  the  vendees,  either 
of  which  after  the  expiration  of  the  specified  period,  the  de- 
fendants refiised  to  pay. 


BRUCE 
V5. 


2  CASES  IN  THE  SUPREME  COURT 

EASTSRir  Dtt.      The  defendants  admitted  the  sale,  and  alleged  that  said 

Dscemh^Tf  1832.  '  ^ 

=  slave  was  not  free  from  the  vices  and  maladies  prescribed  by 

law,  and  against  which  plaintiff  had  warranted  him;  that 

8Toi«  «T  At.  g^ij  slave  died  four  days  after  the  sale,  of  a  disease  which  the 

plaintiff  knew  the  slave  had  at  the  time  of  the  sale;  that  said 

slave  was  a  runaway  at  the  time  of  sale. 

On  the  trial,  the  testimony  of  Robert  Montgomery,  a  wit- 
ness for  defendant,  taken  under  commission  in  this  case, 
showed  that  Taylor,  one  of  the  defendants,  came  to  his  plan- 
tation and  told  him  the  black  boy  then  on  board  Taylor's 
sloop  belonged  to  the  defendants;  that  deponent  did  not  know 
whether  it  was  the  same  negro  purchased  from  the  plaintiff; 
that  said  negro  died  in  one  or  two  days  afterwards,  and  he 
believes  sometime  about  the  middle  of  May,  though  every 
possible  care  had  been  taken  to  save  him* 

Simon  Meilleur,  another  witness  of  defendants,  testified 
that  he  was  the  keeper  of  the  police  jail  in  the  city  of  New- 
Orleans,  that  he  knew  a  negro  belonging  to  plaintiff,  named 
Charles,  said  negro  was  repeatedly  in  said  police  jail,  was 
once  or  twice  among  the  chain  negroes,  fell  sick  the  last  time 
he  was  among  them,  and  was  removed  by  plaintiff  as  appears 
by  the  said  police  jail  books. 

Upon  this  evidence  the  jury  found  for  the  defendants,  and 
judgment  having  been  rendered  accordingly,  the  plaintiff 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  and 
judgment  were  contrary  to  law  and  evidence.  The  court 
helow  overruled  Una  motion,  and  the  plaintiff  appealed. 

Macready^  for  appellant,  made  the  following  points : 


1.  There  is  error  in  the  verdict  of  the  jury,  and  the 
judgment  the  court  a  quoy  inasmuch  as  there  is  no  proof  in 
the  record  to  show  that  the  negro  who  died  on  Montgomery's 
plantation  was  the  same,  for  the  price  of  which  the  present 
suit  was  instituted. 

2.  The  plaintiff's  case  is  fully  made  out  by  the  notarial  act 
attached  to  his  petition,  but  the  defendants  have  totally  fail- 
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ed  to  show,  that  the  negro  man  Charles^  mentioned  therein,  Eastkiw  Dm. 
died  of  any  redhibitory  vice,  or  that  he  died  at  all*  = 


L*  C  Duncan^  for  appellees. 

The  evidence  supports  the  verdict  and  judgment  of  the 
court,  whence  the  appeal  is  taken. 

The  opinion  of  the  court  was  delivered  by  Mathews,  J. 

In  this  case  the  plaintiff  sues  to  recover  the  price  of  a  slave 
named  Charles,  which  he  sold  to  the  defendants  on  a  credit 
of  ninety  days. 

Their  answer  admits  the  purchase  and  agreement  to  pay 
the  price  as  alleged  by  the  petitioner.  But  they  claim  a  re- 
lease from  their  obligation  to  pay,  in  consequence  of  redhibi- 
tory vices  and  defects  in  the  slave  sold  to  them,  and  also  on 
account  of  fraud  committed  by  the  vendor  in  concealing  from 
them  the  circumstance  of  the  slave  being  afflicted  with  a  dis- 
ease at  the  time  of  sale,  called  dysentery,  and  of  which  he 
died  about  four  days  after. 

The  cause  was  submitted  to  a  jury,  who  gave  a  verdict  for 
the  defendants,  and  judgment  being  thereon  rendered,  the 
plaintiff  appealed.  Previous  to  the  appeal,  a  motion  was 
made  for  a  new  trial,  not  based  on  any  specific  grounds;  but 
only  on  the  general  allegations,  that  the  verdict  and  judg- 
ment were  contrary  to  law  and  evidence.  His  counsel  in 
this  court  assumes  in  his  points,  as  filed,  two  grounds  of  error 
in  the  judgment  rendered  by  the  court  below.  First,  That 
the  defendants  did  not  support  their  allegations  in  avoidance 
of  the  contract  of  sale  by  sufficient  evidence  to  identify  the 
slave  Charles,  who  died,  as  being  the  same  sold  to  them  by 
the  plaintiff.  Second,  That  the  record  affords  no  proof  of 
any  redhibitory  defects,  &c. 

The  last  error  alleged  by  the  appellant  seems  to  be  unsup*^ 
ported  by  the  facts  of  the  case.  The  testimony  of  the 
keeper  of  the  police  jail  raises  a  violent  presumption,  that 
the  slave  in  question,  was  in  the  habit  of  running  away  from 


BRUCE 
8T05S  BT  AL. 
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Eaitim  Dm.  his  master  immediately  previous  to  the  sale.    Bat  in  all 

■  events,  the  fraud  practised  by  the  seller  in  concealing  the 

^.         disease  of  which  the  slave  died,  and  so  soon  after  the  sale, 

fTOBB  «T  AL.  ^oQid  be  a  good  cause  of  redhibition. 

The  evidence  with  regard  to  identity  (as  admitted  by  the 
counsel  for  the  appellees,)  is  by  no  means  conclusive,  and  the 
only  question  which  remains  for  us  to  examine  is,  whether  it 
be  such  as  can  justify  the  verdict  of  the  jury  under  all  the 
circumstances. 

The  only  facts  clearly  established  by  the  testimony  in 
relation  to  this  point  in  the  cause,  are,  that  the  plaintiff  sold 
to  the  defendants  a  negro  man  slave  named  Charles,  on  the 
15th  of  May,  1830,  and  that  about  the  middle  of  the  same 
month  a  negro  slave  named  Charles  died  whilst  in  the  posses- 
sion of  the  latter,  at  the  plantation  of  R.  R.  Montgomery,  on 
the  Mississippi,  below  New-Orleans.  Absolute  or  mathema- 
tical certainty  is  attainable  only  in  abstract  sciences.  The 
highest  degree  of  it,  in  relation  to  natural  appearances,  and 
the  ordinary  transactions  of  men,  is  what  is  called  moral  cer- 
tainty, depending  mainly  on  probabilities  consequent  from 
facts,  and  these  probabilities  vary  from  very  slight  to  such  as 
are  so  strong  as  to  produce  full  conviction  and  persuasion  on 
rational  minds.  The  first  rule  of  legal  evidence  is  that  the 
best  which  the  nature  of  a  case  admits,  shall  be  produced  in 
support  of  facts  alleged  by  one  party  to  a  suit,  and  denied  by 
the  other.     The  practice  of  our  courts  of  original  jurisdic^ 

iAaiicM60wiiere  tiou,  does  not  admit  of  replications,  consequently  in  all  cases 

b7  defendanta  in  whero  facts  are  alleged  by  defendants  in  avoidance  of  rights 

avoidance         **'    ,  ,  ■■  %  /JT     ,       , 

"ff^ta  claimed  bjr  claimed  Dj  plaiutiffi,  the  latter  are  supposed  to  deny  all  such 
to'd^T^^  allegations,  or  at  least  all  material  to  their  defence  against 
•UeffMiona.  jjje  pretcusions  of  their  adversaries;  being  in  this  respect  in 
the  situation  of  defendants.  The  denial  of  the  plaintiff  in 
the  present  instance,  must  be  presumed  to  extend  to  the 
defects  of  the  slave  as  aUeged  by  the  defendants,  and  also  to 
his  identity  as  being  the  same  sold  by  him  to  them.  The 
question  then  arises,  whether  in  a  legal  point  of  view  the  evi- 
dence supports  the  fact  of  identity.  The  rule  of  evidence 
above  stated  has  reference  rather  to  the  admissibility  of  tes- 
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timonj,  ihan  the  efiect  which  niay  be  produced  by  it  whea  E^nra  Dk. 
admissible  in  relation  to  the  conviction,  belief  or  persuasion  — 

of  the  truth  of  facts  alleged  in  the  minds  of  those  called  on  to     ^^^^ 
judge  and  determine  on  such  facts«    Men  free  and  men  who  stofk  kt  al. 
are  slaves,  (perhaps  not  much  in  accordance  with  the  dignity 
of  human  nature,)  are  distinguished,  one  from  another,  by 
names  arbitrarily  given,  as  well  as  by  their  diflferent  physical 
and  moral  qualities ;  but  the  same  name  is  often  given  to  seve- 
ral individuals,  whilst  the  bodily  and  mental  structure  of  each 
separate  indiyidual  is  distinguishable  from  all  others.    In  the 
present  case,  the  only  prominent  circumstance  proven  of  the 
identity  of  the  slave  which  died,  with  the  one  which  was  sold, 
is  the  name*     Although  his  death,  so  soon  after  the  sale,  might 
have  deprived  the  defendants  of  the  most  certain  means  of 
identifying  him,  yet  there  were  others  in  their  power,  such 
as  showing  by  evidence  that  they  were  owners  of  but  four 
slaves  previous  to  his  death,  that  they  owned  no  other  called 
Charles  at  the  time  when  the  slave  in  question  died;  that 
they  were  traders  in  wood,  and  that  their  coarse  of  trade 
was  from  New-Orleans  down  the  river  to  the  plantations 
below  the  city,  and  up  again,  &c«,  carried  on  in  a  small  ves- 
sel, such  as  tiiat  on  board  of  which  tiie  slave  was  employed* 
These  additional  proofs  would  certainly  have  strengthened  ^^u,g""^^**J 
the  fact  of  identity  resulting  from  the  similarity  of  names.  J2SfJ2ittpportf 
But  without  them,  can  we  take  on  ourselves  to  say  that  the  Jje^g^^jg^ 
jury  came  to  an  incorrect  conclusion  on  the  facts  of  the^^^f^jj^*"- 
cause  as  proven  to  them?    In  answer  to  this  question,  it  may 
be  stated,  confidently,  that  the  jurors  were  the  proper  judges 
in  this  matter,  and  being  such,  great  weight  must  be  accord- 
ed to  their  verdict.     Yet,  if  we,  (who  from  the  constitution  of 
this  court,  must  also  judge  of  facts,)  on  an  impartial  and  legal 
investigation  of  the  evidence,  feel  ourselves  bound  to  come 
to  a  different  conclusion,  the  appellant  ought  to  be  relieved. 
The  prominent  facts  proven  as  above  stated,  are  that  a  negro 
man  slave  named  Charles,  was  sold  by  the  plaintiff  to  the 
defendants  on  the  15th  of  May,  1830,  and  that  about  four 
days  after,  a  negro  man  slave  named  Charles,  died  in  the 
possession  of  the  latter,  of  a  disease,  which,  from  the  nature  of 
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Eastchv  Dm.  the  haman  constitatioD,  he  most  pFobably  had  on  or  before 

I>MMi>«r,  1838.  1 

======  the  date  of  the  sale.     From  this  simple  statement,  it  cannot 

"  w!'*  ^^  *™'y  ^^  *****  *®  verdict  of  the  jury  is  contrary  to  evi- 
tToifi  XT  AL.  dence.  This  we  deem,  may  be  considered  as  weak,  and  pos- 
sibly other  men  judging  on  it  might  have  come  to  a  different 
conclusion,  but  we  are  unable  to  say  positively  that  the  con- 
clusion of  those  judges  of  the  facts,  was  incorrect;  it  has  the 
support  of  strong  probability,  a  proper  basis  of  conviction, 
belief  and  persuasion,  in  human  affairs. 

The  doctrine  which  recognizes  names  as  means  of  identi- 
fication, in  disputes  about  slaves,  is  laid  down  in  the  opinion 
of  this  court,  pronounced  in  the  case  of  Johnson  vs.  Field, 
reported  in  6  JV*.  S»p*  635*  That  was  a  suit  to  recover  slaves 
in  the  possession  of  the  defendant;  they  were  named  in  the 
petition  and  their  identity  was  not  denied,  either  expressly 
or  impliedly  in  the  answer:  a  title  was  set  up  as  derived  from 
a  source  different  firom  that  alleged  by  the  plaintiff.     The 
decision  of  the  Supreme  Court,  though  contrary  to  that  of 
the  District  Court,  we  believe  to  be  correct.    In  the  present 
case  there  is  an  implied  denial  of  identity  as  to  the  slave 
whose  price  is  sued  for,  and  the  one  which  the  defendants 
allege  to  have  died  in  their  possession.     But  according  to  the 
facts  as  proven,  (although  they  might  have  been  strengthened 
L  Sl^^S  if  ^^  adminicules,  probably  within  the  power  of  the  defendants) 
K^robSiT^dS^  we  are  of  opinion,  that  the  finding  of  the  jury  was  not  con- 
S^'i!S!^e^IdSiMS  trary  to  evidence,  or  in  other  words,  that  it  was  not  a  forced 
tnriMd^by^  ^  OT  improbable  deduction  from  the  evidence  adduced. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in  both 
courts. 
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Eastxrit  Di8. 
SALTER  fw.  HURST.  : 


APPEAL  FBOH  TBS  COURT  OF  TBX  FIR8T  DISTRICT. 

Whether  the  general  rules  of  maritiine  salvage  are  applicable  to  the  raising 
of  a  vessel  and  cargo  sunk  in  the  Mississippi  River.— Qifery? 

One  person  may  claim  the  benefit  of  contract  for  salvage  made  by  another 
respecting  the  cargo  in  a  vessel  of  which  they  are  the  joint  owners,  and 
in  the  raising  of  which  from  the  bottom  of  the  river»  they  share  equally  in 
labor  and  expense. 

Where  no  fraud  or  gross  negligence  is  ohaigeable  on  the  fairer^  the  owner 
must  sustun  the  damage  resulting  from  the  loss  of  the  thing  hired. 

This  action  was  brought  to  recover  one  half  the  salvage 
which  the  defendant  received  for  raising  the  cargo  of  a  brig 
sunk  at  the  mouth  of  the  Mississippi  river*  The  plaintiff 
avers,  that  the  steamboat  used  in  raising  the  brig  was  worked 
on  joint  account  of  himself  and  defendant.  The  latter,  in 
his  answer,  denies  this  averment* 

The  cause  was  tried  in  the  court  below,  and  judgment  was 
rendered  for  the  plaintiff.  The  defendant,  after  an  unsuc- 
cessful attempt  to  obtain  a  new  trial,  appealed. 

Pr65ton,  for  appellants,  contended: 

That  there  was  no  evidence  that  the  steamboat  was 
worked  on  joint  account.  Plaintiff  was  only  concerned 
with  the  brig,  and  therefore  should  not  share  in  the  salvage 
for  raising  the  cargo.  Plaintiff  r^  no  personal  risks  or 
made  any  personal  sacrifices.  See  the  cases  of  the  Hav 
many  and  ^rethusaj  cited  in  Lex  MercaJUma. 

Eustisj  for  appellee,  made  the  following  points: 

1.  The  judgment  must  be  affirmed,  because  the  evidence 
shows,  that  at  the  time  the  salvage  was  earned,  the  steamboat 
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Emtibh  Du.  ^aa  worked  on  the  joint  account  of  the  pledntiff  and  the 

JDtctMwtFf  18991 

=ag  defendant* 

2.  That  plaintiff  expended  bis  labor  in  earning  the 
salvage. 

3.  That  plaintiff  paid  his  share  of  the  hire-of  the  boat. 

The  opinion  of  the  court  was  delivered  by  Mathews,  J. 

In  this  case,  the  plaintiff  claims  one  half  of  the  profits 
awarded  to  the  defendant  as  salvage  for  raising  the  cargo  of 
a  brig  called  the  Trent,  which  was  sunk  at  the  BaHze.  The 
cause  was  submitted  to  a  jury  in  the  court  below,  who,  by 
their  verdict,  sustained  his  claim;  and  judgment  being 
accordingly  rendered,  the  defendant  appealed. 

The  facts  of  the  case,  as  established  by  the  testimony, 
show  that  the  brig  and  her  tackle  whilst  sunk,  were  purchased 
for  the  joint  account  of  both  plaintiff  and  defendant;  and 
as  a  means  of  raising  her,  they  employed  on  joint  account 
the  steamboat  Florida;  that  on  raising  the  vessel  the  cargo 
was  also  raised,  being  then  in  her,  a  necessary  consequence 
of  success  in  their  main  undertaking,  and  seems  to  have  been 
foreseen  by  the  defendant,  who  contracted  with  certain  per- 
sons (who  had  purchased  the  cargo  in  its  lost  situation,)  for 
the  payment  of  salvage,  to  an  amount  such  as  should  be  set- 
tled and  awarded  by  the  port  wardens  of  New-Orleans, 
which  was  two  thousand  three  hundred  and  thirty-two  dol- 
lars and  fourteen  cents;  and  the  whole  of  this  sum  was  after- 
wards received  by  the  defendant. 

In  relation  to  the  facts  of  the  case,  the  counsel  for  the 
appellant  contends,  that  the  evidence  is  too  weak  and  incon- 
clusive to  establish  the  hiring  and  use  of  the  steamboat  to 
have  been  on  joint  account  of  the  purchasers  of  the  brig. 
This  fact,  we,  however,  believe  to  have  been  fairly  inferred 
by  the  jury,  by  the  settlement  made  between  the  parties  rela- 
tive to  the  sale  from  the  defendant  to  the  plaintiff  of  his  share 
of  the  vessel,  as  evidenced  by  the  document  found  in  the  re- 
cord marked  A,  in  which  the  latter  is  charged  with  his 
portion  of  the  hire  or  expenses  of  the  boat. 
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The  brig  and  cargo  being  sunk  in  the  river,  general  rules  ^^j^  j^* 
relating  to  maritime  salvage  are  (perhaps)  not  applicable  to  = 

the  present  case;  and  it  might  be  questioned  whether  the  ^  ^J.'^^ 
salvors  would  be  legally  entitled  to  claim  any  remuneration  husst. 
without  a  special  agreement,  to  that  effect,  with  the  owners  neniiniiMofma- 

ritime  salvaifd  ars 

of  the  property  saved.    Li  the  instance  now  under  considera-  applicable  to  the 

*•      *■        *^  rauiiig   a  reaael 

tion,  such  an  agreement  was  mcule  by  the  consent  of  one  of  "^cff®;;^^ 
the  owners  of  the  brig,  which  they  were  about  to  raise,  with  w-^Afli* 
the  owners  of  the  cargo. 

From  this  statement  of  the  cause,  it  may  be  considered  as  SSSJ^^STbciSIt 
reduced  to  a  single  question;  and  that  is,  whether  from  the  Ji^^SSl^ 
relative  situation  of  the  parties,  the  plaintiff  has  a  right  to  S^S^c^JSHfi 
claim  the  benefit  of  the  contract  which  was  made  by  the  S^^vMhe^^otat 
co-partner  of  the  brig,  in  the  raising  of  which  they  united  ^uog'of  wiudi! 
and  shared  equally  both  in  labor  and  expense.  or  the  river,  they 

*^  thare   equally  in 

Had  they  hired  the  use  of  the  steamboat  on  joint  account  kborndi 


for  a  certain  term  of  time,  and  in  such  use  both  given  their 
skill  and  labor,  the  profits  made  during  the  time  ought,  in 
justice,  to  be  equally  divided  between  them.  The  hiring 
was,  however,  for  a  special  purpose,  and  to  effect  a  particu- 
lar object;  but  this  does  not  in  any  manner  change  the  na- 
ture of  the  claim  set  up  by  the  plaintiff;  considering  that  the 
profit  now  claimed  by  him  was  gained  by  using  the  boat  in 
the  manner  contemplated  by  the  contract  of  hiring  qtuHid  hoc^ 
the  hirers  were  temporary  owners.  It  is  true,  as  contended 
for  in  argument  by  the  counsel  of  the  appellant,  that  if  the 
steamboat  had  been  lost  in  attempting  to  raise  the  vessel  and 
her  cargo  firom  the  bottom  of  the  river,  the  loss  would  have 
&llen  on  the  real  owners,  under  the  maxim  that  res  pertt  do- 
mino. The  same  thing  would  take  place  in  all  cases  of  hiring 
for  use,  when  no  fraud  or  gross  negligence  is  chargeable  on  ^J'^'jISif^jSj^ 
the  hirer.  The  loss  having  to  be  borne  by  the  owner,  cannot  ffi^^thJ^; 
affect  the  right  of  a  person  hiring  to  the  profits  derived  from  i^tabTtS  £^ 
a  lawful  use  of  the  thing  hired  during  the  stipulated  period.  2E?^''^f^ 

This  has  the  appearance  of  a  new  case.  It  cannot  be 
identified  with  the  one  put  by  Pothier  in  his  treatise  on  the 
contract  of  sale,  relating  to  the  cast  of  the  fisherman's  net, 
although  it  is  somewhat  similar.    Being  new,  we  have  not 
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^c^l^  S».'  ^^^^  ^^^^  ^  discoTer  any  pooitiTe  rules  of  law  or  adjudged 

=  cases  completely  applicable  to  it;  nor  has  any  been  adduced 

^*^''*w7  ^^'  by  tl^c  advocates  of  the  parties.     We  are,  however,  of 

cLUTo^.    opinion,  that  according  to  general  principles  of  equity  and 

justice,  the  plaintiff  ought  to  recover,  &c. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


rr 


STONE  ET  AL  va.  CLIFFORD. 

APPEAL    FROM  THE   COURT  OF  THE   PARISH  AND   CITY    OF  ITRW-ORLKANS. 

Where  a  new  trial  is  prayed  for  on  the  affidavit  of  a  party,  that  he  has 
discovered  important  evidence  since  the  trial;  if  on  an  investigation  it 
appear  that  the  facts  as  stated  in  the  affidavit  do  not  exist,  a  new  trial  wil  1 
be  refused. 

This  was  an  action  brought  to  recover  the  sum  of  twelve 
hundred  dollars  for  work  done  on,  and  materials  furnished 
for  a  house  situated  in  the  city  of  New-Orleans.  The  defen- 
dant pleaded  the  general  denial,  payment  and  prescription. 
On  the  trial,  the  jury  gave  a  verdict  in  favor  of  the  plain- 
tiffs, and  judgment  was  accordingly  rendered.  On  appeal, 
this  court  decided  that  evidence  was  inadmissible  to  prove  a 
specific  contract  on  the  pleadings,  though  such  evidence  was 
properly  admitted  to  show  the  value  of  the  services  and 
materials  furnished.  This  court  also  decided,  that  on  the 
reference  to  experts  in  the  court  below,  the  omission  of  the 
umpire  to  attend  in  order  to  examine  the  building  in  question 
at  the  time  specified  in  the  notice  to  the  defendant,  rendered 
the  proceeding  illegal.  The  cause  was  therefore  remanded 
for  a  trial  de  novo.     Fide  3  La.  Rep.  349. 
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The  defendant  then  filed  a  supplemental  answer,  in  which  Eastmw  Dm. 


STOITE   ET  AL« 


he  alleged,  ^^That  the  plaintiffi  agreed  to  do  the  work  for 
which  thej  bring  suit,  for  the  sum  of  eight  hundred  dollars, 
which  has  been  paid."  The  cause  was  submitted  to  a  jury  ctirroaD. 
and  a  second  verdict  was  returned  for  the  plaintiffi,  on  which 
judgment  was  accordingly  entered.  A  new  trial. having 
been  refused,  the  defendant  appealed. 

Preston^  for  appellant. 

Morse,  for  appellees,  prayed  the  judgment  of  the  court 
below  might.be  amended  by  allowing  them  the  full  amount 
claimed  according  to  the  evidence  on  record. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  from  the  defendant  the  value  of 
materials  furnished,  of  work  and  labor  performed  by  the 
plaintifis  as  builders  of  a  house  for  the  former.  It  is  an  action 
on  a  quantum  meruU,  and  the  case  now  comes  before  this 
court  by  a  second  appeal,  having  been  remanded  to  the  court 
below,  for  reasons  expressed  in  our  opinion  on  the  first. 

On  the  second  trial  in  the  inferior  court,  the  cause  was 
submitted  to  a  jury,  who  found  a  verdict  for  the  plaintifis? 
and  estimated  the  labor  due  to  them  at  three  hundred  and 
fifty-four  dollars  and  forty-one  cents.  Judgment  was  rendered 
in  pursuance  of  this  verdict,  and  the  defendant,  after  an 
unsuccessful  attempt  to  obtain  a  new  trial,  took  the  present 
appeal. 

The  motion  for  a  new  trial  was  based  on  an  affidavit  of  the  whereanewtriai 
defendant,  wherein  he  swore  to  the  discovery  of  material  the  JS^yiVJ^ 

pturty,  that  ha  has 

testimony  subsequent  to  the  trial,  &c.  It  appeared,  however,  "**^"^  *"* 
on  an  investigation,  that  the  facts  as  alleged  in  the  affidavit  SJ*^'**5i^JlAif 
did  not  exist,  and  consequently  the  parish  court  determined  ^feSS!rtj£d 
correctly  in  overruling  the  motion.  ^^2j!S***^new 

The  decision  of  the  case,  as  it  appears  from  the  record,  fmed.  "^ 

depends  solely  on  matters  of  fact,  of  which  the  jury  were 
competent  judges.  The  testimony  relating  to  the  value  of 
services  performed  by  the  plaintiffs  is  somewhat  discordant, 
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^™^  i^'  ^^^  ^"  ^^"^  opinion  does  not  preponderate  so  much  in  faror 
of  their  pretentions  to  a  greater  sum  than  was  awarded  by 


COOTS 


lOOTX  • 

tv.         the  jury,  as  to  authorise  a  reyersal  of  the  judgment  of  ibe 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


COOTE  w.  COTTON. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

The  word  senrant  in  the  Civil  Code,  Article  3499,  is  restricted  to  mtmal 
servRnts. 

An  action  for  the  wages  of  a  person  employed  in  selling  and  superintending 
slaves,  b  barred  by  the  lapse  of  three  years. 

Although  the  case  be  tried  by  the  Jury  on  an  erroneous  charge  from  the  court, 
it  will  not  be  remanded,  if  it  can  be  terminated  in  the  appellate  court  with- 
out depriving  either  party  of  any  advantage  resulting  from  the  verdict  of 
the  jury,  and  if  relief  can  be  given  as  to  the  erfor  resultingfrom  the  charge. 

This  was  an  action  to  recover  from  the  defendant  the 
value  of  services  rendered  by  the  plaintiff  in  collecting,  sell- 
ing and  superintending  slaves,  to  which  the  defendant 
opposed  the  prescription  of  one  or  three  years. 

On  the  trial  of  the  cause  the  defendant's  counsel  prayed 
the  court  to  charge  the  jury  that  the  plaintiff's  claim  was 
prescribed  by  the  lapse  of  one  year,  according  to  Jlrt.  3499,  of 
the  Civil  Code.  But  if  not,  that  so  much  of  it  as  did  not  arise 
within  three  years  previous  to  the  institution  of  the  suit,  was 
prescribed  according  to  JlrHcle  3503,  of  the  Civil  Code, 
which  charge  the  court  refused  to  give;  but  did  charge  the 


COOTE 
COTTOir. 


OF  THE  STATE  OP  LOUISIANA.  13 

jury  that  the  claim  was  prescribed  only  by  ten  years.  The  Eattirji  Dm. 
jury  returned  a  verdict  in  conformity  to  this  charge,  and  s=== 
judgment  being  rendered  thereon,  the  defendant  appealed. 

Strawbridgej  for  appellant,  made  the  following  points : 

1.  There  was  error  in  the  admission  and  rejection  of  tes- 
timony as  by  bills  of  exception. 

2.  There  was  error  in  the  verdict  and  a  new  trial' should 
have  been  granted. 

3.  There  was  error  in  the  charge  of  the  judge.  The 
causes  which  interrupt  or  suspend  prescription  are  enumera- 
ted by  the  La.  Code^  Art.  3482,  3487;  beyond  these,  the  law 
has  not  distinguished,  and  the  court  cannot.  Moreover,  in  the 
case  oiJudice^s  heirs  vs.  Brent^  6  JV.  S.  228,  the  plea  of  pre- 
scription was  supported  against  a  claim  for  continuous  servi- 
ces. On  the  other  questions  of  prescription,  the  case  oiJ^chob 
vs.  Hanse  et  al.^  reported  in  8  JV.  S.  492  and  2  La  Rep.  382, 
and  that  of  Tieijen  vs.  Pennimanj  I  Leu  Rq>.  268,  are  referred 
to  as  showing  this  falls  within  the  prescription  of  one  year. 

Schmidt^  contra. 

1.  There  is  no  error  in  the  judgment  of  the  District 
Court,  except  the  setting  aside  the  order  of  bail.  He  there- 
fore prayed  that  judgment  be  confirmed  as  to  all  the  rest, 
and  amended  as  to  the  bail. 

2.  There  are  no  other  prescriptions  than  those  established 
by  the  Civil  Code,  Art.  3433. 

3.  The  plaintiff  is  not  in  the  predicament  of  any  of  the 
individuals  enumerated  in  Art.  3499. 

4.  Nor  does  he  fall  under  Art.  3503. 

5.  Whence  it  follows,  that  his  claim  is  barred  only  by  the 
provision  otArt.  3508. 

6.  Should  he  be  regarded  as  an  overseer,  the  continuance 
of  his  services  would  preclude  the  plea  of  prescription.  Vide 
Art.  3500,  which,  by  expressly  declaring  that  in  the  cases 
there  enumerated,  prescription  takes  place  though  the  ser- 
vice, &c.  were  continued,  admits  the  general  principle,  that 
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ExniKf  Da.  such  continuance  interrapts  prescription,  and  that  the  cases 
=s  there  enumerated  form  an  exception  to  the  general  rule. 
^^  w"  *^*  "^^^  cases  referred  to  hj  the  counsel  of  appellant,  have 

coTToir.      jjQ  analogy  to  the  present  case. 

8.  The  appellee  moreover  relies,  on  the  acknowledgement 
made  bj  Cotton,  and  his  promise  to  give  plaintiff  whatever 
money  he  might  want.     Vide  Art.  3486. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  has  built  his  hopes  of  the 
revisal  of  the  judgment,  and  having  the  case  remanded  for  a 
new  trial  on  a  bill  of  exceptions  which  he  took  to  the  opi- 
nion of  the  court,  who  declined  to  instruct  the  jury  that  the 
action  was  barred  by  the  lapse  of  one  or  three  years,  and 
^  charged  that  the  prescription  often  years  was  alone  applica- 
ble thereto. 

The  plaintiff  claimed  compensation  for  services  rendered 
to  the  defendant,  during  nine  years  in  buying  and  selling 
slaves,  and  in  collecting  and  superintending  others  purchased 
by  the  defendant. 

The  evidence  shows  that  the  plaintiff  was  employed  chiefly 
in  collecting  and  superintending  slaves,  bought  by  the 
defendant  or  his  agents,  for  whom  it  appears  he  purchased  a 
few  and  sold  some;  that  the  defendant  supplied  him  with 
sums  of  money  to  buy  slaves,  and  other  sums  to  carry  to  his 
other  agents. 

It  is  contended  on  the  part  of  the  plaintifi^that  his  services 
were  those  of  an  agent,  which  are  barred  by  the  prescription 
of  thirty  years  under  the  former,  and  of  ten  years  under  the 
present  code,  while  the  defendant  contends  they  were  those 
of  a  seroant^  a  laborer  or  workman^  which  are  barred  by  the  pre- 
scription of  one  year,  or  at  most  those  of  a  clerk,  which  are 
barred  by  that  of  three  years.     Civil  Code^  3499  and  3503. 

The  defendant,  to  support  his  pretensions,  has  urged  that 
the  evidence  shows  that  the  plaintiff,  before  he  came  to  his 
service  was  in  the  humble  situation  of  a  boatman,  a  sawyer 
and  a  weaver,  and  the  plaintiff  has  shown  that  -  afterwards 
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he  dresaed  so  genteel,  and  Kved  in  such  a  style  that  he  was  Easteiw  Db. 
thought  to  be  the  defendant's  partner.  ===== 

We  think  the  District  Court  correctly  refused  to  charge         ^, 


COTTON. 


that  the  action  was  prescribed  by  the  lapse  of  one  year. — 

The  plainti£f  was  neither  a  workman  nor  a  laborer,  and  the  TutiACWiicmie 

Art.  3409    is  j©- 

word  servant  in  the  Civil  Code^  3499,  is  in  our  opinion  to  be  ■tnctod  tofMNMi 
restricted  to  mental  servants. 

But  we  think  the  judge  erred  on  refusing  to  charge  that  AnactioDftMrthe 
the  action  was  prescribed  by  three  years,  as  the  plaintiff  is,  SJ^^STwperti- 
in  our  judgment,  to  be  considered  as  the  defendant's  clerk.    {SSJS?  "by^the 

But  the  plaintiff  has  urged  that  in  this  view  of  the  case,  ^Sn.  ^  ^^'^ 
the  continuity  of  his  services  presents  an  obstacle  to  the  ap- 
plication of  prescription;  because  the  affirmative  proposition 
in  the  cases  of  workmen,  laborers  and  servants,  that  as  to 
them  the  continuity  of  the  services  forms  an  obstacle  to  the 
prescription,  is  pregnant  with  the  negative;  that  in  other 
cases  it  does  not. 

This  point  was  otherwise  determined  in  the  case  of  Judice's 
heirs  vs.  Brent.     6  Martin^  JVi  S.    238. 

An  attorney  claimed  compensation  for  services  during 
five  years,  at  one  hundred  dollars  a  year,  on  a  special  con- 
tract; prescription  was  pleaded  and  this  court  held  that  on 
the^too  first  years  the  action  was  barred. 

Although  the  case  was  tried  by  a  jury  on  an  erroneous  AithonchtiieeaM 

®  ,  .         .  be  tried  br  the  jtt- 

charee  from  the  court,  we  think  justice  does  not  require  the  ry  on  an  emme- 

o  '•'  *  oiu  charge  from 

case  should  be  remanded  for  a  new  trial;  because  we  may  ^^  «m>^  tt  wm 

'  "^  not  be  remanded, 

terminate  it  here,  without  depriving  either  party  o(  any  ad-  J[iii^in^^" 
vantage  resulting  from  the  finding  of  the  jury,  and  give  the  5Jf****dSJrfSS 
dendant  relief  as  to  the  error  in  which  the  mistake  of  the  ^"^J^^J^ 

.     /.     .  J.  1    J  2.V.  aulting  from  the 

mfenor  court  led  tnem.  Terdictof  the  in- 

Compensation  for  nine  years  services  was  claimed;  the  eanbegiTenaato 

*■  *^  the  error  reanlt- 

judge  ought  to  have  told  the  jury  that  the  claim  for  the  first  ^  ft«»B    the 
six  years  services  was  barred.    Had  this  been  done,  the  ver- 
dict would  have  been  for  three  years  services  instead  of  nine, 
t.  e.  their  verdict  should  have  been  for  one-third  of  the  sum 
allowed. 

Fortius  one-third  the  plaintiff  is  entitled  to  our  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
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EAflTCRirDu.  judgment  of  the  District  Court  be  annulled,  avoided  and  re- 

Deetmker  1838.  •'       O  ' 

=====  versed,  and  that  the  plaintiff  recover  from  the  defendant  the 
^.         sum  of  six  hundred  and  fortj-seven  dollars,  with  costs  in  the 
sTBAM  COTTON  District  Court;  that  the  plaintiff  and  appellee  pay  costs  in 
ITT  ST  AL.    this  court. 


Mccarty  w.  steam  cotton  press  company  et  al. 

▲PPKAL  FROM  THE   COURT  OF  THR  FIRST  DISTRICT. 

Where  the  vendor's  tiUe  is  communicated  to  the  vendee,  and  the  latter 
confines  himself  to  one  objection,  he  cannot  set  up  other  informalities  as  a 
ground  of  suspending  payment. 

At  the  sale  of  an  insolvent's  succession  administered  by  syndics,  the  mother 
of  the  minor  heirs  of  that  insolvent  may  become  the  purchaser  of  property 
belonging  to  the  succession. 

The  re-enactment  of  a  general  provision  found  in  a  former  statute,  does  not 
repeal  the  exception  which  accompanied  that  provision  in  the  previous  law. 

When  the  alienation  takes  place  by  auction  where  the  price  cannot  be  known 
before  the  object  is  stricken  off,  the  approbation  of  the  judge  can  alone  be 
legally  given  after  the  sale.     ^ 

This  action  was  brought  to  obtain  possession  of  three 
promissory  notes,  signed  by  defendants  and  deposited  in 
bank.  The  notes  had  been  given  for  a  part  of  the  consi- 
deration money  of  land  and  buildings  sold  by  plaintiff  to 
defendants*  The  latter  feared  they  should  be  disquieted  in 
their  possession,  and  it  was  agreed  the  notes  in  question 
should  remain  in  the  bank  until  defendants  should  consent 
to  a  transfer  of  them  being  made  to  plaintiff,  or  until  plain- 
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tiff  should  obtain  a  final  judgment  establishing  the  title  to  ^^*^2S  ^' 
the  land  and  buildings.  -= 

The  petition  sets  forth  that  plaintiff  i^as  the  wife  of  Jean     "*  ^^^^^ 
Blanque,  deceased;  that  she  brought  a  large  sum  as  her  dotal  ""eam  cotton 
portion,  as  appears  by  their  marriage  contract;  that  her  said    ht  btai.. 
husband  dying,  she  was  appointed  by  the  Court  of  Probates 
of  New-Orleans,  as  guardian  of  her  minor  children  by  said  mar- 
riage ;  that  she  renounced  the  community ;  that  a  forced  surren- 
der of  her  deceased  husband's  property  took  place,  and  syndics 
were  appointed  by  the  creditors  with  power  to  compromise 
with  her  for  her  dotal  rights;  that  she  received  the  said  land 
and  buildings  as  part  payment  of  her  dotal  right;  that  the 
minor  children,  who  were  made  parties,  and  to  whom  a 
curator  ad  hoc  had  been  appointed,  had  no  claim  whatever 
on  the  land  and  buildings. 

The  answer  states,  that  the  sale  by  the  said  sjrndics  took 
place  without  the  advice  of  a  family  meeting,  and  without 
the  authorization  of  a  competent  judge;  that  the  plaintiff 
was  then  tutrix  of  the  said  minors,  and  purchased  the  said 
land  and  buildings,  which  she  was  not  permitted  by  law  to 
do;  that  the  proceedings  were  coram  non  judice  the  Parish 
Court  having  no  jurisdiction,  or  if  it  had,  they  are  irregular, 
the  minors  not  having  been  made  parties  thereto. 

The  curator  ad  hoc  appeared,  and  consented  that  the  prayer 
of  plaintiff's  petition  be  granted.  One  of  the  said  children 
having  become  of  age,  intervened  and  stated  she  had  renoun- 
ced the  succession  of  her  father,  by  act  passed  since  this  suit 
was  brought.  The  curator  odAoc  then  filed  his  supplemental 
answer,  sitting  forth  a  similar  renunciation  on  the  part  of 
the  minors,  on  the  advice  of  a  family  meeting. 

On  the  trial  the  cause  was  dismissed,  the  judge  stating 
that  no  cause  of  action  had  been  shown  against  the  defen- 
dants.    The  plaintiff  appealed. 

Moreau  and  SouU^  (ift  appeUant. 

JD.  Seghersj  for  appellees. 

The  opinion  of  the  court  was  delivered  by  Pobtbr  J« 

3 
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Ej^M  Dm.      The  plaintiff  sold  to  the  defendants  real  estate,  and  hy  a 

=====  clause  in  the  contract  it  was  agreed,  that  in  consequence  of 

^,.         a  doubt  which  existed  in  relation  to  her  title  to  the  property, 

STEAM  COTTON  j^  portiou  of  the  promissory  notes  given  by  defendants  in 

NT  KT  AL.     payment,  should  be  deposited  in  bank,  and  should  not  be 

withdrawn  therefrom,  unless  by  check  signed  by  both  the 

contracting  parties,  or  after  a  judgment  of  a  court  of  justice 

on  the  matter  in  dispute* 

This  action  is  brought  to  compel  the  defendants  to  permit 
these  notes  to  be  taken  out  of  the  bank  by  the  petitioner,  or 
in  case  of  their  refusal,  to  obtain  a  decree  establishing  her 
right  to  do  so.  The  heirs  of  Jean  Blanque,  are  made  parties 
to  the  suit,  under  the  supposition  that  this  claim,  real  or 
supposed  to  the  premises,  formed  the  principal  obstacle  to 
the  validity  of  the  plaintiff's  title* 

The  steam  company  answered  the  petition  by  averring, 
that  they  had  just  reason  to  fear  they  should  be  disquieted 
in  their  possession  of  the  property  purchased,  by  an  action 
of  eviction  on  the  part  of  the  heirs  of  Jean  Blanque :  Because 
the  land  in  question  belonged  to  him  at  the  time  of  his  death ; 
his  children  were  minors;  the  petitioner  was  their  tutrix;  the 
land  their  property  by  inheritance,  and  was  sold  without  the 
advice  of  a  family  meeting,  and  without  the  authorization 
of  the  parish  judge*  The  plaintiff  was  tutrix,  and  not  permit" 
ted  to  purchase  the  property  of  her  ward*  The  proceedings 
of  the  creditors  of  the  deceased  were  nonjudice  and  void,  as 
the  parish  court  had  not  any  jurisdiction  of  the  subject  matter* 
The  curator  of  the  minors  filed  an  answer,  in  which  he 
stated  that  he  did  not  conceive  the  minor  heirs  had  any 
interest  to  oppose  the  demand  of  the  petitioner*  There 
was  subsequently  executed  by  the  minors,  under  the  appro- 
bation of  the  judge  of  probates,  preceded  by  the  advice  of 
a  family  meeting,  an  act,  wherein  they  renounced  the 
succession  of  their  father* 

One  of  the  children  of  Blanque,  who  had  obtained  the 

age  of  majority,  pleaded  to  the  same  effect  as  the  curator 

of  the  minors,  and  on  her  part  also  renounced  the  succession* 

On  these  pleadings,  the  parties  went  to  trial  in  the  court 
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below.      There  was   judgment  for   defendants,   and  the  Ea""w  Dm- 
plaintifr  appealed.  = 

By  the  2585th  article  of  the  Louisiana  Code,  it  is  provided,      "'^'^^^ 
that  the  buyer  who  has  just  reason  to  fear  that  he  shall  be  steam  cotton 

J,  .  PRESS     COHPl 

disquieted  by  an  action  of  mortgage,  or  by  any  other  claim,     ky  et  al. 
may  suspend  the  payment  of  the  price,  unless  the  seller 
prefer  to  give  security. 

There  is  an  exception  to  this  rule,  says  the  same  article, 
**when  the  buyer  has  been  informed  before  the  sale,  of  the 
danger  of  the  eviction." 

Our  first  inquiry,  therefore,  is,  whether  the  buyers  in  this 
instance  were  informed  of  the  danger,  the  existence  of 
which  they  now  present  as  a  defence  to  the  demand  made 
in  the  petition. 

On  recurring  to  the  act  of  sale,  a  clause  is  found,  of  which 
the  following  is  a  translation:  ^Whereas,  the  Cotton  Press 
Company,  had  the  opportunity  before  signing  of  these  pre- 
sents, to  have  the  titles  of  the  vendor  examined  by  their 
counsel,  Mr.  Dominique  Seghers,  and  by  the  opinion  of  said 
counsel,  given  in  writing,  under  his  signature,  of  date  the 
20th  of  this  month,  the  many  objections  which  may  exist  to 
said  titles  are  reduced  to  one,  which  is  this,  that  at  the  time 
the  vendor  acquired  the  plantation  which  belonged  to  the 
succession  of  her  husband,  Jean  Blanque,  a  portion  of  which 
she  now  sells,  she  was  tiUrix  of  fonr  children,  issue  of  her 
marriage  with  said  Jean  Blanque,  and  in  this  quality  it  is 
doubtful  if  she  could  become  the  purchaser  of  the  property 
which  belonged  to  the  minor  children,  even  under  the  autho- 
rity which  he  obtained  from  the  Probate  Court,  in  consequence 
of  this  doubt,"  &c.  &c. 

From  this  clause  it  is  seen  the  objections  of  the  defendants    where  the  vea- 

i_  /•  dor*i  title  is  coin- 

were  confined  alone  to  the  want  of  power  in  the  mother  to  municated  to  the 

^  Yendee,  and   the 

buy,  in  consequence  of  the  relation  in  which  she  stood  to  Ij^if to*^oi!fSb! 
the  minors.  They  cannot  now  allege  any  other  defect.  Did  ^^^^^^. 
the  proof  merely^show  that  the  titles  had  been  communicated  ^^J  of"  «»- 
to  them,  and  they  had  contracted  with  a  knowledge  of  the  P«"^»P»y"*"*- 
informalities  in  the  title,  but  without  remarking  on  them,  they 
could  not,  under  the  article  of  any  code  already  cited,  setup 
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^MVBM  D^  those  informalities  as  a  ground  for  suspending  payment. 

sss=s==sss  They  would  be  compelled  to  rely  on  their  warranty.    A  for' 
M.         (tort  the  same  rule  must  apply,  where,  after  a  full  knowledge 

prm"  com^'^  ^^^^^  defects,  they  confined  their  objection  to  one,  and  required 
NY  XT  AL.  merely  that  t<  should  be  removed,  before  they  paid  the  price* 
Our  law  as  it  now  stands,  imposes  most  onerous  obligations  on 
vendors.  After  having  lost  the  enjoyment  and  the  fruits  by 
the  alienation,  they  may,  if  unable  to  give  security,  for  years 
be  deprived  of  the  price,  on  the  suggestion  of  difficulties  in 
regard  to  title,  which,  but  for  the  apprehensions  of  the  pur- 
chaser, never  would  have  been  thought  of.  When,  to  guard 
against  such  danger,  they  submit  their  title  papers  to  the 
buyer  before  the  contract  is  closed,  and  he  chooses  to  con- 
sider them  open  only  to  one  objection,  it  would  be  intolerable 
if  he  could  afterwards  set  up  every  other  which  his  fears 
might  suggest,  or  the  learning  of  his  professional  advisers 
might  discover. 

We  conclude,  therefore,  that  by  the  contract  between  the 
parties,  we  are  precluded  from  examining  any  other  illegality 
in  the  title  of  the  plaintiff,  save  that  which  may  result  from 
the  want  of  capacity  as  tutrix,  to  purchase.  All  the  objec- 
tions drawn  from  the  defect  of  power  in  the  court  to  order 
the  sale,  together  with  those  presented  by  the  non-existence 
of  the  other  formalities  required  for  the  legal  aUenation  of 
minors'  property,  were  waived  by  the  agreement. 

At  die  Mie  of  im      The  questiou  then,  is,  whether  at  a  sale  made  of  an  insol- 

IiiMMvent*s     sue-  ^  ^      ' 

tSndb  ^^m^  vent's  succession,  administered  by  syndics,  the  mother  of  the 

m£^t^ort£t  minor  heirs  of  that  insolvent  can  become  the  purchaser  of 

^eX'^IJ^  property  belonging  to  the  succession.     We  think  she  may, 

beion'l^gTo^  whcu  the  purchasc  is  sanctioned  by  the  judge  under  whose 

^'        jurisdiction  the  minors  live.     For  the  purposes  of  this  inquiry, 

we  must,  as  has  been  already  observed,  consider  the  court 

which  ordered  the  sale  as  having  jurisdiction,  and  that  the 

syndics  properly  represented  the  estate.    By  the  4th  law  of 

the  5th  title  of  the  5th  Partidas^  in  force  at  the  time  this  trans* 

action  took  place,  tutors  are  prohibited  from  purchasing  the 

property  of  their  ward,  unless  they  were  authorised  by  the 

judge  of  the  place  to  make  the  acquisition.    By  the  1st  law 
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o{  the  12th  title  of  the  10th  book  of  the  Moissima  Rewpi-  Eactbut  Du. 

-*        JDecMiftar,  1839L 

ladon^  this  prohibition  is  repeated,  even  if  the  sale  be  public,  n 

but  nothing  is  said  in  regard  to  a  purchase  made  under  the     "  ^^^^ 
authority  of  the  judge.    It  is  contended,  that  the  latter  ^^^  ^^'^'^^^ 

•^  •^         °  '  PRESS     COMPA- 

enactment  does  away  with  the  exception  which  stood  with    »t  >t  al. 
a  prohibition  of  the  same  kind  in  the  Partidas.    But  it  has 
been  frequently  decided  by  this  court,  and  we  believe  cor- 
rectly, that  the  re-enactment  of  a  general  provision  found  in 
a  iormer  statute,  does  not  repeal  the  exception  which  accom-  mentor  a  geneni 

'  '-  prorlaioa     found 

panied  that  provision  in  the  previous  law.     Such  seems  to  "»  «  fonner  sta- 
be  the  opinion  of  several  commentators  we  have  been  able  SS'whlSi^^ 
to  consult  in  relation  to  the  two  laws  just  cited.     See  note  of^^-^  ^ 
Gregorio  Lopez  on  the  PartidtUj  5*  titk  5.  Icobo.    4  Fehrero^p*  1.  ^**^  **^' 
cap.  7.  sec  1*  no.  2.     Siguenzoj  lib.  I.  ccp.  5.  nos.  4  and  5.  . 
There  are,  it  is  true,  others  who  think  differently,  but  the 
conclusion  of  the  former  it  appears  to  us,  is  much  more  con- 
sistent with  the  sound  rules  of  construction.    Acivedo^  vol.  2. 
385,  no.  1.     Sala  Ulustracion  de  Derechoj  lib.  1.  title  7.  no.  37. 

But  it  is  said  that  the  approbation  of  the  judge  of  probates  JJJ*^  ""^S 
followed,  and  that  it  should  have  preceded  the  sale.  The  S,*JSS°«i2SS 
law  does  not  specify  at  what  time  it  is  to  be  given,  and  we  Si^'^ec^ 
think  that  when  the  alienation  takes  place  by  auction^  where  ^l^o?'  ^r 
the  price  cannot  be  known  before  the  object  is  stricken  off,  looe bei^c^gi^ 
that  the  approbation  of  the  judge  can  alone  be  usefully  and  "^ 
legally  given  after  the  sale. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed; 
and  it  is  fSrther  adjudged  and  decreed,  that  the  defendants 
do  sign  a  check  jointly  with  the  plaintiff,  for  the  notes  men- 
tioned in  the  petition,  now  deposited  in  bank:  and  it  is 
further  ordered,  that  the  defendants,  the  Cotton  Press  Com- 
pany, pay  costs  in  both  cases,  except  those  occasioned  by 
making  the  minor  heirs  of  Blanque  parties  to  this  action,  in 
relation  to  whom,  it  is  adjudged  and  decreed,  that  there  be 
judgment  as  in  case  of  non-suit,  with  costs  in  both  cases. 
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DeMMfrer,  1833. 

PSMBKRTON 
BRWnrXTAL. 


CASES  IN  THE  SUPREME  COURT 


PEMBERTON  vs.  ERWIN  ET  AL. 


APPEAL  FROM  THB   COURT  OF  THX   FIRST   DISTRICT. 


After  an  appeal  taken  from  a  judgment  below  dismissing  exceptions  filed  by 
the  defendant,  to  the  security  which  was  furnished  by  the  bond,  the  inferior 
court  cannot  enter  into  the  validity  of  that  instrument  on  the  application 
of  the  plaintiffs. 

If  with  the  consent  of  the  plaintiff  the  execution  be  stayed  until  he  furnish 
security  to  the  satisfaction  of  the  court— the  defendant  will  have  the  right 
to  contest  the  sufficiency  of  the  security  offered.  Although  it  be  question- 
able whether  the  case  was  one,  in  which  security  would  have  been  ordered 
If  required  by  the  defendant. 

The  dismissal  of  exceptions  to  the  sufficiency  of  the  security  offered,  does 
not  woriL  an  irreparable  injury,  and  an  appeal  therefrom  will  be  dismissed 
as  premature. 


This  action  was  brought  by  the  payee  against  the  widow 
and  heirs  of  the  drawer  of  two  promissory  notes  for  ten  thou- 
sand dollars  each. 

The  defendants  admitting  the  signature,  alleged  the  notes 
were  given  in  part  payment  for  a  plantation  and  slaves  in 
the  parish  of  Iberville,  sold  by  the  plaintiff,  and  to  which  his 
vendor  had  never  had  title. 

Before  this  want  of  title  in  plaintiff  was  discovered,  the 
drawer  of  the  notes  had  sold  the  plantation  and  slaves  jto  the 
widow  Zacharie,  since  deceased*  As  a  part  of  the  conside- 
ration of  this  sale,  she  assumed  the  obligation  to  pay  the 
notes.  The  defendants  averred  that  her  heirs  are  bound  to 
save  them  harmless,  and  accordingly  cited  them  in  warranty. 

The  heirs  of  Mrs.  Zacharie  appeared  and  denied  any 
obligation  on  their  part,  until  a  good  title  should  be  shown 
in  the  plaintiff's  vendor,  and  until  several  mortgages  on  the 
property,  stated  in  the  act  of  sale  to  the  plaintiff,  were 
satisfied. 
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A  suit  had  already,  been  instituted  by  the  plaintiff  against  ]^J^""  J^ 


the  heirs  of  Mrs.  Zacharie  upon  the  notes  in  question,  and 

upon  consent  of  the  parties  the  two  suits  were  ordered  to  be    ^■'•^*''®" 

consoKdated.  «»ww  «t  au 

The  court  gave  judgment  for  the  plaintiff,  and  with  his 
consent  ordered  a  stay  of  execution,  until  he  should  file  in 
court  his  bond  with  security,  to  the  satisfaction  of  the  court, 
against  any  claims  of  certain  heirs.  The  mortgage  on  the 
plantation  and  negroes  was  decreed  to  be  executory  against 
the  heirs  of  Mrs.  Zacharie. 

The  plaintiff'  filed  the  bond  with  the  original  vendor  as 
surety.  The  defendants  excepted  that  the  surety  was  alrea- 
dy bound  as  vendor,  that  the  amount  of  the  bond  was  insuf 
ficient;  and  for  these  and  other  reasons  they  prayed  stay  of 
execution  accordingly. 

The  defendants,  exceptions  were  overruled,  the  judgment 
in  some  particulars  amended,  and  a  new  trial  refused. 

On  the  12th  of  June  a  rule  was  taken  on  the  defendants, 
to  show  cause  why  the  bond  and  mortgage  ofiered,  should 
not  be  approved  by  the  court.  On  the  21st  of  the  same 
months  a  petition  of  appeal  was  granted,  and  on  the  23d,  the 
rale  taken  on  the  defendants  was  made  absolute. 

The  plaintiff  afterwards  took  a  rule  on  the  defendants,  to 
show  cause  why  the  order  granting  an  appeal  should  not  be 
received.     This  rule  was  discharged. 

D.  Seghers  and  Peirce^  for  appellants. 

Slidell^  for  appellee. 

The  opinion  of  the  court  was  delivered  by  Portbe,  J. 

This  action  was  brought  to  enforce  payment  of  two  notes, 
given  to  the  plaintiff  in  consideration  of  a  plantation  sold 
by  him.  The  court  on  the  18th  May,  1832,  gave  judgment 
against  the  defendants  for  the  amount  claimed  in  the  peti- 
tion, and  further  ordered,  ^th  consent  of  the  plaintiff,  that 
execution  be  stayed  on  this  judgment  until  the  plaintiff 
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Ekwrnn  Du.  ghould  file  his  bond,  with  security,  to  the  satisfaction  of  the 

Deeemtitr,   1833.  .  «  i    .  /•  i       >  /»  t 

s==  court,  against  the  claims  of  certain  persons  who  it  was  feared 
psMBKRTOH   might  g^t  up  titlc  to  the  premises. 

BBwiH  BT  Ais.  In  pursuance  of  this  judgment,  the  plaintiff  did  file  in  court 
a  bond  with  surety,  supported  by  mortgage  on  certain 
property  therein  specified. 

On  the  31st  May,  the  defendants  filed  several  exceptions 
to  the  sufficiency  of  the  security  tendered,  and  on  the  first  of 
June,  the  court,  after  hearing  counsel,  ordered  them  to  be 
dismissed. 

In  the  inquiry  which  preceded  this  decision,  the  defen- 
dants produced  several  witnesses  who  were  sworn  and  ezs^ 
mined  in  support  of  the  exceptions,  and  the  court  was  requested 
to  have  the  testimony  reduced  to  writing,  to  serve  the  party 
by  whom  the  proof  was  introduced^  in  case  an  appeal  should 
thereafter  be  taken.  The  judge  below  refiised  this  demand, 
on  the  ground  that  it  was  a  matter  entirely  within  the  discre- 
tion of  the  court  below,  from  the  decision  of  which  no  sqppeal 
could  be  taken. 

The  defendants  then  applied  to  the  Supreme  Court  for  a 
fnandamut  to  compel  the  judge  of  the  District  Court,  to  sign 
a  bill  of  exceptions,  which  had  been  tendered  to  him,  and  in 
which  his  refusal  to  permit  the  testimony  to  be  reduced  to 
writing  was  set  forth.  This  court,  after  hearing  die  parties, 
was  of  opinion  that  the  judge  below  should  sign  the  bill  of 
exceptions;  and  a  mandamus^  directing  him  to  do  so,  was 
accordingly  issued.     This  order  was  made  on  the  4th  June. 

And  on  the  12th  of  the  same  month,  a  rule  was  taken  in 
the  District  Court  by  the  plaintiff  on  the  defendants,  calling 
on  them  to  show  cause,  on  Saturday  next,  the  16th,  why  the 
mortgage  and  bond  given  by  the  plaintiff  should  not  be 
approved  by  the  court  On  the  day  last  mentioned,  testi- 
mony was  adduced  by  both  parties,  and  the  cause  was  con- 
tinued until  the  23d.  On  that  day  the  court  gave  judgment, 
by  which  the  bond  filed  by  the  plaintiff  was  approved. 

But  previous  to  this  judgment,  viz: — on  Ae  2l8t,  the 
defendants  presented  to  the  judge  a  petition  of  appeal  from 
the  decree  of  the  first  June,  by  which  their  exceptions  had 
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been  diBiniased*    This  appeal  was  granted  by  the  judge,  and  SA9rau  Dn. 
on  that  appeal  the  case  now  comes  before  this  court.  » 

After  this  appeal  was  granted,  the  defendants  applied  for    ^^^'^^^ 
a  writ  of  prohibiticMa  firom  tiiis  court  to  that  of  the  district,  vuma  ar  al. 
restraining  it  from  making  any  further  orders  in  relation  to 
the  validity  of  the  bond,  until  the  appeal  could  be  determined* 
The  application  was  sustained,  and  the  writ  of  prohibition 
issued* 

It  is  our  opinion  that  after  an  appeal  taken  from  a  judgment    Att»  an  appMi 
below,  dismissinfic  the  exceptions  filed  by  the  defendants  to  ^dgment  beiow, 
the  security  which  was  furnished  by  the  bond,  the  inferior  SSSidSSL'tothS 
tribunal  could  not  enter  into  the  validity  of  that  instrument,  5S*f2iiMhed*by 
on  the  application  of  the  plaintiff:  because  the  defendants  ferim'^^wrt ^cul 
would  either  have  been  deprived  of  the  benefit  of  objections  ^^^rShatfai' 
which  the  court  had  already  decided  were  invalid,  or  if  per-  aDpuSSkmof  um 
mitted  to  renew  them,  there  would  have  been  a  second  trial 
on  matters  already  passed  on,  and  then  pending  before  the 
appellate  tribunal.     Whether  the  appeal  was  premature,  or 
not,  was  a  question  which  the  inferior  court  had  lost  cogni- 
zance of,  by  tiie  fact  of  having  granted  it.    We  therefore 
think  we  are  limited  in  our  inquiry  to  the  facts  which  pre* 
ceded  the  judgment  appealed  from,  and  that  what  took  place 
afterwards,  cannot  in  any  respect  affect  our  decision. 

It  has  been  contended  that  the  offer  to  furnish  security  ^^fSe'SSnSffSl 
was  entirely  gratuitous  on  the  part  of  the  plaintiff,  and  that  3*^^hJ"SK: 
the  defendants  had  no  right  to  complain  of  the  insufficiency  SfaJISSSnrf 
of  it;  but  we  think  differently.  It  is  true,  it  may  be  question-  fenASu^^hwe 
able  whether  the  case  is  one  in  which  it  would  have  been  twt'Se  mSn^o^ 
ordered,  but  it  was  a  defence  which  was  presented  by  the  offerod-^ithon^ 

it  be  quMtioaanla 

pleadings,  and  in  which  the  defendants  had  a  rieht  to  the  wiieaier  the  cbm 

*  °  '  °  was  one,  in  which 

judgment  of  the  court.  The  consent  of  the  pledntiffs  to  JJJU^ig^  ^JI 
furnish  the  security,  and  their  agreement  to  make  the  issuing  Jfe  d^iSi£iiL  ^^ 
of  execution  conditional  on  their  doing  so,  conferred  on  the 
defendants  the  right  to  see  that  condition  complied  with. 
It  could  not  have  been  a  compliance  with  it  to  furnish  insut 
ficient  security.  *  The  terms  used  in  the  judgment  by  which 
the  bond  was  to  be  given  to  the  satis&ction  of  the  court, 
cannot  be  understood  as  depriving  the  opposite  party  of  the 
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nHS^  tm.  ^S^^  ^  ^^^^  ^^^  ^^  court  should  not  be  satisfied  with  the 

II  security  offered* 

8on.iB  Yfe  are,  however,  of  opinion,  the  appeal  was  premature* 

80VLIB.      The  dismissal  of  the  exceptions  worked  no  irreparable  injury 

eicaptioDB  to  the  to  the  defendants*   A  judgment  of  the  court  below,  sustaining 

Mcuri^^^offered,  the  TaliditT  of  the  bond,  could  alone  have  such  effect;  and 

doos  not  work  ui 

irrepuabie  ii^a-  uutiil  that  judgment  was  rendered,  no  injury  was  infOicted, 
£^om  wiiTbo  while  an  appeal  from  it  would  not  have  redressed* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed  with  costs* 


SOUUE  99.  SOUUE. 

AppiAL  ntotf  mm  coubt  or  trx  parish  and  citt  or  RKW-otasAirf. 

The  Probate  Court  cannot  entertain  jurisdiction  of  a  suit  a^iainst  the  curator 
of  en  absentee. 

This  suit  was  brought  to  recover  certain  sums  of  money  de- 
positedin  the  bank,  and  others  in  the  possession  of  defendant* 
The  defendant  was  sued  as  the  curator  of  an  absentee*  The 
money  claimed  had  been  received  upon  certain  promissory 
notes,  which  the  absentee  had  formerly  taken  as  agent  of  the 
plaintiff^  and  while  in  the  employ  of  the  latter*    * 

The  defendant  excepted  to  the  jurisdiction  of  the  courts 
and  then  pleaded  to  the  merits* 

The  court  sustained  the  exception,  and  the  plaintiff 
appealed*  The  court  considered  the  Probate  Court  to  have 
no  powers  but  those  specially  delegated;  that  the  power  of 
deciding  on  claims  against  the  estates  of  absentees,  is  not 
included  in  the  924th  article  of  the  Code  of  Practice;  and 
the  14th  section  of  the  act  of  March  35, 1838,  entitled  ^  An 
act  further  amending  certain  articles  of  the  Civil  Code  and 
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of  the  Code  cf  PracticeJ^  makes  no  change  in  the  Code  of  5**^?*  !?H* 

J  ^  o  ^  i>MMi»«r,  1838. 

Practice  in  relation  to  the  estates  of  absentees. 


aorux 


flOUUt. 


Seghersj  for  appellant. 

The  Court  of  Probates  has  jurisdiction  in  this  case.  Code 
of  PmOicey  oris.  925,  963, 964.     Gvil  Code,  art.  53. 

Schmidty  for  appellee. 

The  Court  of  Probates  has  no  jurisdiction  of  the  matter 
in  controyersj.  Cotk  of  Practice^  arts.  925, 924,  act  of  March 
35, 1828.    The  judgment  should,  therefore,  be  confirmed. 

The  opinion  of  the  Court  was  delivered  by  Martin,  J. 

The  plaintiff  is  appellant  from  a  judgment  sustaining  the 
defendant's  plea  to  the  jurisdiction  of  the  court,  on  the 
grounds  that  he  was  sued  as  the  curator  of  Rillieux,  an 
absentee,  for  a  debt  of  the  latter,  and  the  action  could  not 
be  brought  in  any  other  than  the  Parish  or  District  Court. 

The  appellant  has  relied  on  the  Code  of  Practice,  925, 
963  and  964.  The  Civil  Code,  53,  and  the  lAih  section  of  the 
act  of  Assembly  of  lSQ8,p.  156. 

It  appears  to  us  that  the  court  did  not  err.     The  Code  o/'counSJSSS? 
Practice,  963,  vests  in  Courts  of  Probates,  exclusively,  the  gjj^,  i^l^^t 
appointment  of  curators  of  absentees;  the  next  article  pre- fJ^^iSe!!** 
scribes  to  other  courts  in  which  an  absentee  has  a  suit,  to 
appoint  him  a  curator  ad  hoc,  and  we  find  nothing  that  can 
avail  the  plaintiff  in  article  925.     The  Civil  Code,  in  the 
part  cited,  imposes  on  curators  of  absentees,  all  the  obliga- 
tions, responsibilities  and  mortgages,  to  which  tutors  are  sub- 
jected.   Hence  they  are  to  render  an  account  of  their 
administration  in  the  Court  of  Probates.    It  would  be,  in 
our.  opinion,  too  forced  a  construction  of  the  Code,  to  infer 
from  this  circumstance,  that  they  are  sueable  in  that  court- 
It  is  not  shown,  that  tutors  are,  except  in  cases  of  debts  of 
their  minors,  resulting  from  the  compliance  of  a  successor, 
with  the  benefit  of  an  inventory. 
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EMimi  Dtt.     The  act  of  1838,  dted,  relates  only  to  curators  of  vacant 

MmMMbtPf  199SL  - 

■MBKsssaBB  estates;  if  there  could  be  any  doabt  of  this^  it  would  vanidi 
'^"w^*  ^  on  a  recurrence  to  the  French  text,  of  the  14th  section, 
sHAuuir.     which  uses  the  words,  curateurs  des  sticcesriom. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


JONES  ET  AL  vs.  SMALLEY. 

APPBAL  FBOM  THE  COURT  OF  THE  FIRST    DISTRICT. 

By  the  oommon  Uw,  when  the  plaintUT's  right  of  recovery  depends  on,  mad 
arises  from  an  act  to  be  done  by  him,  he  must  either  show  an  actual  tender 
and  refusal,  or  that  every  thing  has  been  done  by  him  which  could  be  done 
to  carry  the  contract  Into  effect. 

NotiM  In  the  newspapers  is  not  sufficient,  unless  a  knowledge  of  that  notice  be 
brought  home  to  the  party. 

Whether,  when  the  party  Is  in  the  place,  personal  notice  is  not  necessary. 

The  plaintii&  must  show  that  they  were  ready  and  willing  up  to  the  last 
moment  given  for  the  performance  of  the  contract,  to  do  eveiy  thing 
reqidred  of  them. 

This  was  an  action  to  recover  damages  for  an  alleged 
breach  of  the  following  contract: 

^  We,  the  undersigned,  agree  to  ship  with  the  steamboat 
Samson,  fifty  head  of  horses  bj  the  first  trip,  at  fifteen  dol- 
lars per  head,  with  all  the  grain  in  barrels  that  we  may 
wish  to  pat  in,  and  a  reasonable  quantity  of  packed  hay: 
To  pay  customary  freight  on  any  that  remains  on  their  arrival 
at  their  place  of  destination,^'  dtc*  &c 
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The  plaintiffi.  with  whom  the  contract  was  made,  were  5^»m»  Dm. 
the  owners  of  the  boat,  and  alleged  in  their  petition,  that  === 
in  consequence  of  this  agreement,  tiiey  were  pat  to  great        ««. 
expense  in  fitting  the  hoik  of  the  Hercules,  as  well  as  fixing 
the  steamboat  Samson  for  the  transportation  of  the  horses; 
and  that  they  were  prepared  to  receive  them  on  board  and 
transport  them  as  agreed  on,  of  which  the  defendant  was  dnlj 
notified,  but  failed  to  comply  with  his  part  of  the  agreement. 

The  defendant,  among  other  matters  of  defence,  denied 
notice  of  the  departure  of  the  boat;  and  the  evidence  on 
this  point  showed,  that  the  time  of  the  departure  of  the  boat 
was  made  known  by  the  usaal  notices  in  the  public  journals, 
and  by  putting  up  bills  at  the  hotels;  but  notiiing  showed 
that  a  knowledge  of  these  notices  were  brought  home  to  tiie 
defendant,  or  that  personal  notice  was  given.  There  was 
judgment  for  defendant  in  the  court  below,  and  the  plaintiffi 
appealed. 

WoriUngi&n^  for  aj^ellants,  made  the  following  points: 

1.  We  contend  that  die  facts  exhibited  in  tiiis  case,  are 
Bofficient  to  entitle  us  to  recover  witiiout  showing  a  direct 
personal  notice. 

3.  The  laws  of  Ohio  control  this  case,  tiie  contract  having 
been  entered  into  in  that  state.  1  Leu  Rip.  254,  534.  3 
ibid,  115. 

3.  In  the  absence  of  evidence,  the  court  will  not  presume 
the  existence  of  a  rigid  technical  rule,  but  will  decide  upon 
the  circumstances  of  a  case  agreeably  to  the  principles  of 
reason  and  the  ordinary  rules  of  justice.  The  court  will 
notice  the  rules  of  the  common  law  as  derived  from  treatises 
and  reports.     1  La*  Rep.  255.    3  BlacksUme^s  Cwn.  336. 

Schmidt  J  for  appellee,  made  the  following  points: 

The  judgment  of  the  District  Court  is  correct,  and  should 
beaflbrmed: 
1.  Because  the  appellants  have  not  shown  that  they  assented 
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Eurmr  Dm.  fn,  or  accepted  of  the  contract  sued  on.     La.  Coda,  arU. 

'        1759, 1761, 1791, 1805, 6, 7, 8,  &c. 

joKst  BT  Ai,      2.  Because  the  defendants  and  appellees  were  never  legally 

8IUU.BT.     put  in  defixub  or  moroy  or  even  notified  of  plalntifis'  intention 

to  depart    La.  Code^  arts.  1905, 1907.    Code  of  Practice^  ari» 

13.     Wilbor  V8.  McGillicuddy^  3  Miller^  382.    Kohn  and  Bar- 

dier  ¥8.  Packard,  ibid,  338. 

3.  Because  no  damages  have  been  proved.  La.  Code,  arts. 
1890, 1931, 1937, 1938,  &c. 

PoRTEE,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states,  that  the  plaintiffi  are  owners  of  a 
steamboat  called  the  Samson,  and  that  the  defendant  agreed 
at  Cincinnati,  in  the  state  of  Ohio,  to  ship  fifty  horses  <mi 
board  of  her,  to  be  transported  to  New-Orleans,  at  the  rate 
of  fiAeen  dollars  each,  and  that  he  signed  an  agreement  to 
that  effect. 

It  further  avers,  that  plaintiffi  were  put  to  considerable 
expense  in  making  the  alterations  and  arrangements  on  board 
the  boat  necessary  to  receive  the  horses;  that  the  defendant 
was  notified  of  the  time  of  her  departure,  and  of  the  readi* 
ness  of  the  plaintifii  to  receive  them  on  board;  and  it  con* 
eludes  by  averring  damages  to  the  amount  of  seven  hundred 
and  fifty  dollars,  sustained  by  the  petitioners,  in  consequence 
of  the  breach  of  the  contract. 

The  answer  sets  up  various  grounds  of  defence,  and  the 
argument  at  the  bar  embraced  all  the  points  at  issue.  We 
have  directed  our  principal  attention  to  one  of  them,  being  of 
opinion  it  decides  the  case. 

It  was  contested  whether  the  rules  of  the  common  law,  or 
those  of  Louisiana,  should  regulate  the  contract.  We  shall 
take  the  former,  as  the  plaintiffi  insisted  we  ought;  because 
even  by  them,  we  do  not  think  they  have  made  out  a  case 
which  entitles  them  to  recover. 

By  the  agreement,  the  horses  were  to  be  shipped  by  the 
first  trip  of  the  boat.  The  departure,  owing  to  ice  in  the 
river,  was  delayed  for  six  weeks.     The  contract  not*  having 
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fixed  a  particular  day  for  the  perfonnance,  notice  of  the  ^^**  [^ 


J0RX8  ST  AL 
V9. 


time  the  hoat  was  ready  to  receive  the  horses,  was  necessary. 
Notice  is  accordingly  averred  in  the  petition,  hut  in  our 
opinion,  the  evidence  does  not  support  the  allegation  in  such     »|uix»t. 
a  manner  as  to  bring  the  case  within  the  rules  of  law  which 
govern  it. 

By  the  common  law,  as  we  understand  it,  when  the  plain- 1^  ^hm^S^ 
tiff's  right  of  recovery  depends  on,  and  arises  from  an  act  to  ^^^%^^l£ 
be  done  by  him,  he  must  either  show  an  actual  tender  and  an  act  tTb? /om 
refusal,  or  that  every  thing  Has  been  done  by  hinu  which  could  ther  aow  an  act- 

'  ^  TD  «7  7  ual  tender  and  re- 

be  doncj  to  carry  the  contract  into  effect     Cro.  Elis.  888,ft»«»W «»««»«- 
Sulk.  623.    I  Lord  Ratfmondj  686.  5  East.  107.  ^*^»f 2^ 

Notices  of  the  usual  kind  are  proved  to  have  been  inserted  SJJJ^J^"*'"* 
in  the  Cincinnati  papers,  of  the  departure  of  the  boat;  and  mtue  in  ih» 
handbills  to  the  same  effect  were  put  up  at  the  hotels.    It  is  •ufflcient,  nniflaaa 

*  '^  knowledge  of  that 

proved  the  defendant  was  at  the  landing  when  the  Samson  !!?i«l'>!*^"~?l!* 

'  ^  bomo  to  the  parly 

was  taking  in  her  load,  and  that  the  place  where  he  was  seen 
was  but  a  short  distance  from,  and  within  sight  of  her. 
There  is  nothing  in  the  record  to  brinff  the  knowledge  of  whether,  whea 

°  ©  ©  the  party  to  In  the 

these  notices  home  to  the  defendant.    The  evidence  only  p1«».  .  v«rmuui 

''  notice  11  not  ne- 

proves  he  might  have  known  of  the  departure  of  the  boat,  ^enaiy.  q/m^f 
not  that  he  did  know  of  it.  It  perhaps  authorises  the 
inference,  he  was  aware  she  was  taking  in  freight,  because 
he  was  on  the  wharf,  but  it  does  not  authorise  us  to  go  further 
and  say  he  knew  when  she  was  to  depart.  Besides,  it  is 
doubtful  whether,  as  the  defendant  was  in  the  ci<y,  personal 
notice  should  not  have  been  given.  It  would  seem  the 
plaintiffi  did  not  do,  as  the  law  required  them  to  do,  every 
thing  in  their  power  to  give  the  contract  effect. 

But  if  this  difficulty  could  not  be  got  over,  another  remains 
equally  formidable.  The  parties,  it  is  shown,  modified  their 
original  contract,  which  was  to  put  the  horses  on  board  the 
Samson,  and  afterwards  agreed,  that  the  hull  of  another 
boat,  the  Hercules,  should  be  fitted  up  to  receive  and  trans- 
port them.  We  have  it  in  evidence,  that  this  boat,  which  was 
at  some  distance  from  the  landing,  was  never  brought  there 
up  to  the  time  of  the  departure  of  the  Samson,  which  was 
to  take  her  in  tow.    By  the  rules  of  the  jurisprudence  which 
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D^nSS  i8»L  ^PP'y  ^  ^^  ^^^  ^®  plaintiffi  must  show  that  they  were 

II  ready  and  willing  up  to  the  last  moment  given  for  the  per- 

^"'•fc  '  ^  formance  of  the  contract,  to  do  every  thing  required  of  thena, 

^'^^^*^'    and  unless  they  show  this,  they  cannot  recover.    Upon  this 

nittit  ahow  that  principle  it  was  decided,  in  two  of  the  cases  already  cited. 

thev  were  ready  *  *  ^  /.  y.  , 

and  wuiing  up  to  that  in  an  action  for  not  accepting  a  transfer  of  stock,  it  was 

the  laat  moment  r        o  7 

jg^«<j^>^^^F^  not  sufficient  for  the  plaintiff  to  show  that  he  gave  notice  to 
2^21^^*^^;^  ^  the  defendant  to  attend  on  a  particular  day  and  accept  the 
quired  of  thev,  transfer,  and  that  the  plaintiff  went  to  the  bank  to  perform 
his  part  of  the  contract,  unless  he  showed  that  he  staid  at  the 
banking  house,  until  the  last  time  of  the  day,  at  which  the 
transfer  could  be  made.  In  neither  of  these  cases  was  it 
proved,  that  the  defendant  had  attended  at  any  hour  of  the 
day;  but  the  courts  held,  that  the  opposite  party,  to  supply 
the  want  of  tender  and  refusal,  .must  prove  he  had  done 
every  thing  in  his  power  to  carry  the  contract  into  eSecU 

The  facts  of  the  case  show,  that  the  defendant,  previous 
to  the  departure  of  the  Samson,  had  entered  into  a  contract 
to  have  his  horses  taken  down  the  river  in  another  boat;  but 
this,  in  our  opinion,  did  not  dispense  with  the  necessity  of  the 
plaintiffi  doing  every  thing  which  the  law  required  them  to 
do  to  ^ve  them  a  right  of  action.  It  riiows  an  unwiUingneas 
merely  an  the  part  of  the  defendant  to  carry  his  contract 
into  effect,  not  an  impossibility  for  him  to  do  so;  and  it  is  the 
latter  which  alone  excuses  the  plaintiff  from  the  non-per- 
formance on  his  part.  The  ^ect,  too,  of  this  testimony,  is 
a  good  deal  weakened  by  proof  from  the  other  side,  that  the 
plaintiffi  were  satisfied  with  the  change  in  the  defendant's 
intentions.  A  witness  swears  that  he  heard  one  of  tiiem  say, 
that  he  was  glad  of  it,  as  it  saved  him  the  trouble  of  towing 
down  the  hull  of  the  Hercules.  The  great  quantity  of  ice 
then  in  the  river,  accounts  very  satisfactorily  for  this  declara- 
tion on  the  part  of  the  owner  of  the  boat. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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HYDK  VB.  BftOWN. 

APPEAL  FBDX  THZ  COO&T  «P  THE  WXBST  SUXBICT. 

The  signatare  of  a  note  must  be  expressly  denied. 
Intorest  on  intareat  cannot  be  given. 

This  was  an  action  brought  by  the  payee  against  the 
drawers  of  a  proniissory  note,  on  which  several  pajrments  had 
been  made.  Bj  the  terms  of  the  note,  interest  accrued  at 
eight  per  centum,  after  the  specified  period  for  payment. 
The  defendants  plead  separately.  Brown  filed  a  general 
denial  to  the  plaintifiPs  allegations.  Barney  adnutted  the 
signature  of  the  note,  alleged  that  its  consideration,  was  cer- 
tain merchandise  purchased  of  plaintiff,  which  had  passed  into 
Brown's  possession,  and  for  which  Brown  had  not  accounted 
with  him,  and  prayed  a  separate  trial  by  jury. 

The  court  rendered  a  judgment  against  Brown,  and  a  new 
trial  was  granted  on  the  ground,  that  while  the  trial  of  a  pre- 
vious case  was  going  on,  his  counsel  stepped  down  into  the 
Criminal  Court,  and  no  notice  was  there  given  to  his  counsel 
when  his  cause  was  called  and  tried.  On  the  second  trial 
judgment  was  again  rendered  against  Brown,  firom  which  he 
appealed. 

WhartoTiy  for  appellant 

« 

Carletan  and  LockeU,  for  appellee,  contended : 

That  the  jud^ent  of  the  court  below  is  correct  from  the 
evidence  introduced ;  that  the  appeal  was  taken  for  delay, 
and  that  ten  per  centum  damages  should  be  awarded* 

FoRTEB,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  payee  of  a  promissory  note  against 
the  maker.  There  was  judgment  in  the  court  below  in  favor 
of  the  plaintiff,  and  the  defendant  appealed. 


BILfl 
V8. 
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EAmm  Du.     The  execution  of  die  note  is  not  pat  at  issae.    The  general 
=  denial  is  alone  pleaded,  but  under  the  324th  and  326th  ArH" 
cles  oftiie  Code  of  Practice j  the  denial  of  the  signature  must  be 
BBOW9.      express*     See  the  case  of  Hughes  irs.  Harrison  and  wi/e^  8  .AC 

The   •ignature  ^  fwy 
of  a  note  miutbe  0«  ^oaJm 

But  there  is  error  in  the  judgment  below.     The  balance 

interMt  on  in-  ^^Q  ^q  j^^  j^q^q  Ib  three  hundred  and  seventy-eiftht  dollars  and 

(^^^^  fifty-four  cents*    On  this,  interest  is  calculated  up  to  the  lime 

of  rendering  judgment,  and  the  defendant  is  decreed  to  pay 

interest  on  the  whole  amount  until  paid;  which  is  giving 

interest  on  interest* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed;  and  it  is  further 
adjudged  and  decreed,  that  the  plaintiff  do  recover  of  the 
defendant  and  appellant,  the  sum  of  three  hundred  and  seven- 
ty-eight dollars  and  fifty-four  cents,  with  interest  at  eight  per 
cent,  from  the  11th  October,  1830,  until  paid,  with  costs  in 
the  court  below*  Those  of  appeal,  to  be  paid  by  the  appellee* 


filLS  vs.  BROWN. 

APPXAL    FBOM    THX    QOURT  OF  TBS    FOUBTH    DISTRICT,    THE    JUDGE  OF  THE 

THIRD  PRE8IDUT0. 

If  the  sum  appealed  from,  be  less  than  three  hundred  dollars,  the  appeal  will 
be  dismissed. 

This  action  was  brought  to  obtain  a  joint  interest  with 
the  defendant  in  a  judgment  rendered  in  favor  of  the  latter, 
on  a  draft  or  order  for  four  hundred  and  twenty  dollars,  paya- 
ble on  demand*  The  payee  of  the  order  being  indebted  to 
the  drawer,  it  was  agreed  between  them  and  the  assignee, 
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who  is  the  present  defendant,  that  the  plaintiff  should  retain  Eastern  Dis. 
the  one  half  of  the  amount.  ' 

A  judgment,  however,  was  obtained  in  favor  of  the  pre-        '^^ 
sent  defendant  for  the  whole  amount,  and  to  obtain  the  one      brown. 
half,  is  the  object  of  this  suit. 

The  cause  was  decided  in  the  defendant's  favor.  The 
plaintiff  having  failed  in  his  attempt  for  a  new  trial,  appealed. 

Labcnive,  for  appellants. 

1.  It  is  clear  and  apparent  on  the  face  of  the  record,  that 
the  judgment  of  the  court  below  is  erroneous. 

3.  It  is  a  property  in  contest  between  the  parties,  ihe 
sequestration  and  injunction  were  conservatory  acts  during 
the  pending  of  the  suit  Code  of  Practice^  arts.  272,  302 
and  303. 

3.  The  afQdavit  annexed  to  the  petition  is,  in  the  requisites 
of  the  law,  fully  sufficient. 

4.  The  sequestration  and  injunction  were  properly  execu- 
ted in  Milan9on's  hands,  the  debtor,  otherwise  he  might  have 
paid  to  Phebe  Brown. 

5.  The  plaintiff  did  not  enjoin  the  execution  of  the  judg- 
ment, he  merely  enjoined  the  payment  to  Phebe  Brown;  the 
sheriff  was  ordered  to  take  and  keep  in  his  possession,  the 
said  judgment. 

6.  The  plaintiff  was  a  third  party  demanding  his  rights, 
and  ought  not  to  have  been  condemned  to  pay  damages  to 
the  defendant.     Ricarda^s  heirs  vs.  Hiriartj  not  jet  reported. 

7.  The  security  on  the  bond  was  wrongfully  sentenced  to 
cost;  there  was  no  law  authorising  such  a  decree  in  the 
case. 

Burke  and  Dcms^  for  appellee* 

1.  The  proceedings  in  injunction  and  sequestration,  were 
wrong: — 1.  Because  they  could  only  apply  to  the  proceeds 
of  the  judgment,  and  not  to  prevent  its  execution.  2.  Be- 
cause the  whole  judgment   was  sequestered  and  enjoined 
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Eait»j»  Dia.  when  onlj  «  port  of  the  proceeds  were  chained.  Code  of 
,  Practice^  art.  300. 

3»  SequestratioQ  is  nota  proper  remedy,  and  cannot  be  re- 
sorted to  by  the  idainti£     Aft.  285,  Code  <yf  PraOUe. 

The  ownership  of  the  judgment  is  not  in  dispute;  bat 
cmly  a  prrrilege  is  cbimed  npon  the  proceeds  of  it.  I^ 
iherelbre,  a  sequestration  could  be  demanded,  the  oatiiis 
insufficient*     Code  of  Practice^  art.  275,  no.  6^  act  of  1826. 

3*  Rils  is  not  a  third  party. 

4.  The  case  of  Ricardo  ^  Co.  vs.  Hiriart^  does  not  say  that 
all  third  parties  shall  not  pay  damages. 

Martin,  J.,  defiyered  the  opinion  of  the  court 
y  thewnay.      The  plaintiff 's  cause  of  action  in  this  case,  is  the  defen- 

p6M6d  [OMB,   D6 

famdi^da£[!r  ^^^*'^  seeking  to  recover  the  whole  amount  of  an  order  for 
oe^peiiwuiba  fouj.  hundred  and  twenty  dollars,  bearing  interest  at  ten  per 
centum,  from  October  5, 1831,  while  the  plaintiff  is  entitled 
to  only  one  half  thereof.  The  plaintiff's  writs  of  sequestra- 
tion and  injunction  were  set  aside,  and  he  was  mulcted  in 
damages  to  the  amount  of  forty-six  dollars. 

It  is  clear  he  improperly  obtained  an  appeal,  as  the  cause 
of  action  is  evidently  less  than  three  hundred  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed,  with  costs. 
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Emtkmi  Dm. 
CROCKER  w.  D£  PASSAU. 


APPXAL  FROM  TH«  COURT  OF  THR  FIRST  DISTSDCT.  ™*  PAIRAU. 

An  former  ndei  of  pnddttr  not  MoetiMied  bj  fbe  CMe  of  Praelice,  »» 
repealed. 

If  a  part^  before  the  adoption  of  the  Code  of  Practice,  had  the  right  to  two 
distinct  actions,  the  Code  does  not  impair  that  ri^^t;  although  it  details  a 
specific  coarse  as  to  one  of  them. 

If  the  sheriff  illegally  seise  and  sell  on  execution,  the  property  of  a  third 
person,  the  latter  has  his  remedy  both  against  the  sheriff,  and  the  plaintiff 
in  ezacation,  or  either  of  ti^en. 


A  bailee  is  not  recogniaed  as  owner,  when  by  a  clans^la  th*  bailtaient,  he 
has  undertaken  to  indemnify  the  baOor  for  the  loss  of  the  thing  bailed,  if  il 
perishes  during  the  bailment. 

This  action  was  brought  to  recover  the  damages,  suffered 
bj  the  plaintiff,  in  consequence  of  the  seianre  bj  the  defen- 
dant, as  8heri£^  of  the  plaintiff's  propertjv  It  was  seized  as 
the  proper^  of  a  third  person^  tiie  defendant  in  amothpr  suit* 
The  plaintiff,  in  the  other  aoit^  was  not  made  a  p«rtf 
defendant  with  the  dieriff^in  tfaiSr 

To  this  omission  to  make  the  phdntifl^  in  the  ftfmer  snlt^ 
a  co-defendant,  exception  was  taken.  The  exception  was 
dismissed. 

The  defendant  tiien  answered,  that  be  linuDid  the  property 
hi  question,  in  the  possession  of  the  defendbnt,  in  Ae  fotmer 
suit^  that  no  legal  claim  or  opposctioiL  had  been  made  hy  the 
present  plaintiff^  and  that  tibe  tide  of  the  pvesest  pbdntifl^  to 
the  {MToperty,  was  based  in  fraud,,  and  only  intended  to  shield 
the  property  from  the  creditors  of  the  former  defendant. 

On  the  trial,  the  plaintiff  excepted  to  the  opinion  of  the 
court,  sustaining  the  objecti<Hi  of  the  defendant  to  the  intro- 
duction of  parol  proo^  to  show  the  ccmt^ts  of  a  written 
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Eastsrh  Dis.  amicable  demand,  without  bavins  first  called  on  the  defen* 

Jmmmnf^  1633.  ^  ° 

■  dant  to  produce  the  demand  in  writing.    The  plaintiff  took 
^"«L**     several  other  bills  of  exceptions,  to  the  rejection  of  testimony 
DB  PA00AV.    offered  by  him. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  after  an 
inefiectual  attempt  to  obtain  a  new  trial,  on  the  grounds  of 
excessive  damages,  and  the  veniict  being  contrary  to  law  and 
evidence,  the  defendant  appealed. 

Preston^  for  appellant. 
Hennenj  for  appellee. 

1.  The  verdict  of  the  jury  is  conclusive  on  the  facts  in 
issue,  and  cannot  be  disturbed. 

2.  The  principles  of  law,  decided  by  the  court,  are  justly 
made. 

Mabtik,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  sheriff  of  the  parish  of  Jefferson,  from 
whom  damages  were  claimed,  for  the  seizure  of  some  cattle 
of  the  plaintiff's,  under  a  writ  of  execution  against  Durand, 
demanding  the  dismissal  of  the  suit,  on  the  ground  that  the 
plaintiff^  on  the  execution  by  whose  directions  the  cattle  was 
seized,  had  not  been  made  a  party. 

This  exception  being  overruled,  the  defendant  pleaded 
the  general  issue,  that  the  cattle  were  really  the  property  of 
Durand,  and  in  his  possession;  that  no  opposition  was  made 
to  the  sale,  at  which  the  cattle  were  sold  for  the  full  value; 
that  the  plaintiff  sought  to  cover  Durand's  property,  from  the 
effect  of  the  execution  of  a  creditor  of  the  latter. 

The  plaintiff  had  a  verdict  and  judgment;  and  appealed 
after  an  unsuccessful  effort  to  obtain  another  trial. 

His  counsel  has  contended,  in  this  court,  that  the  Code  of 
Practice^  398,  has  provided  a  particular  course  to  a  person 

> 

whose  property  is  seized,  on  an  execution  against  another; 
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and  all  o&er  modes  of  relief  are  expreaslT  repealed;  tibat  EMnn  Db. 

this  course  is  to  pray  for  an  injonctioii,  in  order  to  stop  the 

sale. 

It  is  tme,  all  former  rules  of  practice,  odier  than  those    »■  pamav. 
authorised  by  the  new  Code,  are  repealed:  but  the  rales  of  or 


practice  are  the  means  of  institating  and  defending  actions,  code«r  ~ 


and  the  new  Code  does  not  deprive  by  implication,  any  ifi^ 
individual,  (in  cases  in  which  a  rig^t  to  two  distinct  actions  SmcS 
existed  before  the  Code  of  Practice^  of  the  exercise  of  either,  tpt»o 
thou^  that  statute  may  have  detailed  a  specific  course  in  doa  i 
the  prosecution  of  the  other.  ^ISHSL^ 

In  a  case  like  the  present,  the  party  whose  property  was  o»«mo<' 
illegally  taken  and  sold,  had  his  remedy  in  damages  against  m^^ 
both  the  sheriff  and  the  plaintiff  in  the  execution,  or  either  tfce  wopett:^'  cr  « 
of  them,  or  might  regain  his  property  by  an  action  against  J^CTE 
the  latter,  in  which  the  sale  of  the  property  and  its  restora-  ^^^^ 
tion  might  be  obtained,  as  he  might  re-vendicate  in  the  hands  jgrt^^SlSS 
of  the  purchaser.     The  Code,  loco  citaio^  has  provided  but  the 
mode  of  obtaining  the  injunction;  but  it  is  clogged  with  the 
necessity  of  giving  security,  which  the  injured  party  may  be 
unable  to  procure.    Can  it  be  said  that  this  provision  dis- 
solves his  right  to  demand  damages  from  the  sheriff,  as  the 
plaintiff  in  the  execution?    The  judge  a  quo  has  correctly 
solved  the  question  by  the  negative. 

The  counsel  has  next  ui^ed  that  the  cattle  were  in  die 
possession  of  Dnrand,  who  was  exercising  acts  of  ownership 
over  them,  and  the  law  therefore  regarded  him  as  the  owner, 
till  a  better  title  was  shown  and  proven.  Reliance  is  placed, 
as  to  this,  on  the  Civil  Code^  3417.  It  is  trae,  possessicMi 
either  in  good  or  bad  foith,  prevents  the  holder  from  being 
dispossessed  till  the  legal  owner  claims  and  establishes  a 
better  right.  The  article  of  the  Code  which  contains  this 
provision,  is  intended  to  protect  the  possessor.  It  cannot  be 
tortured  into  a  provision  authorising  the  creditor  of  the  bor- 
rower or  lessee,  to  sell  the  property  of  the  lender  or  lessor 
for  the  debt  of  the  bailee  of  either. 

The  counsel  avers,  that  as  the  sheriff^  having  seized  the 
cattle,  on  the  execution  of  Prendergast,  would  have  subject- 
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EASTBBir  Dis.  amicable  demand,  without  having  first  called  on  the  defen- 
=====  dant  to  produce  the  demand  in  writing.    The  plaintiff  took 
^*  wr™     several  other  bills  of  exceptions,  to  the  rejection  of  testimony 
Di  PA88AU.    ofiered  by  him. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  after  an 
inefiectual  attempt  to  obtain  a  new  trial,  on  the  grounds  of 
excessive  damages,  and  the  verdict  being  contrary  to  law  and 
evidence,  the  defendant  appealed* 


Preston^  for  appellant. 
Hennen^  for  appellee. 

1.  The  verdict  of  the  jury  is  conclusive  on  the  facts  in 
issue,  and  cannot  be  disturbed. 

2.  The  principles  of  law,  decided  by  the  court,  are  justly 
made. 


Mabtdt,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  sheriff  of  the  parish  of  Jefferson,  firom 
whom  damages  were  claimed,  for  the  seizure  of  some  cattle 
of  the  plaintiff's,  under  a  writ  of  execution  against  Durand, 
demanding  the  dismissal  of  the  suit,  on  the  ground  that  the 
plaintiff,  on  the  execution  by  whose  directions  the  cattle  was 
seized,  had  not  been  made  a  party. 

This  exception  being  overruled,  the  defendant  pleaded 
the  general  issue,  that  the  cattle  were  really  the  property  of 
Durand,  and  in  his  possession;  that  no  opposition  was  made 
to  the  sale,  at  which  the  cattle  were  sold  for  the  fiill  value; 
that  the  plaintiff  sought  to  cover  Durand's  property,  from  the 
efiect  of  the  execution  of  a  creditor  of  the  latter. 

The  plaintiff  had  a  verdict  and  judgment;  and  appealed 
after  an  unsuccessful  effort  to  obtain  another  trial. 

His  counsel  has  contended,  in  this  court,  that  the  Code  of 
Practice^  398,  has  provided  a  particular  course  to  a  person 
whose  property  is  seized,  on  an  execution  against  another; 
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and  all  other  modes  of  relief  are  expressly  repealed;  that  Ea>tb»  Dm. 

IT  .f         jT  '  Jiwiiarjf,  1833. 

this  course  is  to  pray  for  an  injunction,  in  order  to  stop  the  ■ 

sale.  cR^BB 

It  is  true,  all  former  roles  of  practice,  other  than  those    ^*  passau. 
authorised  by  the  new  Code,  are  repealed:  but  the  rules  of  of  p^M  not 
practice  are  the  means  of  instituting  and  defending  actions,  c^eof  Pn^ke, 

^^  we  ropoaled. 

and  the  new  Code  does  not  deprive  by  implication,  any  ir  a  party  before 
individual,  (in  cases  in  which  a  right  to  two  distinct  actions  £ec^^f?n^ 
existed  before  the  Code  of  Practice^)  of  the  exercise  of  either,  to^oditun^ac. 

tioiu,    the  Code 

though  that  statute  may  have  detailed  a  specific  course  in  doe*  not  impair 
the  prosecution  of  the  other.  thougiitdetaiba 

■*■  apecmc  couraeae 

In  a  case  like  the  present,  the  party  whose  property  was  to  one  of  them, 
illegally  taken  and  sold,  had  his  remedy  in  damages  against  leirdiy  aeiae  and 

i^  o  «i»  ^1Q  ^^  execution, 

both  the  sheriff  and  the  plaintiff  in  the  execution,  or  either  tbeDropertyof  a 

tUid  peraon.  tiis 

of  them,  or  might  regain  his  property  by  an  action  against  ^^f  *"  ^ho^ 
the  latter,  in  which  the  sale  of  the  property  and  its  restorsu  JS*^^*^'Jj21f 
tion  might  be  obtained,  as  he  might  re-vendicate  in  the  hands  ^thw^telu  ^ 
of  the  purchaser.     The  Code,  loco  citaioy  has  provided  but  the 
mode  of  obtaining  the  injunction;  but  it  is  clogged  with  the 
necessity  of  giving  security,  which  the  injured  party  may  be 
unable  to  procure.    Can  it  be  said  that  this  provision  dis- 
solves his  right  to  demand  damages  from  the  sheriff,  as  the 
plaintiff  in  the  execution?    The  judge  a  quo  has  correctly 
solved  the  question  by  the  negative. 

The  counsel  has  next  urged  that  the  cattle  were  in  the 
possession  of  Durand,  who  was  exercising  acts  of  ownership 
over  them,  and  the  law  therefore  regarded  him  as  the  owner, 
till  a  better  title  was  shown  and  proven.  Reliance  is  placed, 
as  to  this,  on  the  Civil  Code^  3417.  It  is  true,  possession 
either  in  good  or  bad  faith,  prevents  the  holder  from  being 
dispossessed  till  the  legal  owner  claims  and  establishes  a 
better  right.  The  article  of  the  Code  which  contains  this 
provision,  is  intended  to  protect  the  possessor.  It  cannot  be 
tortured  into  a  provision  authorising  the  creditor  of  the  bor- 
rower or  lessee,  to  sell  the  property  of  the  lender  or  lessor 
for  the  debt  of  the  bailee  of  either. 

The  counsel  avers,  that  as  the  sheriff,  having  seized  the 
cattle,  on  the  execution  of  Prendergast,  would  have  subject- 
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£MTBBir  Du.  ed  himielf  to  an  action,  if  he  had  SBrrendered  the  cattle  to 
■■  the  present  piaintifi,  who  iieUher  proved  nor  produced  any 

cBocua     ^^^^    j£  .^  j^^  g^^  ^g  sheriff  had  a  strong  reason  to  decKne 


v^^**^**  seising  the  aaimals  till  he  had  satisfied  himself  they  were 
the  property  of  Durand.  It  is  in  evidence  that  befi^re  the 
removal,  and  afterwards  belbre  the  sale,  Ihe  defendant  was 
warned  by  the  plaintifi^  who  acquainted  him  with  his  right. 

The  fMntiff 's  counsel  asserts  that  he  has  proven,  as  sf- 
pears  by  the  verdict  of  the  jury,  that  the  cattle  were  his 
property,  and  that  he  leased  a  lot  of  giouiid,  on  which  they 
were  seized,  to  the  wife  of  Durand,  (he  having  some  time 
before  ceded  his  property  to  his  creditors,)  with  the  cattle, 
Duraad  having  before  been  the  lessee  of  the  premises  and 
the  cattle;  that  the  possession  of  that  woman  was  ttiat  of 
the  plaintiff's,  and  the  defendant  is  withoat  an  excuse  ton 
having  violated  that  possession* 

The  <5ounsel  iot  the  defendant,  has  suggested  that  the  jury 
came  to  an  erroneous  conclusion  on  the  examination  of  the 
testimony;  that  it  appears  Durand's  wife  was  to  have  the 
cattle  on  the  same  terms  as  an  anterior  lessee,  i.  €•  was  to 
have  them  at  thnly-five  Miars  a  head,  on  paying  for  any  of 
them,  and  was  to  pay  for  any  of  them  that  might  die  during 
the  lease;  that  tiierefore  she  was  the  owner  of  the  cattle,  the 
contract  being  one  of  foJe  which  is  completed,  as  soon  as 
the  terms  are  agreed  upon  and  before  payment. 

It  has  appeared  to  us,  the  contract  was  one  of  lease,  with 

the  foculty  of  purchagimg  during  the  continnanoe  of  the 

lease,  at  a  given  price;   the  principle  res  perit  domino^  has 

been  invoked  by  the  defendant's  counsel,  to  show  that  the 

had  ceased  to  be  the  owner,  since  the  lives  of  tiie 

had  ceased  to  be  at  his  ri^« 

We  think  the  jury  may  wdl  have  concluded,  that  the 

Ihculty  to  purchase,  might  have  ripened  into  a  sale,  by  tiie 

payment  of  ihe  price;  but  that  till  it  was  thus  exercised,  no 

title  passed  out  of  the  plaintifll 

^jL^bdtee  ta  Dot      ^  jg  f^fxe,  the  owuer  is  the  person  on  whom  the  law  casts 

SSS'iJ^iZ,!  the  loss  of  the  thing  destroyed;  but  the  law  does  not  recog- 
dlmkM  ^  k^  ^ize  as  owner  the  bailee,  who  by  a  clause  of  the  bailment 
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has  undertaken  to  indemnify  the  bailor,  for  the  loes  of  the  EAsntm  Dts. 

•flamtory,  1833. 

thing  bailed,  if  it  perishes  during  the  bailment;  the  borrower  i 

of  a  horse,  often  engages  to  take  such  a  risk  on  himself,  as     '^.'^ 
an  evidence  of  his  intention  to  use  him  well  and  not  to  over   «o»«»*«>^» 

nil  A  k;»v*  demnUy  the  ball- 

nae  mm*  or,  Ibr  tiie  Um  of 

Liastly,  the  damages  are  complained  of  as  excessive,  being  ifitMiriShMdnr' 
much  bejond  both  the  value  given  by  the  appraisers  and  "^ 
the  price  they  sold  for.  The  jury  appear  to  have  taken  for 
their  guide,  the  price  which  the  plaintiff  had  stipulated  and 
his  lessee  had  agreed  to  pay,  on  the  exercise  of  the  iaculfy  of 
purchasing.  This  was  a  point,  of  which  a  jury  is  peculiarly 
the  proper  judge,  and  the  District  Court,  on  the  motion  for 
a  new  trial,  did  not  think  it  just  to  submit  the  case  to  another 
jury.    Neither  do  we. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ' 
judgment  of  the  District  Court  be  affirmed,  with  costs,  in 
both  courts. 


LANCLOS  vs.  ROBERTSON. 

KPr^AL  FROM  THE    COUBT    OF  THE    FOURTH  DISTRICT,  THE    JUDOS  THEllEOf* 

PRESIDI5G. 

When  the  appeal  appears  to  be  finvoloas  and  for  delay,  ten  per  cent,  damages 
wfll  be  given. 

This  suit  has  once  been  before  this  court  on  exceptions  to 
certain  interrogatories  propounded  to  the  plaintiff  by  the 
defendant.  The  cause  was  remwded,  with  directions  to  the 
court  below  to  overrule  the  exceptions.  VideZLtu  Rep.25Q* 

On  the  second  trial,  the  court  considered  the  plaintiff's 
demand  ei^blished,   and  that   the  defendant  had  feiled 

6 


i 
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^f"*",^'  to  prove  the  all^ations  in  his  answer)  and  judgment  was 
rendered  accordingly. 
A  new  trial  waa  refosedf  and  an  appeal  was  taken  by  the 


LAHCLOt 

bourVioh.  defendant 


Herron  and  hes^  for  appellant* 
Labauocj  for  appellee. 

1.  This  case  must  be  governed  by  the  law  previous  to  the 
new  Civil  Code;  the  court  a  quo  erred  in  receiving  parol  evi- 
dence to  prdve  a  disturbance;  the  plaintiff  rehes  on  the 
grounds  set  forth  in  the  bill  of  exceptions,  to  resist  such 
testimony. 

3.  The  sale  took  place  under  the  old  Code,  and  the  de- 
fendant has  not  shown  a^shadow  of  disturbance,  nor  even  the 
danger  of  one. 

3.  This  appeal  is  only  taken  for  delay;  there  is  no  ground 
for  it,  the  law  is  clear.  Old  Civil  Code^  p.  360,  art.  85. 
Martin  7,  O.  S.  p.  223.  7  JV*.  S.  p.  235.  According  to  these 
authorities,  what  necessity  is  theire  to  call  on  this  tribunal  to 
repeat  their  decisions  t 

The  opinion  of  the  court  was  delivered  by  Mathews,  J* 

This  case  was  before  the  appellate  court  during  the  Janu* 
ary  term  of  1832,  and  was  (after  reversal  of  the  judgment 
of  the  District  Court,  which  had  been  previously  rendered,} 
remanded  for  a  new  trial,  in  order  that  certain  interrogato- 
ries which  had  been  propounded  by  the  defendant,  should  be 
answered  by  the  plaintiff.  Before  the  second  trial,  tiiese 
interrogatories  were  answered;  and  on  this  trial,  other  testi- 
mony was  adduced  by  the  defendant,  against  whom  judg- 
ment was  pronounced,  and  he  took  the  present  appeal. 

A  bill  of  exceptions  is  found  in  the  record  to  the  introduc- 
tion of  parol  evidence  offered  on  the  part  of  the  defendant^ 
and  admitted  by  the  court,  to  prove  want  of  title  in  Hie 
plaintiff  to  the  land  sold  to  the  former,  which  was  the  eon- 
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dderatioD  of  the  promissory  note,  on  which  the  present  action  EASTaw  Du. 
18  based.  ■ 

Bat,  as  we  agree  in  opinion  with  (he  judge  a  quo,  on  ihe      "'^^^ 
effect  wUch  onght  to  be  given  to  the  whole  testimony  of  the      ««»«a»- 
cause  as  recetved,  it  is  unnecessary  to  examine  this  part  of 
the  case* 

The  plaintiff's  answers  to  the  interrogatories  do  not  prove 
any  of  the  facts  alleged  in  &e  answer  of  the  defendant,  in 
avoidance  of  his  obligation  to  pay  the  sum  stipulated  in  his 
written  promise;  (at  least  no  material  f^ct  is  established  by 
these  answers,)  neither  does  the  parol  evidence  adduced  on 
the  trial  of  the  cause,  establish  these  facts. 

The  appellee,  in  his  answer  to  the  appeal,  has  prayed  for  J^^J^^^ 
ten  per  centum  damages,  and  the  only  question  in  ttie  case  J^^^'^^'l^ 
is,  whether  this  claim  shall  be  allowed?  JSST"  "^  ^ 

The  appeal  appears  to  be  frivolous,  and  for  delay  only. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  and 
ten  per  centum  on  the  principal  sum  adjudged  to  the  plaintiff 
as  damages. 


HmURT  w.  MORGAN. 

AFPJEAL  FROM    THE    COURT  OF  THB    FOURTH    DISTRICT,    THE    JUDGE  OF  THE 

THIRD   PRESIDING. 

To  fliibjeot  a  proprietor  of  land  for  levee  made  on  it  anderproceedings  of  the 
Parish  Poiicei  its  authority  must  be  strictly  pursued 

No  provision  by  law  exists  respecting  the  manner  in  which  the  curator  ad  hoc 
and  attorney  appointed  by  the  court,  shall  be  paid  for  defending  absentees 
on  attachments. 

This  acticm  was  brought  to  enable  plaintiff  to  seize  and  sell 
the  land  of  the  defendant,  in  order  to  pay  the  expense  of 
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EA»T«mif  ^^.  public  works  on  the  land.    The  execution  of  the  work  had 

II  been  adjudicated  by  the  public  inspector  of  roads  and  leeves 

"^9^^     to  the  plaintiff;   and  Reprocess  verbal  of  the  adjudication 

voMAjr.     bad  been  duly  recorded  in  the  book  of  mortgages,  by  which 

a  nM>rtgage  was  created  on  the  land  for  the  payment  of  the 

price  of  the  work. 

The  plaintiff*  averred  perfonnance  of  the  work  agreeably 
to  the  engagement,  and  prayed  the  land  might  be  seized  and 
sold,  and  his  claim  satisfied  out  of  the  proceeds. 

The  order  of  seizure  and  sale  was  granted,  and  the  defen- 
dant appealed  to  the  District  Court.  He  there  pleaded 
res  jtuUcaUi  to  the  demand.  The  court  decided  that  the 
regulations  of  the  police  jury  had  not  been  duly  promulga- 
ted, and  that  the  inspector  had  not  fully  complied  with  the 
requirements  of  the  regulations.  The  order  granting  the 
seizure  and  sale  was  rescinded,  and  from  this  decision  the 
plaintiff  appealed.' 

Ogden^  for  appellant. 

Cooletf^  for  appellee. 

The  opinion  of  the  court  was  delivered  by  Mathbws,  J. 

This  suit  was  commenced  in  the  Parish  Court  of  Point 
Coupee,  by  an  order  of  seizure  and  sale  obtained  by  Mor* 
gan,  as  undertaker,  to  make  a  levee  in  front  of  a  certain 
tract  of  land  belonging  to  the  defendant,  a  non-resident  of 
the  parish;  the  work  having  been  adjudicated  to  the  former 
in  pursuance  of  police  regulations  of  the  parish  of  Point 
Coupee. 

The  order  was  obtained  under  an  act  of  the  legislature, 
approved  on  the  8th  of  February,  1831 ;  an  appeal  was  taken 
by  the  defendant  from  the  Parish  to  the  District  Court,  where 
the  cause  was  tried  de  novo,  and  judgment  being  rendered 
against  the  original  plaintiff,  he  appealed,  &c. 

The  order  of  seizure  was  opposed  on  the  ground  of  irregu- 
larity in  the  proceedings  by  which  tha  work  was  adjudicated 
t9  the  appellant 
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It  is  clear,  from  the  evidence  of  the  case,  that  the  police  Eastim  ms. 


regalations  were  not  strictly  pursued.    The  adjudication,  in 

the  present  instance,  was  made  under  ordinances  passed  in  ^g^ 

September,  1831,  which  seem  not  to  have  been  properly  pro-      ^oroait. 

mulgated  previoafl  to  the  time  when  the  making  of  the  levee 

on  the  land  of  the  appellee  was  let  to  the  undertaker;  and 

notice,  such  as  is  required  by  the  seventeenth  section  of  these 

ordinances  to  non-residents,  was  not  given  to  the  former* 

The  legal  principles  which  ought  to  govern  the  present  to  sobject  a  pn^. 
case,  do  not  materially  differ  from  those  adopted  in  that  of  kvee  aLie  on  u 

ander     proceed- 

Bouligny  vs.  Dormenon^  et  al^  reported  in  2  JVC  &  p.  455.  In  ««f?  of  the  pmh 
that  case,  we  held  it  to  be  necessary,  in  order  to  subject  J|jr^  °^^m»t 
proprietors  of  land  whereon  levees  are  required  to  be  made, 
to  the  payment  of  expenses  incurred  under  proceedings  of  the 
parish  police;  that  strict  compliance  with  all  regulations  which 
permit  an  interference  on  the  part  of  the  parochial  authori- 
ties in  relation  to  the  private  property  of  individuals,  should  be 
shown.  And  there  exists  (perhaps)  stronger  reasons  for  ap- 
plying the  same  principles  to  the  case  now  under  considera- 
tion, when  we  take  into  view  the  summary  remedy  allowed 
by  the  act  of  183L 

The  only  question  of  any  difficulty  which  is  presented  by  ^^  pSS'^iS^ 
the  cause,  relates  to  an  allowance  made  to  the  attorney  ap-  SeT^iuch^ 


curator    ad    koe 


memtB. 


pointed  to  represent  the  absentee.     He  claimed  three  bun-  and  attorney  ap- 
dred dollars;  and  the   judfi^e  of  the  District  Court  granted  to  oourtihaubeiwid 

•^       °  ^  for  defending  ab- 

him  two  hundred,  and  taxed  this  amount  as  costs  against  the  ^^^*^*'^' 
plaintiffi  The  decisions  of  this  court,  in  cases  somewhat  simi- 
lar, appear  to  be  against  the  pretensions  of  the  advocate  in 
the  present  instance.  Those  decisions  were  made  in  refe- 
rence to  curators  ad  hoc  and  attorneys  appointed  to  represent 
and  defend  absentees  in  cases  of  attadmient.  In  such  cases 
the  law  makes  no  provision  respecting  the  manner  in  which 
the  curator  or  attorney  shall  be  paid  for  his  services.  See 
art.  57  of  the  L.  C.  and  articles  964,  and  260  of  the  C.  P. 
Also  the  case  of  Pontalba  vs.  Pontalhoj  2  L.  IL  p.  466.  But 
the  act  of  the  legislature,  in  pursuance  of  which  the  advocate 
was  appointed  in  the  present  case,  provides,  expressly,  the 
the  mode  in  which  he  shall  obtain  compensation*    The  fifth 
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EASTBka  Dis.  section  of  the  law  which  entitles  the  undertaker  to  an  order 

Jtmuur^f^  1839. 

—  of  seizure  and  sale,  makes  it  the  duty  of  the  judge,  in  cases 

""'^  w."  ^  ^^  non-residency,  **  to  name  an  attorney  for  the  non-resident, 

TusvxR  BT  AL.  upoD  whom  service  shall  be  made  as  provided  for  in  executory 

proceedings  by  ilie  Code  of  Practice;  and  said  attorney  shall 

be  entitled  to  such  compensation  as  said  judge  may  think 

proper,  to  be  taxed  as  part  of  the  costs. 

The  general  rule  with  regard  to  costs,  requires  that  they 
should  be  borne  by  the  party  cast  in  a  suit,  and  they  are  so 
taxed  in  ordinary  cases.  It  is  true,  that  the  amount  to  be 
levied  in  most  instances,  is  expressly  specified  by  law;  and  it 
would  probably  be  well  that  such  specification  should  be 
made  in  all  cases,  according  to  the  maxim  which  considers 
laws  the  best  which  leave  least  to  the  discretion  of  judges. 
.  The  law,  however,  under  which  the  advocate  claims  compen- 
sation  in  the  present  case,  seems  to  leave  the  amount  to  be 
allowed  as  costs,  entirely  to  the  discretion  of  the  judge;  but 
this  circumstance  does  not,  in  our  opinion,  take  the  matter 
out  of  the  general  rules  by  creating  an  exception ;  and  as  the 
plaintiff  has  entirely  felled  in  his  action,  all  (be  costs  of  pro- 
ceedings were  properly  imposed  on  him.  The  sum  tared 
we  do  not  consider  unreasonable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


NEWTON  ET  AL  vs.  TURNER  ET  AL. 

APPBAL  FBOM  THE  CX>URT  OP    THX    FOURTH    DISTRICT,    THX  JWQt    OP  TJiE 

THIRD   PRRSIDIlia. 

The  defendant  sued  as  the  maker  of  a  promissory  note,  cannot  inquire 
whether  the  plaintiff;  who  has  the  legal  title,  is  the  owner,  or  his  agent. 

Butsneh  defendant  can  make  such  inquiry  when  he  has  substantial  grounds 
of  d^Dce  against  the  payee,  and  an  attempt  is  made  by  fictitious  assignment 
to  deprive  him  of  them. 
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This  action  was  brought  by  the  endorsers  of  a  promissory  ^^""i^* 
note  against  the  drawers.     The  defendants  deny  that  the  in-  '  i 

plaintifis  are  the  owners  of  the  note^  and  allege  indebted*         ^. 
ness  on  the  part  of  the  real  owner  to  the  defendants.  ttoitbr  »t  al. 

Interrogatories  were  propoonded  to  the  defendants^  which, 
if  affirmatively  answered,  would  establish  the  allegations  of 
the  answer.  The  plaintifis  excepted  to  those  interrogator 
ries  as  immaterial^  and  upon  several  other  grounds.  The 
court  sustained  the  objection  on  the  first  ground. 

The  cause  was  tried  and  judgment  was  given  for  the  plain- 
tiffi^  from  which,  after  amotion  for  a  new  trial  had  been  over- 
ruled, the  defendants  appealed. 

Labame^  for  appellants. 

1.  The  exceptions  to  the  interrogatories  propounded  by 
defendants  to  plaintifiEs,  were  wrongfully  sustained. 

2.  The  defendants,  under  the  pleadings,  had  an  undoubted 
right  to  the  answers  of  the  plaintiffi.  8  JV.  S»p.  558.  2  Leu 
Rtp*  p»  263. 

3.  The  endorsement  and  protest  could  not  exclude  proof 
that  Campbell  was  still  the  owner  of  the  note. 

4.  The  affidavit  made  by  Turner,  annexed  to  the  inter- 
rogatories, was  sufficient  in  law. 

Burke  and  Dams^  for  appellees. 

1.  The  exception  to  the  interrogatories  was  properly  sus- 
tained.   9  MarHn'sRep.  344.    3  JV.  S.  164,  291,  392. 

2.  The  note  was  endorsed  before  maturity,  and  the  en- 
dorsement duly  notified  to  the  drawers. 

3.  The  claims  set  up  in  the  answers  of  defendants,  was  on 
the  face  of  it  subsequent  to  the  endorsement  and  protest. 
jRec.  p.  3.    Ihid^  p.  4. 

4.  The  appeal  is  taken  for  delay.     Code  Practice^  art.  907. 

PoitTE&,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffi,  endorsers  of  a  promissory  note  executed  by 
the  defendants,  sue  them  to  recover  the  amount  thereof^  with 
interest  and  costs  of  protest. 
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EASTBWf  Di8.      The  answer  denies  that  the  plaintifis  are  the  owners  of  the 

Jammarf,  1833.  *^ 

======  note;  and  avers,  that  it  is  still  the  property  of  Campbell,  the 

v$,         pajee.    Compensation  is  also  pleaded  in  a  note  of  Camp- 
TURirsRKTAL.  |,^ipg^  quA  bh  account  due  by  him  to  the  defendants. 

Interrogatories  were  annexed  to  the  answer,  calling  on  the 
plaintifis  to  swear  whether  they  were  the  true  and  bona  Jide 
owners  of  the  note;  at  what  time  it  was  transferred  to  them; 
£md  whether  Campbell,  the  payee,  was  not  still  the  true 
proprietor  of  the  instrument  sued  on. 

These  interrogatories  were  excepted  to;  because  they  were 
not  pertinent;  because  the  note  sued  on  has  the  endorse- 
ment of  the  payee,  which  gives  the  plaintiffi  a  complete  right 
of  action;  because  the  answer  contains  no  allegation  that  the 
note  was  endorsed  after  maturity;  because  the  note  was  pro- 
tested for  non-payment  before  the  debts  now  pleaded  in 
compensation  had  been  due,  and  even  before  one  of  them 
had  been  contracted;  because  the  defendants  have  notsub- 
joined  the  proper  affidavit  to  their  interrogatories;  and, 
finally,  because  neither  the  execution  of  the  note,  nor  its 
nullity f  (we  presume,  its  validity^  was  meant,)  is  called  in 
question. 

The  court  sustained  these  exceptions,  on  the  ground  of  the 
immateriality  of  the  interrogatories,  and  judgment  being 
given  against  the  defendants,  they  appealed. 
TiM  defendant      '^^  doctriuo  Contended  for  by  the  plaintifis,  which  has 
J5^"{!;j5lS^  been  s€Lnctioned  by  several  decisions  of  this  court,  we  believe 
q^yrii^uis  correct.    The  maker  of  the  note,  when  sued,  has  not  the 
Si«  legili  utTe,  is  right  to  inquire  whether  the  plaintifi*,  in  whom  the  legal  title 
•ffMit.     '         to  the  instrument  is  vested,  be  the  agent  or  the  owner  of  it* 
Because,  whether  he  be  the  one  or  the  other,  is  immaterial 
to  the  defendant,  for  a  judgment  in  favor  of  the  party,  who 
ex  facie  has  the  title  to  the  note,  will  protect  him  against  a 
demand  against  any  other  person.    But,  this  rule  has  its  ex- 
ceptions, as  we  stated  in  the  case  of  Banks  vs.  Eastin,  and 
one  of  these  is  where  the  defendant  has  substantial  grounds 
of  defence  against  the  payee,  of  which  he  apprehends  an 
attempt  is  made  to  deprive  him  by  a  fictitious  assignment. 
In  this  case,  the  answer  sets  up  what  would  be  a  good  de- 
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fence  against  the  payee,  and  it  charges  the  assignment  to  be  5i21**"iS?' 
false  and  fraudulent.     It,  therefore,  comes  clearly  within  = 

the  exception  just  stated,  unless  a  distinction  taken  by  the  ^'^'^^^  '^ 
counsel  for  plaintiffi,  should  be  found  correct.      3  JV.  S.  tumm  bt  al. 
291,  392. 

It  is  contended,  that  as  the  debts  now  pleaded  in  compen- 
sation were  not  acquired  until  after  the  endorsement  of  the 
note,  the  assignment  could  not  have  been  made  to  depriVe 
the  defendants  of  any  just  defence,  to  the  instrument  sued 
on;  and,  consequently,  they  have  no  right  to  put  the  inter- 
rogatories. The  position  assumes  that  the  authority  of  the 
defendants  to  go  into  the  inquiry,  as  to  the  real  ownership 
of  the  note,  depends  on  their  haying  a  defence  against  the  dant  can  make 
payee,  at  the  time  of  the  transfer,  and  that  this  transfer  was  wImd  Im  hu  mb- 

Btantial    groondi 

made  to  deprive  them  of  the  defence.    We  are  not  aware  of  defence  a^aiiirt 

the  ptyee,  and  «B 

of  any  authority,  or  sound  reason,  on  which  the  right  can  be  J**^  .*■  "^* 
so  limited.    As  strong  an  inducement  for  such  fictitious  trans-  S^ltooftholi 
fers,  may  exist  in  the  apprehension  the  debtor  will  acquire  EJJJJ**  **'  ^ 
obligations  of  the  pleuntifis,  as  he  will  set  off  those  already 
acquired.       The  fictitious   assignment  cannot  deprive  the 
defendants  of  rights  which  they  would  have  had,  had  that 
assignment  not  been  made;    if  the  plaintiffs  are  but  the 
agents  of  the  payee,  the  case  must  be  open  to  every  de- 
fence against  them,  it  would  be  against  bin). 

The  defect  in  the  affidavit,  which  is  alleged  in  the  bill  of 
exceptions,  was  not  relied  on  ip  argument;  and  on  looking 
into  the  record,  it  does  not  appear  to  us  tenable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed; and  it  is  further  ordered  and  decreed,  that  the  cause 
be  remanded  to  the  district  judge,  with  directions  to  him  to 
overrule  the  exception  filed  to  the  defendants'  interrogatories; 
and  it  is  further  ordered,  the  appellees  pay  the  costs  of  this 
appeal. 


i 
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£A8TSiur  Dis. 

Jtmnanft  1B33. 
HXBERT 

Jolt  bt  al. 


HEBERT  tw.  JOLY  ET  AL. 

▲PPBAL  FROM    THE  COURT  OF    THE    FOURTH    DISTRICT,  THE    JUDGE  OF  THE 

THIRD  PRSSIDniO. 

On  a  motion  to  dissolve  an  injunction  on  the  face  of  the  papers,  ail  tte  facts 
stated  are  not  admitted  as  true,  unless  the  motion  be  made  on  the  ground  of 
a  want  of  sufficient  matter  alleged  in  the  petition  to  authorise  the  issung  of 
the  writ. 

An  affidavit  for  an  injunction  most  be  direct,  positive  and  unconditional. 

This  action  is  brought  to  obtain  a  perpetual  injunction 
upon  the  proceedings  on  a  judgment  rendered  against  the 
plaintifil  Jolj,  a  defendant  in  this  suit,  and  the  plaintiff  in 
the  former  one,  had,  in  1827,  purchased  a  slave  at  a  public 
sale  of  the  estate  of  his  deceased  wife,  and  in  a  few  dajs 
afterwards  he  subrogated  the  plaintiff  to  all  the  rights  and 
interest  he  had  acquired  by  the  purchase.  By  the  said  act 
of  subrogation,  the  plaintiff  assumed  the  obligations  of  Jolj, 
in  regard  to  the  payment  of  the  slave,  who  was  mortgaged 
for  that  purpose. 

Joly  afterwards  sued  and  obtained  judgment  against  plain- 
tiff for  the  price  of  the  slave.  Plaintiff  alleges,  that  when 
the  former  suit  was  brought,  he  was,  under  error  of  fact, 
induced  by  Joly;  that  the  legal  representatives  of  Joly's 
deceased  wife  now  claim  of  the  plaintiff  the  price  of  the 
slave. 

The  defendants  filed  a  plea  of  res  judicata^  and  moved 
to  dismiss  on  the  face  of  the  papers.  The  court  sustained 
the  plea,  dissolved  the  injunction,  and  awarded  fifty  dollars 
damages  against  the^'plaintiff  and  his  surety,  jointly. 

After  an  ineffectual  motion  for  a  new  trial,  the  plaintiff 
appealed. 

Liahav;Dt^  for  appellants. 

1.  Utsin  Joly,  defendant,  failed  to  make  out  his  plea  of 
res  judicata^  and  the  court  wrongfiiUy  sustained  it. 


JOLT  KT  AL. 
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%  Th6  plaintiff,  Hebert,  shows  fraud  on  the  part  of  Joly,  ^^J^^  ^^ 
defendant.     C.  C.  art.  1841,  nos.  5,  fi,  7;  and  that  it  is  but  = 

HKBERT 

cdnce  the  judgment  that  his  error  and  the  fraud  were  dis*         vs, 
covered  and  made  known  to  him  bj  the  true  representatives. 

3.  The  plaintiff  shows  a  good  reason  to  fear  a  disturbance, 
the  negro  being  mortgaged.  C.  C  arU  2535.  The  false 
representations  of  defendant  prevented  him  from  making  the 
defence  before,  in  inducing  him  to  believe  Joly  duly  autho- 
rised to  receive  and  discbarge  on  all  parts« 

4.  The  surety  on  the  injunction  bond  was  wrongfully 
condemned  to  cost. 

Burk  and  Davisj  for  appellees. 

The  injunction  must  be  dissolved — ^because 

1.  The  proceedings  in  injunction  are  informal.  CodePra<y 
iice^  art,  304.  Jet  of  March  25,  1828,  sec.  3  and  18.  Code 
Practice,  arts.  574 — 5.  3  La.  Rep.  Code  Practice,  art.  739, 
746  to  750,  593.     La.  Code,  art.  3522,  no.  9. 

2.  The  law  does  not  authorise  the  judgment  debtor  to 
enjoin  in  this  case.  Act  of  March  25,  1828,  eec^  2  and  9. 
Code  Practice,  art.  298,  no.  7,  art.  300,  art.  301. 

3.  Judgment  of  Ursin  Joly  has  the  force  and  effect  of  the 
thing  adjudged.     Code  Pr.  art.  593.     La.  Code,  art.  2066. 

4.  Twenty  per  centum  interest  as  damages  should  be 
allowed.     Code  Practice,  art.  592.    jict  of  March,  1831,  sec.  3. 

5.  Ten  per  centum  damages  for  frivolous  appeal.  Code 
Practice,  art.  907. 

Porter,  J.  delivered  the  opinion  of  the  court 

This  case  commenced  by  an  application  for  an  injunction. 
The  plaintiff  states  that  he  bought  from  the  defendant,  Joly, 
a  slave  which  the  latter  had  acquired  by  adjudication,  at  the 
sale  of  the  estate  of  one  Celeste  Cullue,  and  by  his  contract, 
i^eed  to  take  the  place  of  his  vendor,  and  make  payment 
to  the  person  or  persons  legally  entitled  to  receive  it. 
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*^'*".2?'     The  petition  proceeds  to  state  various  circamstanceB,  oo 
=  which  the  injanction  is  demanded,  and  concludes  with  a 
"*""      prayer  for  it.     At  the  bottom  is  found  the  following  affidavit* 
JOLT  «T  AL.    M]gi4t)ert  Hebert,  being  duly  sworn,  deposes  and  says,  that 
the  facts  and  allegations  contained  in  the  above  petition, 
which  render  an  injunction  necessary,  are  true  and  correct*" 
A  motion  was  made  in  the  court  below,  to  dissolve  the 
injunction,  on  a  plea  of  res  judicata^  and  from  matters  ap- 
pearing on  the  face  of  the  papers*    The  court  sustained  it, 
and  the  petitioner  appealed. 
di2SA"^°"£      It  has  been  objected,  that  on  a  motion  to  dissolve  on  the 
£S!r«rSM^paim  f^^6  o^  ^6  papers,  all  the  facts  are  admitted  as  true.     We 
ZSd^^  tdl  think  not.    Such  certainly  would  be  the  case,  if  the  rule  had 
iMtiie'i^n'b!^  been  taken  to  show  cause,  for  want  of  sufficient  matter  being 
groandor  amuit  alleged  in  the  petition  to  authorise  the  writ.     But  the  case 

of  rafflcinpt  nut- 

t«r  diegBd  in  the  boforo  US  was  tried  on  a  motion  to  dissolve  from  matters  ap- 

jpeCition  to  antho-  ' 

3j*Jj|~^<*'pearing  on  the  face  of  the  papers.  Whatever,  therefore,  ap- 
peared on  the  face  of  the  papers,  which  showed  the  injunction 
should  be  dissolved,  was  a  proper  matter  of  inquiry.  Whe- 
ther the  petitioner  might  not  have  objected  to  going  into  the 
investigation,  unless  the  defendant  set  out  specially,  his  pai^ 
ticular  exceptions,  need  not  be  inquired  into,  for  no  objection 
was  made  by  him  on  this  ground,  in  the  court  below. 
Aaafldsvitibru  The  affidavit  is  not  such  as  the  law  requires.  The  oath 
^^jj^ijjjWTj  should  be  direct,  positive  and  unconditional.  If  in  the  pre- 
sent case,  the  facts  did  not  render  the  injuction  necessary, 
none  were  sworn  to.  If  the  law  did  render  it  necessary,  on 
the  allegations  in  the  petition,  still  it  is  an  affidavit,  condi- 
tional, on  the  law  being  so.  Independent  of  the  complete 
exemption  from  punishment,  which  would  attend  false  swear- 
ing, if  the  petition  did  not  disclose  matters  to  authorise  the 
writ,  there  would  he,  in  all  indictments  for  purjury,  on  such 
an  oath,  a  preliminary  inquiry,  whether  the  allegations 
authorised  an  injunction;  and  in  which  inquiry  the  party 
accused  would  have  the  benefit  of  all  doubt,  which  might 
exist  in  the  matter.  The  law  in  our  judgment,  did  not  con- 
template extending  any  such  latitude,  or  embarrassing  any 
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inqtiirj  which  should  turn  on  the  truth  of  facts*  into  mixed  Eastemt  Dm. 

.  JumMy^  1833. 

questions  of  fact  and  law.  ssr==a=as 

The  plaintiff  most  probahly  was  induced  to  give  his  affi-  "™* 
davit  this  form,  from  the  provisions  contained  in  the  904th  «^oi:. 
article  of  the  Code  of  Practice^  which  requires  the  party  ap- 
plying for  an  injunction,  to  statCj  under  oathj  the  facts,  which 
according  to  his  belief  render  the  writ  necessary.  This  we 
think  evidently  means,  that  the  facts  must  be  sworn  to  posi- 
tively, and  that  the  facts  so  attested  to,  must  be  those,  which 
in  the  belief  of  the  affiant,  authorise  the  injunction,  but  this 
is  widely  different  from  an  averment,  that  all  the  facts  which 
render  the  Torit  necessary^  are  true. 

Error  is  alleged  in  that  part  of  the  judgment  below,  which 
condemns  the  surety  to  pay  costs.  The  surety  has  not  ap- 
pealed, and  is  not  before  this  court:  then  again,  the  act  of 
1831,  declares  that  the  surety  shall  be  considered  as  a  party 
plaintiff  in  the  suit,    j^ct  of  1831,;?.  102. 

Damages  are  asked  for  the  appellee,  on  the  ground  of  the 
appeal  being  frivolous.  We  do  not  think  the  case  one  in 
which  this  penalty  should  be  inflicted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


MYERS  vs.  SLACK. 

APFKAL  FROM   THE  COURT  OF    THE  FOURTH   DISTRICT,    TBS  JUDGE   THEREOF 

PRESIDING. 

Although  three  juries  have  returned  similar  verdicts,  if  the  Supreme  Court 
cannot  agree  with  them  on  the  facts,  the  cause  will  be  remanded. 

The  plaintiff  seeks  to  recover  one  thousand  dollars  for  his 
slave,  who  was  drowned  while  hired  by  the  defendant     The 
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E«wuK  Dn.  plaintiff  alleges  the  slave  was  hired  on  an  agreement, 
.  between  the  parties,  that  he  should  be  engaged  at  the  whip 

^^^y  saw.  During  the  time  he  was  in  the  defendant's  service, 
sLAdx.  under  this  contract,  the  slave  was  drowned.  He  was  des- 
patched bj  the  defendant  in  a  skiff,  with  a  white  man,  to 
the  Bayou  Plaquemine,  and  while  on  his  return,  some 
accident  occasioned  his  death. 

The  defendant  denied  the  plaintiff's  right  of  action,  and 
the  allegations  and  facts  of  the  petition. 

On  the  trial,  the  defendant  excepted  to  a  decision  of  the 
court,  rejecting  proof  offered  by  him,  that  the  slave  had, 
while  on  his  errand  to  the  Bayou  Plaquemine,  obeyed  a 
command  of  the  plaintiff 

The  jury  returned  a  verdict  for  the  plaintiff,  for  the  sum  of 
seven  hundred  dollars. 

The  defendant  moved  for  a  new  trial,  on  the  following 
grounds :  1.  The  court  erred  in  rejecting  the  testimony 
offered  by  defendant.  3.  The  verdict  is  manifestly  contrary 
to  law  and  evidence.  The  motion  was  sustained  and  a  new 
trial  was  granted. 

The  defendant  next  amended  his  answer,  by  averring  facts 
tantamount  to  the  plaintiff's  consent  and  approval  of  his  con- 
duct, in  sending  the  slave  on  the  errand.  A  second  jury  was 
empannelled,  but,  after  hearing  the  evidence,  could  not 
agree  on  a  verdict. 

A  third  jury,  to  whom  the  cause  was  submitted,  were  unable 
to  agree. 

On  the  fourth  trial,  a  verdict  was  returned  in  &vor  of  the 
plaintiff,  for  seven  hundred  and  fifty  dollars. 

A  new  trial  was  granted,  and  of  the  fifth  jury,  empannelled 
to  try  the  cause,  eleven  agreed,  and  by  consent  of  the  par- 
ties, a  verdict  was  accordingly  entered  in  favor  of  the 
plaintiff,  for  six  hundred  dollars. 

A  motion  by  defendant  for  a  new  trial,  on  the  ground  tliat 
the  verdict  was  contrary  to  law  and  evidence,  was  overruled. 
The  defendant  appealed. 

Labauve^  for  appellant 
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L  It  was  a  special  stipulation  on  (he  part  of  the  plaintiff,  EAsreiRir  lh«. 
that  the  negro  Joe  should  come  from  time  to  time,  to  the  ^ 
river.  ""*« 

3.  It  is  shown  that  he  must  come  by  water,  and  that      >i^«^* 
Myers  requested  Ross  to  let  him  come  out  with  him  when 
he  would. 

3.  Myers  ratified  and  consented  to  the  trip,  gave  himself 
a  dangerous  commission  to  Joe,  thereby  converting  partly 
the  services  of  Joe,  to  his  benefit. 

4.  Ross,  in  that  trip,  was  as  much  the  agent  of  Myers  as 
of  Slack. 

5.  It  is  not  shown  that  Joe  was  drowned  in  consequence 
of  the  trip;  the  boat  was  made  £aist  at  shore. 

6.  Myers  gave  to  Joe  the  means  of  his  death,  and  no  one 
but  him  ought  to  suffer. 

7.  There  is  on  the  part  of  Slack,  no  fault,  no  negligence; 
what  he  did  was  according  to  the  contract,  as  well  as  wiA 
the  consent  of  Myers.  Slack  acted  as  a  good  father  of  family, 

8.  The  jury  did  not  decide  the  case  on  mere  points  of 
&ct8,  the  liability  of  Slack  is  entirely  based  on  a  pcmit  of 
iaw,  to  wit :  Is  Slack  responsible  for  the  loss  of  Joe? 

9.  The  verdict  is  clearly  contrary  to  law  and  evidence. 

Burkj  for  appellee. 

PofRTm,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  firom  the  defendant,  the 
value  of  a  dave,  hired  by  the  plaintiff  to  the  defendant. 
The  petition  charges,  that  the  negro  was  used  for  other  pur* 
poses  than  those  contemplated  by  the  contract,  and  that  in 
consequence  thereof  he  was  lost. 

The  answer  puts  at  issue,  the  allegations  in  the  petition, 
and  also  avers,  that  the  consent  of  the  plaintiff  was  given  to 
Ae  employment  of  the  slave,  in  the  business  which  is  now 
charged  as  a  deviation  firom  the  contract. 

The  case  appears  to  have  been  tried  five  times  by  a  jury. 
There  have  been  three  TordictB  (&r  the  plaintiff,  and  twice 


KTXRS 

9$. 

SLACK. 
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^m!!!i^,i^  ^^  verdict  was  given,  in  consequence  of  the  jurore  not  being 
■  able  to  agree. 

M.  The  judges  who  granted  the  new  trials,  on  the  ground  of 

their  being  contrary  to  law  and  evidence,  of  course  differed 
with  the  juries.  The  judge  who  sat  last  on  the  case,  declar- 
ed he  was  not  satisiSed  with  the  verdict,  but  that  after  such 
repeated  expressions  of  the  opinions  of  several  juries,  he  did 
not  feel  authorised  to  set  aside  the  last  verdict.  Judgment 
was  accordingly  given  for  the  plaintiiff,  and  the  defendant 
appealed. 

There  is  not  much  contradiction  in  the  evidence.     It 
appears  pretty  clearly,  that  the  slave  was  hired  as  a  sawyer, 
and  that  there  was  no  express  understanding  he  was  not  to 
be  employed  at  other  work.     The  parties  stipulated,  that 
once  every  two  weeks,  the  slave  should  have  permission  to 
come  from  the  defendant's  plantation,  to  Plaquemine,  to  visit 
his  wife.     The  nature  of  the  country  prevented  this  visit 
being  made  any  other  way  than  by  water.    A  week  previous 
to  the  time  at  which  the  slave  should  have  made  this  visit, 
the  defendant  had  occasion  to  bring  some  articles  from  Pla- 
quemine,  and  he  sent  the  slave  in  a  skiff,  accompanied  by  a 
white  man,  to  bring  them.     The  plaintiff  lived  on  the  Bayou, 
and  the  skiff  necessarily  passed  before  his  door.    It  stopped 
there  on  the  way  up,  and  the  plaintiff  undewtandmg  where 
and  on  what  errand  the  slave  was  sent,  gave  him  directions 
to  procure  a  jug  of  whiskey,  and  leave  it  at  home  as  he 
returned.    The  whiskey  was  obtained  according  to  the  mas- 
tert  directions.    On  descending  the  Bayou  Plaquemine,  the 
white  man,  already  mentioned,  and  the  slave  stopped  at  the 
house  of  one  Placide.    The  former  went  and  slept  in  the 
house  all  night.    He  swears  he  endeavored  to  induce  the  slave 
to  leave  the  skiff,  but  he  could  not  persuade  him  to  do  so. 
In  the  morning  the  negro  was  missing,  and  a  few  days 
after,  his  body  was  found  in  the  bayou. 

There  are  several  other  circumstances  proved,  not  neces- 
sary  to  be  noticed,  and  several  sworn  to,  which  are  either 
contradicted  by  other  witnesses,  or  rendered  doubtful  from 
cnrcumstances  which  need  not  be  stated  at  length. 
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We  hare  examined  this  case  with  anxietV)  to  find  in  it  Eabtbbh  Dm. 
facts,  i??hich  would  authorise  us  to  agree  with  the  verdict,  and  -=^        ] 

affirm  the  judgment  below.    We  have  been  unable  to  disco-         «,.  ! 

ver  any  thing,  which  penmts  us  to  do  so.    If  the  verdicts  of     "oo"«^- 
the  juries  be  correct,  it  must  be  on  matters  of  which  thej  had  juries  hive  re- 
a  knowledge,  and  which  do  not  appear  on  record*     On  such  rerdictB,  ir  tiie        \ 

Supreme     Court 

knowledere  we  cannot  act.    We  think  the  best  course  to  cumotasreewith        i 

°  them  on  the  ikcti, 

pursue  with  the  case,  is  to  remand  it  for  a  new  trial.  *>»•  <«Me  win  be 

T-  '  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed,  and 
it  is  further  ordered  and  decreed,  that  this  cause  be  remanded 
for  anew  trial,  the  appellee  paying  costs  of  this  appeal. 


DONAVAN  tw.  MOONEY. 

APPE4L  mOX  THE   CO€RT  OF   THE  FiBflT  DISTRICT. 

On  the  recision  of  a  sale,  the  vendor  becomes  entitled  to  interest  from  the 
time  he  delivers  or  tenders  to  the  vendor  the  property. 

This  is  a  redhibitory  action  to  rescind  the  sale  of  a  slave, 
and  recover  the  price  paid.  The  slave  was  purchased  by 
public  act,  and  warranted  by  the  defendant  against  all  the 
vices  and  maladies  prescribed  by  law.  Plaintiff  alleges  the 
slave  was  at  the  time  of  the  sale,  so  diseased  as  to  be  unable 
to  labor,  and  that  the  slave  was  a  thief.  Damages  for  ex- 
penses, incurred  on  account  of  the  slave,  were  claimed  by 
the  plaintiK 

The  general  denial  was  pleaded,  and  the  court,  after 
hearing  evidence,  rendered  a  judgment  in  Tavor  of  the  plain- 

8 
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^sTBitir^^g.  fiff^  for  ttie  price,  with  interest  from  die  day  of  judicial 
«====  demand,  until  paid*    The  defendant  aj^ealed. 

95. 

MooiriT.  Preston^  for  appellant. 

Mxony  for  appellee* 

Martin,  J.  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action,  on  the  ground  of  the  slaye 
sold,  being  addicted  to  running  away  before  ihe  sale.  The 
general  issue  was  pleaded. 

The  District  Court  gare  judgment  for  the  plsdntifi^  for  Ihe 
price  paid  for  the  slave,  and  three  dollars  paid  for  taking  it, 
with  interest  from  the  judicial  demand. 

The  plaintiff's  claim  appears  to  us  to  have  been  fully  esta- 
blished, but  the  defendant's   counsel  has  contended,   that 
interest  was  improperly  allowed, 
rfon^a^tde^lhe      ^^^  interest  been  allowed  before  the  suit  was  brought,  we 
l^M  ^'Sm-  should  have  thought  the  plaintiff,  having  had  some  service 
hedeumorten-  from  the  slavc,  could  uot  claim  any  thing  from  the  absence 
iiM  property.       of  his  moucy,  but  on  the  recision  of  the  sale,  the  parties  must 
be  placed  in  the  situation  in  which  they  were  before  it,  and 
this  cannot  well  be,  unless  the  vendee  receives  back  the  price 
at  once,  or  with  interest  till  paid,  and  to  this  he  becomes  en- 
titled, when  he  delivers  or  tenders  the  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  affirmed  mOi  costs. 
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Eabvewi  Dif« 

JoMMry,  1833. 


MONTRETILLE  ET  AL.  w.  ROBERTSON. 


APFXAti  nU)M  THX    COURT  OF    THX   FOURTH   DISTRICT,    THR  JUDQS  OF  TRR 

THIRD  PRRSIDIHO. 


lfOJrTBRYIU.R 

XTAL. 

V9, 

RORIRTBOy*. 


Where  the  matter  is  properly  cognisable  by  a  jury,  altbougfa  the  evidence  be 
dottbtfol,  their  ver^ct  will  not  be  distorbed. 


The  plaintiffi  claim  eight  hundred  and  fortj-foar  dollars 
and  fifty  cents,  for  labor  done  for  the  defendant,  in  pursuance 
of  a  written  contract  between  the  parties*  The  plaintiffii 
also-^claim  the  said  sum  on  a  quaafUum  meruit^  and  also  claim 
a  privilege  on  the  sugar  house  of  the  plaintiff,  for  the  sum 
due. 

A  judgment  bj  default  was  taken,  which  was  set  aside, 
and  exceptions  filed  to  the  want  of  residence,  to  a  misnomer 
of  the  parties  in  the  petition.  The  exceptions  were  sus- 
tained and  the  petition  was  amended. 

The  defendant  pleaded  the  general  denial,  non-fulfilment 
of  the  contract  by  plaintiifi,  and  payment. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiffs,  and  the  defendant  made  an  unsuccessful  motion 
to  obtain  a  new  trial,  and  appealed. 

Burk  and  Daois,  for  appellants. 

L  There  is  a  contract,  and  it  has  not  been  complied  with. 
La.  Code,  arts.  1831,  1883. 

2.  The  plaintiffs'  demand,  is  wholly  unsupported  by  proof. 
Code  of  Practice,  art.  442,  et  seg.  art.  458. 

3.  The  amount  of  the  injury  found,  exceeds  the  amount  of 
die  plaintiffs'  claim.     La.  Code,  art.  1924, 6  Toullierj  M.  338. 

4.  The  payment  admitted,  of  record,  is  a  full  compensation 
ibr  any  woric  done  by  plaintiffs. 
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R&8TXBH  Di8.      5.  The  damage  occasioned  by  the  plaintiffi  neglect  and 

=  unskillfulness,  must  be  deducted  from  the  price  of  anj  work 

ET  AL.       *"®y  ™^y  hscve  proved. 
vs. 
ROBERTsoir.       Ldbauoe^  for  appellee. 

1.  The  verdict  of  the  jury  is  strongly  supported  by  the 
evidence,  they  gave  justice  to  the  parties  after  hearing  the 
testimony  from  the  lips  of  the  witnesses,  they  decided  entire- 
ly on  matters  of  fact,  and  this  court  cannot  interfere  with 
such  a  verdict. 

3.  The  judge  a  quo  who  assisted  the  jury,  and  who  heard 
the  witnesses,  was  satisfied  with  the  verdict,  and  refused  to 
grant  a  new  trial. 

3.  There  is  no  reasonable  ground  for  the  appeal,  which 
was  taken  merely  for  delay,  and  to  retard  the  payment  of  a 
just  debt  for  labor,  due  for  two  years  without  interest,  and 
which  carries  none  yet.  This  is  a  very  case  for  ten  per  cent, 
damages. 

Mathews,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  qiumium  meruit  for  work  and  labor 
performed  by  the  plaintiffs,  as  carpenters  for  the  defendant. 
He  pleaded  in  his  answer,  payment  and  defects  in  the  work. 
The  cause  was  submitted  to  a  jury,  who  on  the  testimony  ad- 
duced, found  a  verdict  in  favor  of  the  plaintiffs,  for  six  hun- 
dred and  six  dollars  and  forty-five  cents,  subject  to  a  reduc- 
tion on  account  of  payments,  and  on  this  verdict  a  judgment 
was  rendered  for  four  hundred  and  seventy-eight  dollars  and 
twenty-eight  cents,  from  which  the  defendant  appealed. 
tar^to^MS^Sfc      ^^®  ^^^  (according  to  the  pleadings  on  record)  involves 
J25^£^PtiiS  ^^  questions  of  law.     Although  the  evidence  might  raise 
Jto^uthenT^.  doubts,  as  to  the  sufficiency  of  the  workmanship,  yet  this  was 
dact^  not  be  ^  matter  properly  cognizable  by  the  jury,  and  it  does  not 
appear  to  us,  that  they  erred  in  their  conclusion  on  the 
facts. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  with  costs. 
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EIasterv  Dis. 

JattMoryj  1833. 

BUTTON  w.  DUPUY  ET  AL.  r 

DUTTOIT 
VS. 
APPEAI.    FBOM    TEX    COURT  OF  THE    FOURTH    DISTRICT,    THB    JUHOB  OP  THE   DVPUT  ET  AL. 

DISTRICT  PRXSIDIITG. 

It  is  unnecessary  for  a  party  applying  for  an  injunction,  to  swear  that  the  facts 
set  forth,  render  an  injunction,  in  his  opinion,  necessary. 

A  new  trial  annuls  the  execution  on  the  former  judgment. 

This  suit  was  brought  to  staj  proceedings,  until  further 
order  of  the  court,  under  a  writ  oi  fieri  facias^  alleged  to 
have  been  illegally  issued  against  the  plaintiff,  and  likewise 
to  suspend  the  sale  of  the  plaintiff's  property,  already  seized 
under  said  wriL  The  suit  was  brought  against  the  sheriff, 
who  had  executed  the  writ  by  the  seizure,  and  the  plaintiff 
in  the  suit  in  which  it  had  been  issued* 

Judgment  was  rendered  in  the  former  suit,  on  the  second 
day  of  November,  1831,  being  the  last  day  of  the  session  of 
the  court  for  that  term.  The  writ  issued  on  the  thirteenth 
day  of  January,  foUowing.  Three  judicial  days  had  not 
elapsed  between  the  rendition  and  the  signing  of  the 
judgment. 

An  injunction  issued  agreeably  to  the  prayer  of  plaintiff's 
petition,  and  a  motion  to  dissolve  was  made  by  the  defen- 
dants, on  the  following  grounds  of  error,  apparent  on  the 
face  of  the  record.  1.  The  plaintiff's  action  is  groundless 
in  the  premises,  in  the  form  and  remedy.  3.  Insufficient 
showing  and  affidavit.  The  court  dissolved  the  injunction, 
and  condemned  the  plaintiff  and  his  surety,  jointly,  to  pay 
the  defendant  (the  sheriff)  ten  per  cent,  per  annum,  on  the 
amount  of  the  judgment. 

A  motion  for  a  new  trial  was  refused,  and  the  plaintiff 
appealed. 

Labauve^  for  appellant. 

1.  The  judgment  below  is  erroneous  on  the  face  of  the 
record. 


DVTTOir 
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Eastxbh  Dn.  2.  The  plaintiff's  showing  was  sufficient  in  law,  to  sustain 
)  the  action.  The  plaintiff  clearly  showed  that  the  judgment 
was  signed  the  same  day  of  its  rendition,  that  three  judi- 

puruT  «T  Ai,.  ^{|j  jayg  had  not  elapsed  when  the  execution  issued,  and  that 
judgment  was  not  yet  final.  Plaintiff  had  a  right  to  more  lor 
new  trial  at  flie  next  term.    7,  JV.  S.  p»  233. 

Burk  and  Dcans^  for  appellees. 

1.  The  oath  is  insufficient.     Code  of  Practice^  art.  304. 

2.  Petition  shows  no  cause  of  action.    5.  JV*.  5.  344. 

3.  Appeal  is  frivolous,  and  taken  for  delay.     Code  of 
PracUce^^m. 

Martdt,  J.  deliyered  the  opinion  of  the  court. 

The  plaintiff  complains  of  the  dissolution  of  an  injunction 
he  had  obtained,  to  stay  the  execution  of  a  judgment 
pronounced  and  signed  on  the  last  day  of  a  term. 

The  counsel  for  the  appellee,  has  contended  that  the 
injtmction  had  been  impr(^rly  obtained,  as  the  applicant 
had  not  made  oath,  that  the  facts  stated  in  the  petition,  ren- 
dered, in  his  belief,  the  injunction  necessary.     Further,  that, 
ai  the  judgment  was  rendered    on    the  last  day  of  the 
term,  a  new  trial  ought  to  have  been  moved  for,  before  the 
court  adjourned.     Code  of  Practice  904,  5  Martin^  JV.  S.  2i4. 
It  does  not  appear  to  us,  that  either  of  these  grounds,  ao- 
thorised  the  dissolution  of  the  injunction, 
fv  to?I^SS^     The  Code  does  indeed  require  an  oath  of  the  truth  of  the 
fimc^D,  toml!r  facts,  wMch  iu  the  applicant's  belief,  render  an  injunction 

that  the  Acta  aet  w»ri  *^      i  i»     j 

forth,  render  ui  noccssary.    When  be  has  done  so,  the  magistrate  applied  to, 

iiUQiictioOf  in  hla 

opinion,  neoeaM-  is  judgc  of  this  necessity,  and  it  does  not  appear  to  us,  that 
the  Code  requires  him  to  be  informed,  that  on  the  applicant's 
belief  this  necessity  exists. 

The  case  cited  from  the  new  series,  was,  we  believe, 
that  of  a  judgment  rendered  before  the  Code  of  Practice 
went  into  operation,  as  the  court  refers  to  a  provision  in 
2  Martin^a  Digest^  which  the  Code  has  repealed.     The  deci- 
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rion  is  of  1836.  and  there  was  no  session  of  tiie  Sopreme  Easti«w  D^g. 

*  Jamtarfj  1883. 

Court  at  Alexandria  in  1825.  = 

Although  the  injuction  appears  to  haye  heen  improperly    ^""°J^^^* 
dissolved,  we  think  that  justice  requires  that  liie  case  should    m'donougb 

^  ^  ^  BT  ALS. 

be  remanded,  in  order  that  it  maj  be  ascertained,  whether  Anewtnaian- 
a  new  trial  was  granted  at  the  term  following  that  on  which  ^  ufe^'finaw 
the  judgment  was  rendered.  For  if  a  new  trial  was  had, 
the  judgment  on  which  the  execution  stayed,  issued,  has  lost 
its  effect,  and  it  would  be  idle  to  dissolve  the  injunction 
staying  its  execution,  because  the  party  would  certainly, 
after  the  dissolution,  be  entitled  to  another  injunction. 

The  case  was  not  heard  below  on  the  merits,  but  on 
exceptions  taken  to  irregularities,  apparent  on  the  face  of 
the  paper;  whereby  the  appellant  had  not  the  opportunity 
of  going  into  the  merits  of  the  case:  showing,  if  such  were 
the  fact,  that  a  new  trial  was  obtained,  and  by  placing  these 
facts  on  the  record,  entitling  himself  to  relief  at  our  hands. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  reversed  and  set 
aside,  and  the  case  remanded,  with  directions  to  the  judge,  to 
proceed  thereon,  according  to  law,  the  appellee  paying 
costs  in  this  court. 


UNION  BANK  ts.  Bf'DONOtTGH  ET  ALS. 

APPEAL  nxm  TRX  OOfTltT  OP  TSUE  CITT  AKD  PARISH  OP  RSW-OBLXARf  * 

TbA  right  of  a  plaintiff,  to  piopouid  intenogatoileB  to  the  defendant,  dtpendf 
on  ttie  oapacity  of  the  fonner  to  maintain  his  suit 

StocUiolders  in  a  bank,  can  be  reached  only  through  those  provided  by  the 
charter  to  represent  them. 
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EUtTCBH  Dis.  A  bank  is  responsible  for  the  acts  of  the  directors,  refusing  to  permit  an 

*  individual  to  subscribe  for  stock. 


mnOH  BAVK 
Vff. 

m'dohough 

XTiXS. 


An  act  which  attempts  to  evade  the  provisioiui  of  the  charter,  can  confer  bo 
ri^ts  on  the  party,  by  whom  it  was  committed. 

This  action  was  brought  by  the  Union  Bank  of  Louisiana, 
to  erase  the  subscriptions  of  the  defendants,  from  the  book  of 
subscription  of  the  bank.  Damages  were  claimed  of  the  de- 
fendants, for  the  injury  sustained  in  consequence  of  the 
subscriptions. 

The  charter  of  the  bank  provides,  that  citizens  of  this 
state,  and  owners  of  land  in  this  state,  are  the  only  persons 
who  can  subscribe  for  its  stock.  In  case  the  subscriptions 
exceed  the  capital  fixed  by  law,  the  excess  must  be  deducted 
from  the  stock,  for  which  sufficient  security  is  not  offered,  and 
then  from  the  largest  subscription,  so  that  no  subscription 
shall  be  reduced,  while  a  larger  one  remains. 

The  bank  alleges,  that  M^Donough  made  simulated  sales 
of  his  property  to  the  other  defendants,  in  order  to  enable 
them  to  subscribe  for  him.  Sufficient  security  was  offered 
on  the  subscriptions,  exceeding,  by  several  millions  of  dollars, 
the  capital  of  the  bank  fixed  by  law.  The  directors  passed 
a  resolution,  requiring  those  who,  to  secure  their  stock,  offer- 
ed property  of  which  the  titles  were  dated  after  the  subscrip- 
tion book  was  opened,  to  make  affidavit,  that  they  were 
bonajide  owners  of  such  property,  and  that  they  had  not  sub- 
scribed with  the  view  to  favor  the  person  who  had  passed 
them  an  apparent  title. 

The  defendants  refused  to  make  the  affidavit  required  by 
the  directors.  Interrogatories  were  annexed  to  the  peti- 
tion, to  be  answered  by  the  defendants,  under  oath,  in  open 
court. 

On  the  day  fixed,  the  defendants  did  not  appear  to  answer 
the  interrogatories  propounded  to  them.  Judgment  by  default 
was  entered,  and  another  day  fixed  for  defendants  to  answer 
the  interrogatories. 


IT  114. 
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Before  this  day  amved,  an  answer  was  filed,  after  setting  ^V^^**".^ 
aside  the  jadgment  by  defiuilt.  The  defendants  denied  eBaEEaMMK 
all  simulation;  denied  the  right  of  the  bank  to  maintain 
ihe  action  or  propound  the  interrogatories,  und  averred  tte 
snbscriptions  were  legal,  and  had  been  receired  by  tlie 
bank. 

The  defendants  fidkd  to  answer  the  interrogatories,  tfid 
the  court  after  hearing  testimony,  and  taking  time  to  advise, 
rendered  judgment  in  &vor  of  the  bank*  The  defendants 
appealed. 

Chymes  and  Mazureau^  for  appellants. 

1.  The  bank  in  its  corporate  capacity,  has  no  right  to 
maintain  this  action.  No  injury  can  result  to  it  In  that 
capacity* 

2.  They  have  no  right  to  propound  the  interrogatories 
annexed  to  their  petition. 

3.  Admittiag  the  subscription  to  have  been  made,  in  the 
manner,  and  for  the  purposes  set  ibrth  in  the  petition^  it  is 
not  against  the  charter,  the  general  law  of  the  land,  or 

good  morals. 

4.  That  the  contract  was  complete  by  the  receipt  of  the 
subscription  by  the  conmnssdoners,  and  the  exhibition  of  the 
titles  at  the  time,  and  cannot  now  be  annulled. 

Denis  J  contra. 

PoBTBB)  J«  delivered  the  opinion  of  the  court 


By  tihe  charter  of  ibis  bank,  its  capital  is  limited  to  a 
certain  amount;  and  in  case  the  sums  subscribed,  exceed  the 
capital,  the  directors  are  required  to  deduct  the  amount  of 
such  excess,  from— First,  the  stock  of  wWch  sufficient  seen* 
ntj  shall  not  be  <^ered,  and— Second,  from  the  largest  sub- 
seripticiis  in  wch  manner,  that  no  subscription  shall  be 
reduced  in  amount,  wUIe  any  remaios  larger* 

9 
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Ktrnm  Dm.     'pd^  petition  states,  that  the  subscriptions,  for  which  good 


Becuritj  have  been  ofiered,  greatly  exceed  the  amount  of  the 
^'^  capital)  and  that  one  of  the  defendants,  has  made  feJee  and 


w. 


M'DOHouGH  Emulated  sales  to  the  others,  of  property  belonging  to  him; 
that  he  has  procured  subscriptions  to  be  made  on  the  secu- 
rity of  lus  property  in  their  names,  but  for  his  benefit,  and 
that  by  these  means  he  will  obtain  a  greater  proportion  of 
stock,  than  if  he  had  subscribed  in  his  own  name. 

It  concludes  by  a  prayer,  that  these  subscriptions  be  erased 
from  the  books  of  subscription  of  the  bank,  and  that  the 
defendants  pay  the  sum  of  one  thousand  dollars,  the  damages 
sustained  by  the  petitioners. 

The  answer  denies  any  illegal  contrivance,  or  simulation; 
denies  that  the  directors  of  the  bank  can  maintain  this 
action;  and  avers,  that  the  defendants  have  severally  sub- 
scribed  to  the  stock  of  said  bank,  and  that  by  the  acceptance 
of  the  subscriptions,  on  the  exhibition  of  their  titles,  to  the 
managers,  charged  to  receive  them,  the  contract  was  perfect, 
and  binding  on  both  parties. 

There  was  judgment  in  the  court  below,  for  the  plaintiffi, 
and  the  defendants  appealed. 

Interrogatories  are  annexed  to  the  petition,  which,  if 
answered  in  the  affirmative,  would  establish  all  the  facts  on 
which  this  action  is  brought.  As  the  defendants  have  decli- 
ned answering  them,  the  law  draws  the  same  conclusion  from 
their  silence,  as  it  would  from  their  avowal. 
The  rigriit  of  a      The  legality  of  these  interrogatories  has  been  contested, 

plaintiff  to  pro-  i,.,,  ,,  . 

poond  iaterron-  but  the  right  to  propouud  them  must  necessarily  depend  on 

toriea  to  tin  do-  •/•ii/v*  •'x 

SrSfSiiSSrf  the  capacity  of  the  plain tiffi,  to  maintain  the  present  action ; 

JJlJ^^^J  ■oS  ^^^  ^^  *^^y  ^*^®  *^*  "S^^**  *^®""®  ^8  nothing  in  our  law  which 
refuses  to  them,  the  same  means  of  establishing  the  truth  of 
their  allegations,  which  it  accords  to  all  other  litigants. 

That  capacity,  however,  is  denied,  and  as  the  case  mainlj 
turns  on  the  correctness  of  this  position,  it  has  been  very 
fully  discussed  at  the  bar. 

It  is  one,  however,  which  has  not  presented  much  difficulty 
to  our  minds.  The  first  directors  appointed  under  the  char- 
ter, were  the  agents  of  all  the  subscribers,  in  admitting  these 
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mibscribers  to  become  stockholders,  on  complyiflfi:  with  the  Eaw^rw  Da. 

j-i»  ■■.•^■L  i»»  x-./©  Jowuiry,  1883. 

conoitions,  which  the  act  of  incorporation  imposes.    As  the  . 

agents,  or  representatives  of  their  principals,  their  acts  must    ^'^^  *^* 
be  considered,  as  the  acts  of  the  majority  of  those  whom  they    "'dowouoh 

wr  All 

represent.    Stockholders  in  a  bank  can  only  be  reached,  in  gtockhoid^  la 
a  court  of  justice,  through  those  whom  the  charter  provides  be**^£d  S!J 
shall  represent  them,  because  it  is  only  the  act  of  the  majo-  2?3IKS?*to  5^ 
rity  which  can  carry  into  effect,  or  refuse  the  exercise  of*'"*"*^ 
rights  conferred  by  the  act  of  incorporation.    Hence,  it  fol- 
lows, that  if  an  action  could  not  be  brought  against,  or  by 
tile  corporation,  in  a  case,  such  as  this,  it  could  not  be 
brought  at  all;  or  if  brought,  it  could  have  no  usefiil  pur- 
pose.    A  decision  between  two  of  the  stockholders,  holding 
diJBEerent  interests  in  this  matter,  could  not  bind  the  corpo- 
ration, who  can  only  appear  in  court  through  the  president 
and  directors,   and  until  a  decision  was  made  in  a  case 
where  they  were  legally  represented,  the  question  of  right 
could  not  be  settled;  for  the  decision  of  the  board,  rejecting 
the  subscriptions,  would  still  stand  unafiected  by  a  decree  to 
which  they  were  not  parties.    There  is  a  case  in  the  books, 
which  bears  no  inconsiderable  analogy  to  that  now  before 
us.    It  is  that  of  Graj/  vs.  President^  Directors  Sr  Co.  of  the 
Portland  Bank^  and  will  be  found  reported  in  3  Massachusetts 
Reports^  364.     By  the  charter  of  that  bank,  power  was  given 
to  the  original  subscribers,  to  enlarge  their  capital  at  a  future 
time.     The  plaintiff  insisted,  that  he  was  one  of  those  who 
were  entitled  by  law,  to  a  preference  in  subscribing  for  the 
new  stock.    The  directors  thought  otherwise,  and  divided  it 
among  other  persons.     A  special  action  on  the  case  was 
brought,  setting  out  these  facts.     The  court  held,  that  the 
bank  was  responsible  for  the  acts  of  their  agents,  and  that 
the  plaintiff  was  entitled  to  recover  from  the  corporation, 
tile  damages  he  had  sustained,  by  the  illegal  act  of  those 
who  had  represented  it     If  the  doctrine  recognized  by  the 
court  in  that  case  be  correct,  as  we  apprehend  it  is,  that  the    ^  ^^^^  ^  ^^ 
bank  is  responsible  for  the  acts  of  the  directors  refusing  to  5S!^f  uj*dir2l 
permit  an  individual  to  subscribe,  it  follows  that  the  bank  penniru  inSiTi- 
has  the  right  to  oppose  any  one  improperly  becoming  a  sub-  ttoek. 
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gggMg^gy*  sciiberi  because  the  illegal  admiision  of  him  would  render 
the  corporation  liable  to  thotei  who  in  consequence  of  it,  were 
rejected  altogether,  or  admitted  for  a  less  sum  than  they 
u^wvw  ^ouid  othenrise  be  entitled  to.  If  the  plaintiffis  iuatead  of 
instituting  this  suit,  had  acted  on  the  defensiTe,  and  compelled 
the  defendants  to  resort  to  legal  means  to  admit  them  as 
stockholders,  there  cannot  be  a  doubt,  that  whether  they 
resorted  to  a  mandamuij  or  commenced  an  action,  the  pro- 
ceedings must  hare  been  directed  against  the  plaintiffi. 
They  could  not  have  selected  any  individual  stockholder, 
whom  tiiey  might  suppose  had  an  interest  adverse  to  theire, 
and  made  him  defendant.  If  this  proposition  be  admitted, 
it  would  seem  to  be  equally  clear  of  doubt,  that  the  persons 
who  could  alone  defend  such  an  action,  are  the  proper  par- 
ties^ plaintiflBt,  where  a  suit  is  instituted,  which  presents  the 
same  matters  for  decision* 

It  was  contended,  that  the  act  of  receiving  the  subscription, 
by  the  commissioners,  and  the  exhibition  of  the  tities  to  them, 
rendered  the  contract  complete  and  binding  on  all  parties. 
Under  the  charter  of  the  Union  Bank,  we  agree  folly  with 
the  distinction  taken  at  the  bar,  between  subscribers  and 
s^DckkoUkrs.    The  tiiird  section  of  the  act  of  incorporation, 
eqpreasly  recognises  it,  in  relation  to  country  subscribers,  for 
it  enacts,  that  the  managers,  after  receiving  tiie  subscription, 
shall  send  tiie  titles  and  ^^^uments  to  the  city  of  New-Orleans, 
in  order  that  the  board  of  directors  may  finally  decide  on  the 
validly  and  sufficiency  of  the  titles  so  transmitted  to  them. 
The  distinction  is  not  made  in  such  express  terms,  in  regard 
to  tiie  city  subscription,  but  we  think  it  clearly  results  from 
the  charter,  that  it  was  not  the  intention  of  the  legislature,  to 
rest  the  final  decision  of  these  matters  with  the  commissi<»iers 
who  received  the  subscriptions  in  New-Orleans.    The  first 
section  of  the  charter  provides,  that  if  there  be  an  excess  in 
ibe  subscription  list,  the  amount  of  that  excess  shall  be 
reduced,  first  by  striking  off  those  who  have  not  offered  suf- 
ficient security;  a  provision  which  strongly  implies  that  the 
admission  of  a  person  to  subscribe,  does  not  complete  the  con- 
tract, for  it  si^iposes,  first,  tiie  case  of  a  subscription,  which 
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baa  been  ahready  receiyed)  and  then  proyides  that  it  maj  be  ^^^  ^u- 


rejected*  If  to  this  enactment,  we  add  that  found  in  the 
31th  section^  that  the  board  of  directors  shall  be  the  judges  of  ^^^ 
the  soflEiciency  of  the  mortgages  offered  for  the  stock,  and  m'wowb 
shall  have  the  power  to  refuse  or  reject  the  same,  if  not  suffir 
dent,  we  arrive,  without  hesitation,  at  the  conclusion  that 
it  was  not  contemplated  the  managers  for  receiving  subscript 
ticms,  should  decide  finally  on  the  sufficiency  of  the  securi^ 
cBeredm 

But  it  is  contended,  the  directors  have  no  power  to  take 
into  consideration  any  other  matter  than  the  validity  of  the 
mortgages  offered  to  secure  the  bank.  That  if  they  are  suP 
fident,  the  board  have  no  concern  whether  A  or  B  be  stodb- 
holders.  It  is  true,  no  such  power  is  expressly  given  by  the 
charter,  but  the  argument  on  this  head,  takes  too  limited  a 
view  of  the  duties  of  the  directors  and  ihdr  responiibUitias^ 
They  are  bound,  not  only  to  carry  into  effect,  the  express 
directions  of  the  charter,  but  all  other  matters,  which  fiedrly 
result  from  its  purport  and  spirit.  The  act  of  incorporation, 
does  not  confine  itself  alone  to  obtaining  good  security  for 
the  stock  subscribed.  It  extends  its  views  fiirther.  It  .. 
anxiously  provides  that  as  many  persons  as  possible  shall  have  f 
the  privilege  to  offer  this  good  security,  and  obtain  loans  on 
it,  and  it  carefully  guards  against  a  monopoly,  by  enacting 
thatif  there  bean  exceas,  reduction  shall  be  made  by  taking 
the  highest  on  the  list,  so  that  no  subscriber  shall  be  reduced 
while  any  remains  who  has  taken  a  larger  proportion  of  the 
stock.  This  limitation  18  personal,  andtheactsof  thedefenr 
dants,  if  sustained  by  the  court,  would  enable  them  to  evade 
the  law.  For,  by  dividing  tiie  subscription  nominally,  among 
many,  who  acted  for  one,  the  party  who  owned  the  stock 
would  not  suffer  the  deduction  he  must  be  subjected  to,  had 
it  all  stood  in  his  name.  That  which  cannot  be  done  directiy, 
fte  law  will  not  suffer  to  be  done  indirectly.  Had  tiie 
defendant,  who  procured  those  subscriptions,  presented  the 
fiu:ts  which  tiiis  action  has  disclosed  to  the  commissioners, 
and  required  of  them  to  admit  four,  or  any  number  of  indi* 
to  subscribe  for  'stock  in  tiieir  names,  for  his  benefitf 
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^*^***i^'  they  could  not  have  permitted  him  to  do  so,  without  a  groas 

=====  direliction  of  duty.     His  case  cannot  be  made  stronger  by 

M.         an  attempt  to  conceal  the  real  state  of  things  from  them,  and 

iAvau>u.     ^^  ig^^g  of  the  country  would  be  subject  to  a  just  reproach, 

if  they  sanctioned  such  an  evasion  of  thq  statute. 
ABMtwUehtf.     In  addition  to  the  points  filed  in  the  cause,  it  was  ureed  in 

templi  to  evade  *  70 

^  ^J2j?"  ®' argument,  that  if  the  court  should  decide  the  stock  was  ille- 
ooBfcr^rigiitoa  gaUy  subscribed  for,  in  the  names  of  those  who  had  lent  their 
names  to  the  owner  of  the  property,  that  the  proper  decree 
would  be,  that  the  whole  of  it  should  stand  in  his  individual 
name;  but  it  is  our  opinion,  that  an  act  which  attempted  to 
evade  the  provisions  of  the  charter,  can  confer  no  right  on 
the  party  by  whom  it  was  committed* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court,  be  affirmed  with  costs. 


6RANNEAU  vs.  LANGLOIS. 

JIPPIAI.  raOK  TBS    0017RT    OF  THB    fOURTH    DISTRICT,    THE    JUDOE  OF  TBB 

DISTRICT  PRESIDnro. 

This  court  will  not  remand  a  cause  because  the  testimony  and  affairs  inves- 
tigated are  obscure,  if  there  is  no  allegation  that  new  evidence  may  be 
adduced. 

Damages  will  not  be  given,  unless  it  clearly  appear  that  the  appeal  is  frivolous. 

The  plaintiff  sued  on  a  promissory  note.  The  defendant 
admitted  his  signature,  but  pleaded  error,  want  of  consi- 
deration, and  fraud. 

On  the  trial,  the  defendant  attempted  to  prove  various 
errors  of  fact  in  their  business  transactions  previous  to  the 
time  the  note  in  question  was   given.     He  likewise  at- 
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tempted  to  prove  a  partnership,  and  a  joint  interest  with  E*»t»»ii  ]Dm». 
plaintiff  in  a  certain  schooner.     The  court  decided  that  be  »= 

had  failed  in  his  defence,  and  rendered  judgment  accordingly*         m. 

After  an   unsuccessful  effort  to  obtain  a  new  trial,  the    "»ow>»- 
defendant  appealed. 

Burk^  for  appellants. 

1.  The  judgment  of  the  court  below  must  be  affirmed 
with  ten  per  centum  damages. 

2.  This  suit  is  brought  on  a  plain  note  of  hand,  and  the 
defendant  entirely  failed  to  make  out  his  defence. 

3.  The  note  appears  to  have  been  given  on  a  settiement 
of  accounts  between  the  parties,  and  for  a  balance  due; 
there  is  no  proof  showing  want  of  consideration  and  error; 
it  was  the  duty  of  the  defendant  to  explain,  satisfactorily, 
that  settlement  to  the  court. 

Labanxoe^  for  appellees. 

•Maktin,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  sued  on  his  promissory  note,  pleaded  it 
was  given  for  the  balance  which  he  was,  through  error  and 
by  the  fraud  of  the  plaintiff,  induced  to  recognize  as  due  on 
a  settiement  of  accounts.  There  was  judgment  for  the  lat* 
ter,  and  the  former  appealed,  after  a  vain  attempt  for  a  new 
tri  al,  on  the  ground  of  the  judgment  being  manifestiy  contraiy 
to  the  evidence. 

The  case  turns  entirely  on  a  question  of  fact.  The  infe- 
rior judge  has  expressed  his  opinion  that  there  is  much  ob- 
scurity in  the  affiiir ;  that  it  lay  with  the  defendant  to  explain 
it,  and  he  did  not  do  so  satisfactorily.  In  tins  view  of.  the 
case,  we  concur. 

The  defendant  has  now  presented  the  obscurity  of  the  affidr,  tui  eoort  wo 
complained  of  by  our  learned  brother,  as  a  reason  for  our  ^SiJ^Sd!!? 
remanding  the  case  for  another  trial.  There  is  no  allegar  J^  SSST^i 
tion  that  any  new  evidence  may  be  adduced,  and  as  the  argor  2Su2tS;J?^ 
ments  of  the  counsel  have  failed  in  dispelling  the  obscurity  £S. 
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BjuraM  Dm.  {q  tlie  affidr,  ttiere  ia  little  hope  tiiat  anr  new  argument 

I  might  render  flie  counsers  efibrts  more  suGcessful;  espedallj 

w.         as  he  might  have  the  benefit  of  it  in  this  court. 

cAuuui*        r£Yie  appellee  has  prayed  for  damages  as  on  a  ftiToloos 

befStSnoniaMit  caso.    The  caso  maj  be  said  to  be  a  doabtfol  one^  and  we 


STtfitippedfa  may  belieye  the  defendant  believed  he  might  be  benefited 
by  an  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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BABROW.  t$.  CAZCAUX. 


APPSAI.  nOV  rUM  SBCOIIP  VWTUOT,  TKS  JVD9M  TBBBSOF  MStlDIIIS. 


if  a  vsodorin  Jib vwidee's  sibaeaoo,  piomiie  a  tUW  perscmto  ptytha vendee 
iSbe  dmages  Iw  had  wmMned  l»7  being  ooated  from  the  powandon  of  tiw 
land.  Hie  a  eonfiMiion,  and  bindf  the  vendor. 


A  Jitftcanse  of  a  promise  b  always  imdentood  mileni  the  contrary  be  proved* 

Imminent  danger  of  eviction  b  good  exciue  for  a  promise  by  the  vendor  to 
pay  the  vendee  the  damages  which  he  may  sustain  by  the  eviction. 

Wheeler  and  Ta^hr^  for  appellants* 

1.  The  matters  set  forth  in  plaintiff's  petition,  are  not  suffi- 
cient  to  support  an  injunction  issued  against  an  order  of 
seizure  and  sale.  Code  of  PracHee^  739,  296, 399, 300, 301, 
303  and  303.  Moreau's  Digest^  vol.  1,  339.  see.  9.  AeU 
of  1838, 160,  sec  35;  ISO,  see.  3.  Codeof  PraeHce, HlOmd 
61S.  a«i7  Cbdf,  8905.  3.  Potkier  en  (MigaUom^  S03. 
JEfawrrf  TS.  8kmej5MarHn?8  R^oris^JV:  S.  196. 
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2»  The  allegation  in  the  answer,  that  the  matters  set  forth  Emri 
in  the  petition  are  not  sufficient  to  support  an  injunction 
issued  against  an  order  of  seizure  and  sale,  amounts  to  a      *abbow 
peremptory  exception  founded  in  law,  and  if  sustained,  no     cavubi. 
judgment  can  be  rendered  on  the  merits.     Code  of  Practice. 
330,  335,  336,  345,  246.      I  La.  Rep.  315,   Williame  vs. 
BeOanjf.    Gvil  Codcy  3136. 

3.  The  defendant  is  onlj  bound  to  warrant  to  the  plaintiff 
a  tract  of  land  containing  thirty  arpents  front  on  each  side 
of  bayou  Terre  Bonne,  with  such  depth  as  to  include  640  su- 
perficial acres.  Civil  Code^  2450,  ^51.  7  JVI  &,  214, 215, 
WiUiams  vs.  Brent. 

4.  The  plaintiff  has  not  legally  proved  that  the  defendant 
promised  and  bound  himself  to  pay  the  damages  he,  plain- 
tifi^  sustained  from  the  alleged  change  of  location.  Civil 
Codej  1704,  1799, 1807,  1808, 1809,  2257,  3067.  TbuZ/ter, 
Droit  Civil  FVanfois^  Ldv.  3,  Htle  3,  chap.  1,  noi.  6,  7,  8, 9,  pe. 
5,6.  1  LcuRep.^  188^  MDonot^h  vs.  Winchester.  SJV.iS. 
457,  Cormir  vs.  Le  Blanc. 

5.  The  plaintiff  proved  no  damages,  because  he  did  not 
prove  he  had  been  ousted  or  evicted  from  the  land,  or  any  part 
of  it.  avtVGKfe,  2482, 2478, 3400,  2425,  3405.  9Jlfentn, 
43,  Doneganh  heirs  vs.  Martineau  el  ai. 

6.  The  plaintiff  did  not  prove  that  he  had  been  disquieted 
in  his  possession,  or  that  he  had  just  reason  to  fear  he  will  be 
disquieted,  and,  consequently,  cannot  wiAhold  the  payment 
of  the  price.  Civil  Code,  2535.  6  K.  S.  216.  LaHolais^ 
Richard. ,  Ibid,  340,  Mlligan  vs.  Hargrove.  8  JVC  S.  658, 
Latfoso  VF.  Executors  of  Baldwin. 

7.  Parol  evidence  on  the  part  of  plaintiff  was  improperly 
admitted^to  prove  an  agreement  on  the  part  of  defendant  to 
pay  damages,  and  to  have  the  same  determined  by  men  or 
arbitrators,  which  was  of  the  nature  of  transaction  or  eom- 
promise^     Civil  Code,  3038. 

8.  Parol  evidence  on  the  part  of  plaintiff  was  impr<^ 
perly  aimitted  to  prove  tiiat  defendant  sold  by  a  plat  of  sur 
vey,  which  is  not  mentioned  in  the  act  of  sale  from  defendant 

to  plaintiff.     Civil  Code,  2256. 

10 
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J^     9.  Parol  evidence  on  the  part  of  the  plaintiff  was  impro- 


BARBOW 
VS, 


perly  admitted  to  prove  a  previous  survey  and  location  of 
the  land  in  question.      1.    Phillipi   Evidence^   167,    (176) 
tMJDum.     New-York  ed.  1890.     1  MartinU  Dig.  251,  270. 

10.  Parol  evidence  on  the  part  of  the  plaintiff  was  ink- 
properly  admitted  to  prove  the  contents  of  a  plat  of  survey 
said  to  be  in  defendant's  possession,  before  legal  steps  had 
been  taken  to  have  said  copy  produced.  Code  of  Practice^  140, 
1  Phillip^  Evidence,  337,  338,  (389  and  390)  New-York 
ed,1820. 

11.  Damages  should  have  been  given  to  defendant  in  con- 
sequence of  the  dissolution  of  the  injunction.  Acts  of  1831, 
102,  sec  3. 

12.  The  court  after  dissolving  the  injunction  issued  in  the 
case,  on  the  ground  that  it  was  illegally  issued,  could  not  ren- 
der a  judgment  in  favor  of  the  plaintiff,  and  enjoin  anew  the 
order  of  seizure  and  sale  for  its  amount.  Code  of  Practice, 
304.    Acts  of  1828,  p.  160,  sec.  25. 

Preston,  contra. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court  delivered  by  Porter,  J. 

The  defendant  sold,  by  authentic  act  to  the  plaintiff,  a  tract 
of  land,  and  took  out  an  order  of  seizure  and  sale,  to  enforce 
payment  of  part  of  the  purchase  money. 

The  plaintiff,  by  his  petition,  alleges  this  writ  issued  impro- 
vidently,  and  should  be  enjoined  on  these  grounds.     He  was 
induced  to  make  the  purchase  of  the  land  from  a  belief  that 
it  was  high  and  elevated.    The  defendant  exhibited  a  plat  of 
survey,  by  which  the  tract  bought  was  so  represented;  he 
was  put  in  possession  in  conformity  thereby,  and  continued 
so  until  the...«...«.......day  of.........f.....when  it  was  discovered 

that  the  original  location  was  erroneous;  and  the  same  was 
accordingly  altered  by  the  surveyor  who  acted  under  the 
authority  of  the  United  States.    In  consequence  of  this  alte- 
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ration,  he  has  been  ousted  of  his  possession,  by  which  he  has  piJ^JSJIJ  2©. 
sufiered  great  injury.  A  considerable  part  of  what  was 
high  land  in  the  plat  of  survey  exhibited  to  him  at  the  time 
of  purchase,  is  excluded  from  the  last  made,  and  one  hundred 
and  fifty  acres  of  swamp  substituted  in  its  stead.  The  defen- 
dant was  cognizant  of  these  facts,  and  promised  to  reimburse 
him  the  difference  in  value  between  these  portions  of  land. 

The  answer  avers,  that  the  defendant  sold  to  the  plaintiff 
a  tract  of  land  containing  thirty  arpents  front  on  each  side 
of  bayou  Terre  Bonne,  with  such  depth  as  to  include  six 
hundred  and  forty  superficial  acres,  bounded  above  by  lands 
of  respondent,  and  below  by  lands  confirmed  in  the  name  of 
Joseph  Gereno,  with  general  warranty  for  the  sum  of  eigh- 
teen thousand  dollars;  and  that  to  receive  the  payment  of 
the  purchase  money,  a  mortgage  was  reserved  on  the  pre- 
mises; that  the  sum  claimed  on  the  executive  process  is  justly 
due ;  and  that  the  injunction,  in  this  case,  issued  contrary  to 
law,  and  should  be  set  aside. 

To  these  special  averments  is  joined  a  denial  of  all  the 
other  allegations  in  the  plaintiff's  petition. 

The  court  below  was  of  opinion  that  the  writ  of  injunction 
had  issued  improvidently,  and  ordered  it  to  be  dissolved,  hnt 
as  no  motion  had  been  made  on  the  face  of  the  papers,  to 
have  this  disposition  made  of  the  cause,  and  as  the  parties 
have  gone  to  trial  on  the  merits,  the  court  considered  the 
defendant  bound  by  his  promidetopay  the  difference  in  value, 
proceeding  from  the  first  and  second  location  of  the  title. 
This  value  is  fixed  at  two  thousand  four  hundred  and  twenty 
dollars.     From  this  judgment  the  defendant  has  appealed. 

The  first  questions  in  the  cause,  are,  whether  the  case,  as 
exhibited  by  the  plaintiff's  petition,  is  such  a  one  as  autho- 
rised an  injunction  ?  or,  if  it  be  not,  whether  advantage  can 
be  taken  of  this  defect,  after  the  parlies  have  joined  issue  on 
the  merits,  and  have  gone  to  trial  on  them. 

We  are  inclined  to  the  opinion,  the  case  was  one  which 
authorised  an  injunction.  Defendant's  counsel  have  argued 
as  if  the  matters   set  up  here  arose  out  of  claims  distinct 
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SS*  finom  the  debt  attempted  to  be  enforced,  and  were  indepen- 
dent of  it.  If  such  were  the  case,  the  objections  made  to  the 
damages  not  being  liquidated,  and  the  consequent  inability 
vAMMAui.  ^  plead  them  in  compensation,  would  probably  be  found 
correct.  But,  in  the  instance  before  us,  the  ground  laid  for 
the  injunction  is  the  failure  of  the  vendee  to  carry  into  effect 
the  agreement  which  created  the  debt  sued  on.  If  this  fact 
be  true,  as  alleged  in  the  petition,  and  if  it  be,  as  is  also 
diere  alleged,  that  the  obligee  admitted  the  fact  and  promised 
to  make  a  deduction  to  the  extent  of  the  injury  sustained,  it 
would  seem  to  be  a  fair  conclusion  that  the  whole  amount 
originally  promised  was  not  due,  and  that  the  debt  was  extin- 
guished in  whole,  or  in  part,  as  the  case  might  be.  See  Cotk 
of  PracHcey  739,  art.  3. 

Several  bills  of  exceptions,  taken  on  the  trial,  present 
questions  which  we  do  not  find  necessary  to  examine,  as  we 
are  of  opinion  that  the  promise  which  the  defendant  made 
is  binding  on  him,  and  that  there  was  a  good  consideration 
for  tbe  promise. 

When  the  last  survey  was  made,  the  defendant  stated  that 
he  was  sorry  any  alteration  had  been  made,  and  thathe  would 
make  good  die  damage  to  the  plaintiff. 

Subsequently,  when  presented  with  a  paper,  the  purport  of 
which  was,  that  the  amount  of  the  damages  should  be  left 
to  arbitration,  he  refused  to  sign  it,  saying  that  he  had  not 
then  time  to  do  so;  that  reliance  should  be  placed  on  his 
honor,  as  he  had  never  deceived  the  plaintiff  and  that  when 
he  returned  firom  New-Orleans,  he  would  leave  the  question 
as  to  the  amount  of  damages  to  men^  or  arhitratora. 

The  objections  made  to  the  admissibility  and  effect  of  this 
evidence  may  be  classed  under  these  heads: 

1.  That  the  agreement  to  have  the  damages  left  to  arbi- 
tration, was  null  and  void,  in  consequence  of  its  not  being 
reduced  to  writing. 

8.  That  it  was  a  mere  pollicitation,  and  not  binding  for 
want  of  acceptance. 

3.  That  parol  evidence  was  improperly  received  of  the 
defendant's  acknowledgment  of  a  change  in  die  location. 
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4m  That  admittiDg  it  to  be  properly  received,  and  that  l^P^  }^ 


charge  established  by  it,  there  was  no  good  consideration,  as 
fliere  was  no  actual  eviction.  ^^ 


BABBOW 


The  first  and  second  points  may  be  properly  considered 
together. 

The  acknowledgment  to  a  third  party  by  the  defendant,  i^^j!!?^'^ 
that  he  owed  the  damaees  and  would  pay  them,  is,  in  our  p»»niM^  %  tkird 

»  *     «f  *       '  penon  to  pay  to 

opinion,  binding  on  him,  and  enures  to  the  advantage  of  the  ^tS^^lh^^,^ 
plaintiff.  In  the  argument,  counsel  has  considered  the  case  ^^^Sl^  ^J^ 
befwe  us,  as  one  of  contract,  which  it  was  perfectly  free  for  ESSHh?  f  ^* 


the  defendant  to  give  his  assent  to  or  not;  but  it  is  not  one  of  thorador. 
that  land.  It  is  a  confession  which  there  was  a^moral  obliga- 
tion in  him  to  make,  and  which  (as  TouUier  well  states  it)  he 
could  not  justly  refuse  to  make.  By  the  former,  a  man  con* 
sents  to  oblige  himself.  By  the  latter,  he  consents  to  ac* 
knowledge  a  pre-existing  obligation,  or  an  anteiiorfiict*  An 
admission  of  Ae  kind  binds  the  maker,  if  made  in  the  pre- 
sence of  the  creditor,  although  the  party  to  be  benefited 
by  it,  does  not  express  his  assent.  And  it  is  good  if  made  to 
a  third  person,  if  supported  by  other  facts  and  circumstances 
which  render  it  probable,  and  it  receive  the  assent  of  the 
party  in  whose  favor  it  is  made.  In  this  case,  there  is  evi- 
dence of  such  assent,  for  the  plaintiff  subsequently  deman- 
ded of  the  defendant  that  the  amount  of  the  damages  should 
be  left  to  arbitration*  TouUier^  vol.  10,  chap.  6,  sec  4,  not* 
aeO,  304  and  307. 

As  connected  with  this  part  of  the  subject,  it  is  proper  to 
notice  an  objection  that  the  proof  of  this  promise  was  esta- 
blished by  the  oath  of  one  witness  alone,  and  that  &e  amount 
attempted  to  be  proved  was  above  five  hundred  dollars.  His 
testimony,  however,  has  the  strcmg  corroborating  circum- 
stance, that  the  defendant  promised  to  have  the  amount  of 
damages  settled  by  men,  or  arbitrators.  The  value  of  this  fiu^ 
as  auxiliary  proof,  is  not  diminished,  in  our  judgment,  by  the 
consideration  that  the  agreement  not  being  reduced  to 
writing,  was  not  valid  as  a  compromise. 

3.  The  agreement  being  thus  established  to  pay  flie  dama- 
ges, we  have  next  to  consider  of  the  third  objection,  that  a 
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Eastmw  Du.  legal  cause  is  not  shown  for  it.    By  our  law,  an  agreement  is 

^9bnuiTfff    1833. 

—  not  less  valid  though  the  cause  be  not  expressed.     La.  Cooe, 
^^^     1888.     TouUier^  in  commenting  on  the  corresponding  article 
cAzsAux.     Qf  ^Q  Mapoleon  Code,  says,  a  just    cause  is  always  under- 
A  juflt  eniM  of  ft  stood,  unUss  the  contrary  be  proved,  and  if  the  cause  expressed 
^^•^22*;™'^  is  proved  to  be  a  bad  one,  then  the  obligation  is  null  and  void, 
proved.  imlcss  the  creditor  shows  there  were  other  just  considerations 

/  for  it.     It  was,  therefore,  for  the  party  promisingin  this  case, 

after  the  promise  was  proved,  to  discharge  himself  from  its 
effects,  by  showing  that  it  was  made  without  a  just  and  legal 
cause.     ToiUlier,  no.  6,  lib.  3,  title  3,  chap.  2,  nos.  175, 176, 177. 
4.  But  the  debtor  in  this  case  contends,  that  whether  it  be- 
hoved the  creditor  to  show  the  cause  was  a  good  one,  or  it 
devolved  on  him  to  establish  it  was  bad,  the  proof  makes 
manifest,  that  there  was  no^  good  consideration  for  the  ac- 
knowledgment.    That  consideration  appears  to  be,  that  the 
plaintiff  was  put  in  possession  by  a  location  of  the  title  sold 
to  him,  which  the  United  States  did  not  confirm,  but  on  the 
contrary,  gave  to  the  lines  of  survey  a  different  direction. 
The  consequence  of  this  alteration  was,   to  diminish  the 
quantity  of  high  land  which  the  plaintiff  supposed  he  was 
acquiring,  and  to  substitute  in  its  stead  low  swamp  of  greatly 
inferior  value.     As  there  was  no  actual  eviction,  the  defen- 
dant might  have  resisted  the  immediate  paj^ment  and  chosen 
to  give  security.     The  question  is,  whether  this  state  of  things 
furnished  a  good  consideration  for  the  promise  to  pay  the 
JjjJJ^'lJJ^^JjJJJJ  money.     We  think  it  did.     The  facts  of  the  case  show  a 
2iJf,,y'ti^'J5Jj:  strong  probability  and  imminent  danger  of  eviction.     The 
dw  dir^SSIiJSi  responsibility  of  the  defendant  to  meet  the  contingency  was 
u^^^^  a  good  consideration.      It  was  in  fact  doing  nothing  more 
thanchanging  a  conditional  into  an  absolute  obligation. 

The  judgment  of  the  District  Court  dissolving  the  injunc- 
tion, must  [be  reversed.  Its  estimate  of  the  damages  have 
been  complained  of  by  the  plaintiff,  but  we  think  it  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed;  and  it  is  further 
ordered  and  decreed,  that  the  injunction  granted  in  this  case 
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be  made  perpetual  for  the  sum  of  two  thousand  four  hundred  Eastbkh  Dn. 
and  twenty  dollars;  that  it  be  dissolved  for  the  remainder  of  x=^^' 
the  sum  for  which  the  order  of  seizure  was  taken  out.     The 
appellee  paying  costs  in  this  court,  the  appellant  those  of  the 
court  of  the  first  instance. 
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REBOUL'S  HEIRS  w.  BEHRENS  ET  ALS. 

▲PPKAL  VnOM  THE  COURT  OF    THE    FOURTH    DISTRICT,    THE  JUDGE    OF  THE 
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The  creditor  who  has  sold  property,  seized  under  execution,  on  a  twelve 
months  bond,  cannot  resort  to  the  original  judgment,  until  he  has  exliausted 
the  property  of  the  principal  and  surety. 

The  affidavit  for  an  injunction,  must  be  such  as  to  render  the  party  liable  to  a 
conviction  for  perjury,  if  the  facts  sworn  to  are  not  true. 

It  is  insufficient  for  a  party  praying  an  injunction,  to  swear  "That  the  material 
iacts  and  allegations  are  true  and  correct,  to  the  best  of  his  knowledge." 

This  action  was  brought  to  enjoin  the  defendants  from 
further  proceedings,  in  a  suit  against  the  plaintifis,  in  which 
judgment  had  been  obtained  against  the  latter,  a  writ  ot fieri 
facias  issued,  and  their  property  seized. 

Louis  A.  Reboul,  the  ancester  of  the  plaintifis,  had 
purchased  a  tract  of  land,  and  had  given  his  mortgage  upon 
it  for  the  payment  of  the  purchase  money.  After  his  death, 
a  suit  was  instituted  by  his  vendor  against  his  widow  and 
heirs,  for  the  balance  then  due.  Judgment  having  been  ren- 
dered in  favor  of  the  vendor,  a  writ  o{  fieri  fizcias  issued,  the 
land  was  seized  and  sold  to  Alexander  Reboul,  for  a  sum  suf- 
ficient to  pay  the  debt,  interest  and  costs,  for  which,  with 
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£i!I**'  ^  ^  plaintiffi  consent,  a  twelve  months  bond  was  given,  witii 
vnasssBBMB  the  widow  of  Louis  A*  Reboal,  as  sarety* 

An  alias  writ  has  since  issued,  and  a  tract  of  land  belonging 


ismnn     ^  ^^  plaintiffs  in  common,  has  been  seized*    To  stay 
■T  AL«.      proceedings  against  this  property,  an  injunction  was  obtained* 
On  motion  of  the  defendants,  the  injunction  was  dissolved 
and  the  suit  dismissed.    The  plaintiffs  appealed. 

Labauvej  for  appellants. 

1.  The  judge  erred  in  sustaining  the  exceptions  to  the 
petition  and  affidayit. 

3*  The  oath  for  injunction,  needs  not,  and  cannot  be 
positive,  it  is  only  to  give  prima  facie  evidence  of  the  facts, 
in  order  to  authorise  the  judge  to  grant  the  provisional  order, 
until  he  can  hear  the  parties. 

3»  Plaintiffi  in  injunctions,  are  sometimes  bound  to  aver 
lacts  which  they  cannot  swear  to  positively,  in  some  cases 
ihey  must  aver  and  swear  to  a  negative.     C.  P.  art.  301. 

4.  Admitting  that  the  exceptions  were  available,  the 
judge  erred  in  dissolving  the  injunction,  it  appearing  from 
the  circumstances  of  the  case,  that  by  an  immediate  appli- 
cation, a  new  one  would  issue  again.  Martinis  Rep.  3  JV*.  S. 
480, 4  Hid.  499,  9  La.  72^^.  63. 

5.  It  is  clear,  that  the  plaintiffs  property  was  illegally 
seized  on  the  fieri  facias  issued  against  the  purchaser  and 
surety  on  the  twelve  months  bond,  before  the  creditor  can 
resort  to  his  original  judgment,  he  must  show  that  the  parties 
to  the  bond  have  no  more  property,  it  is  a  condition  precedent. 
MarHn's  Rep.  7  JV.  S.p.  305. 

Lawrence^  for  appellees. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffi  and  appellants  complain  of  the  dissolution 
of  the  injunction  and  the  dismissal  of  the  suit,  on  the  ground 
of  the  insufficiency  of  the  affidavit 
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The  affiant  swore*  ^hat  the  material  facts  and  allegations  Eastbbh  Dm. 

^  ^  FOnuay^    1833. 

in  the  said  petition,  are  true  and  correct,  to  the  best  of  his  , 

knowledge."  ^^^'' 

His  counsel  has  contended,  that  the  oath  for  an  iniunction         ^' 

BBHKBffS 

need  not,  and  cannot  be  positive,  its  only  object  being  to  xt  alb, 
give  prima  facie  evidence  of  the  facts,  in  order  to  obtain  a 
provisional  order  until  the  parties  be  heard.  The  appli- 
cant is  sometimes  bound  to  aver  facts,  which  he  cannot 
positively  swear  to.  The  negative  must  sometimes  be  sworn 
to;  admitting  the  exception  was  available,  the  injunction  was 
erroneously  dissolved,  as  it  appeared  from  the  circumstances 
of  the  case,  that  on  a  new  application  another  cannot  imme- 
diately issue.  3  Martin's  JV.  S.  480, 4th  ed.  499, 2  La.  Rep.  63. 
The  plaintiffs'  property  was  illegally  seized  on  a  fieri  facias  ins  cnditorwho 
against  the  purchaser  and  his  surety  on  the  twelve  months  seilM^  under «»! 

-1  1     j»  cution,      on      • 

bond ;  the  creditor  before  he  resorts  to  his  original  judgment,  twelve  montki 
being  bound  to  show  that  he  has  exhausted  the  property  of  5^ilj!j!lJ?^*'*2; 
the  principal  and  sureties  on  the  bond.     7  Martin's  JV.  S.  205.  ^*^^;^*^ 

The  counsel  of  the  appellees  has  contended  the  oath  is  ^Setjl"'^^*"'* 
insufficient,  nothing  being  positive.  Code  of  Practice  304, 
1  Martin's  Jf.  S.  329.  If  the  affidavit  be  set  aside,  nothing 
shows  the  verity  of  any  allegation  as  the  basis  of  a  second 
injunction.  The  case  shows  facts  on  which  the  remedy  is 
not  by  injunction,  but  opposition  to  the  sale  of  the  property 
seized.     Code  of  Practice^  396  and  97. 

In  our  opinion,  the  affidavit  for  an  injunction,  ought  to  be   TheaAdftTitAr 
such  as  to  submit  the  pcurty  to  the  penalties  of  perjury,  if  the  miut  be  1^  » 

to  reader  the  per- 

facts  sworn  to  appear  to  be  otherwise.     He  should  swear  to  tyuabieto&oon- 

,  vktion  for  peija- 

avoid  these  penalties,  that  the  facts  stated,  as  within  his  t*  ^  the  ihcte 

*■  fwora  to  ere  not 

knowledge,  are  true,  and  those  not  stated  as  within  his  know-  ^^ 
ledge  he  believes  to  be  true.     This  is  the  case  in  the  Courts 
of  Chancery,  or  Equity,  in  the  Atlantic  states.   Whether  the 
loose  mode  of  swearing  to  the  best  of  one's  be^t  knowledge 
and  belief,  be  a  sufficient  abbreviation  of  the  proper /ormt*^,    ^  i,in«aiicient 
we  ought  not  to  say,  till  a  case  before  us  require  our  deci-  £giJi52I»SS", 
sion.    It  appears  to  us,  that  a  party  who  swears  to  the  best  the  material  ikcu 
of  his  knowledge,  may  easily  avoid  a  conviction  of  perjury,  are  true  «ni  e< 
by  showing  he  had  so  imperfect  a  knowledge  of  the  facts  Ufkaowtodft. 

II 
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i!£^^  ^  sworn  to,  that  he  might  be  very  easily  ntiataken  if  he  swear 
.  ■    '     ■    =  to  what  one  person  told  him  he  heard  another  person  assert. 

^^^w^^  The  affidavit  is  in  our  opinion  insufficient. 
wxBB  ST  AL.  '^e  are  unable  to  say  how  another  injunction  could  have 
issued  regularly,  after  the  dissolution  of  the  fiurst,  on  ac^ 
count  of  the  sufficiency  of  the  affidavit,  until  a  new  and 
sufficient  one  was  made,  which  does  not  appear  to  have  been 
the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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▲PPXAL  FROM  TBI  COUBT  OW  TBS    PAJU8H  AVD  CITT  OT  HXW-OBLBAM. 

The  rales  relative  to  answers  to  interrogatories  on  facts  and  aiticles^are  more 
rigid  than  those  which  govern  ordinary  answers. 

A  garnishee  not  answering  when  interrogated  on  facts  and  articles  cannot 
avoid  the  legal  effect  of  his  negligence. 

Crawfordj  for  appellants. 

1.  The  answers  were  not  categorical;  all  the  questions 
were  not  answered.  Code  of  Practice^  arts.  246, 347,  348 
and  349. 

3.  They  could  not  be  amended,  as  they  contained  an  admi»- 
sion  of  funds  in  the  garnishees'  hands,  and  a  judicial  confes- 
sion cannot  be  retracted.    JVeio  Civil  Code^  wrL  3370u 

3.  The  cotton,  or  its  proceeds,  was  still  liable  to  be  at- 
tached by  the  creditors  of  Webb  &l  Co. 
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4  It  had  never  ceased  to  be  hie  property.    Code  of  Practice^  jrdh^iSS'  iS? ' 
arti.  241, 246b  ^ 

DBBLAirC 

Conrad^  for  appellees.  w»bb  et  ml. 

The  decision  is  correct,  the  appellants  not  having  an- 
swered the  interrogatories  propounded  to  them  as  garnishees, 
in  the  manner  required  by  law. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 
pronounced  by  Mathews,  J. 

This  suit  was  commenced  by  attachment;  and  Willcox  & 
Feam  were  cited  as  garnishees,  and  interrogatories  pro- 
pounded to  ihem  to  ascertain  whether  they  had  in  their 
poseesflion  any  property  or  fiinds  belonging  to  the  defendant, 
or  were  in  any  manner  indebted  to  him  at  the  time  the  inter- 
rogatories were  served  on  them. 

These  interrogatories  were  three  in  number.      The  two 
first  had  reference  to  property  and  funds  in  the  hands  of  the 
garnishees;  and  the  third  is  an  inquiry,  whether  they  were 
indebted  to  the  defendant.     They  did  not  answer  the  ques- 
tions separately,  but  in  a  general  answer  acknowledged  that 
they  had  cotton  and  money  in  their  hands  belonging  to  the 
defendant,  to  the  amount  of  one  thousand  four  hundred  and 
eighteen  dollars  and  ninety  cents;  with  instructions  from  the 
owner  to  apply  the  same  to  the  payment  of  the  respective 
debts  of  De  Blanc  Si  Lavillebeuvre,  of  nine  hundred  and 
seven  dollars  and  eighty-nine   cents,  with  interest;  of  Ro- 
gers 6c  Slocomb,  of  three  hundred  and  seventy  dollars  and 
seventy-eight  cents,  with  interest;  of  William  A,  Gasquet 
&  Co.,* of  nine  hundred  and  forty-eight  dollars  and  seventy- 
nine  cents,  with  interest;  and  that,  agreeably  to  their  instruc- 
tions, they  promised  to  pay  to  each  of  these  creditors  a  pro* 
portionable  part  of  said  sum  of  one  thousand  four  hundred 
and  eighteen  dollars  and  seven ty-ni no  rents,  nrcording  to 
the  amount  of  their  debts,  &c. 

After  tins  answer  was  filed,  the  creditors,  to  whom  the 
garnishees  had  made  the  communication  and  promises,  as 
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Eastirit  Dm.  therein  stated,  intervened  and  prayed  that  the  attachment 

T^kntmrf,   1833.  '  *^     '^ 


might  be  dissolved,  and  for  a  judgment  in  their  favor,  &;c. 
fu.  The  defendant,  in  the  attachment,  appeared  and  answered, 

w«BB  UT  AL.  |jy  declaring  that  the  instructions,  as  stated  in  the  answer  of 
the  garnishees,  had  been  given  to  them.  The  plaintiff  an- 
swered the  petitions  of  the  intervening  parties  by  a  general 
denial. 

On  these  pleadings,  without  any  further  evidence  being 
adduced,  (for  none  appears  on  the  record,)  the  plaintiff  moved 
for  judgment  against  the  garnishees,  personally,  on  the 
ground  that  they  had  not  fully  answered  to  the  interrogatories, 
and  that  their  omission  to  do  so,  amounted  to  an  admission 
of  funds,  which  made  them  liable  for  the  plaintiff's  demand; 
whereupon,  the  counsel  for  the  defendant  intervenes,  and  gai^ 
nishees  offered  to  have  said  answer  made  more  full  and  explicit, 
by  stating,  on  oath,  that  they  were  not  indebted  to  the  defen- 
dant, which  was  refused  by  the  court  below,  and  bill  of 
exceptions  taken,  &c. 

The  court  then  proceeded  to  give  judgment  against  the 
defendant  and  in  favor  of  the  plaintiff  for  the  whole  amount 
by  him  claimed,  and  ordered  it  to  be  paid  by  the  garnishees; 
from  which  they  and  the  interveners  appealed. 

The  record  does  not  contain  any  statement  of  facts,  nor 
have  errors  been  assigned. as  being  apparent  on  its  face;  the 
case  is,  therefore,  placed  before  this  court  solely  on  the  bill 
of  exceptions;  and,  consequently,  we  have  only  to  determine 
whether  the  judge  a  quo  erred  in  his  opinion  on  this  part  of 
the  cause. 

A  case,  in  which  a  garnishee  claimed  the  right  to  amend 
his  answers  to  interrogatories,  (it  is  believed)  never  was  agi- 
tated before  the  courts  of  this  state,  previous  to  the  present. 
The  practice  of  allowing  amendments  to  petitions  and 
answers  made  in  the  ordinary  manner,  when  such  amend- 
ments evidently  tend  to  the  furtherance  of  justice,  has  always 
been  adopted  and  liberally  acted  on,  under  the  provisions  of 
our  jurisprudence.  But,  answers  required  to  be  made  under 
oath,  to  interrogatories  on  facts  and  articles,  ought  not  to  be 
considered  as  coming  within  the  scope  of  these  provisions. 
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The  rules  relating  to  such  answers  appear  to  be  di£ferent  §^'""  ^'*- 

Jf  Wf  Mflry,    i833« 

from  those  which  govern  in  ordinary  answers  to  actions;  thej  === 
are,  of  necessity,  more  rigid  and  unbending  in  order  to  hasten      ^^^^^^ 
the  administration  of  justice*      Sufficient  time  is  always  ^""b  etai. 
allowed  to  the  defendant  to  examine  the  questions,  and  weigh  to  amen^tois^ 
well  his  responses  before  committing  them  to  writing.    The  ^SaSZd  •rSci^ 
object  of  such  interrogatories  is  to  elicit  truth,  and  ample  thu  tiioM  wii!£ 

gcmm   ordimiy 

opportunity  is  afforded  to  the  person  interrogated,  to  answer  u»w«n. 
clearly,  fully  and  unequivocally.  If  he  does  not  properly  avail 
himself  of  such  opportunity,  it  is  his  own  fault.  A  practice 
once  admitted  of  allowing  suitors  to  amend  their  affidavits 
ad  libitum^  would  probably  induce  inconvenience  and  delays, 
and  might  have  a  tendency,  in  many  instances,  to  lead  to 
perjury.  And  although  we  do  not  apprehend  the  slightest 
danger  of  the  latter  in  the  present  case,  still,  rules  of  practice 
must  be  acted  on  in  relation  to  cases  in  general.  A  strict 
adherance  to  the  articles  of  the  Code  of  PracHce^  which  relate 
to  the  answers  of  garnishees,  may,  in  the  instance  now  before 
the  court,  operate  an  injustice  to  the  appellants;  but  private 
loss  or  injury  must  often  be  tolerated  in  support  of  public 
good,  and  individual  inconvenience  yield  in  support  of  sound 
general  principles. 

The  appellee  relies  mainly  for  an  affirmation  of  the  judg- 
ment rendered  against  the  garnishees,  on  the  articles  of  the 
Code  of  PracHcej  246,  247, 262,  263,  348  and  349;  and  the 
art*  2270  of  the  La.  Code.  The  two  first  of  these  articles 
relate  to  the  right  of  a  plaintiff,  on  attachment,  to  make  third 
persons  parties  as  ganiishees,  and  to  interrogate  them  on  facts 
and  articles*  The  next  two  relate  to  the  consequence  of  refu- 
sal or  neglect  to  answer  by  garnishees.  The  two  last  have 
reference  to  interrogatories  allowed  to  be  put  either  by  plain* 
tiffi  or  defendants,  and  the  consequences  of  neglect  or  refusal 
to  answer.  The  article  cited  from  the  Louisiana  Code^  con- 
tains provisions  in  relation  to  judicial  confessions. 

The  articles  262  and  263,  are  those  which  bear  more  imme- 
diately on  the  question  before  the  court.  The  first  provides, 
that  ^a  garnishee  who  has  been  cited  in  a  suit  must  put  in 
his  answer  within  the  usual  delay,  &c. ;  and  if  interrelated 
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EuTiBir  Du.  on  ^ts  and  articles,  he  must  answer^under  oath,  clearly  and 

====ss  categorically,  each  question  put  to  him  touching  such  matter*" 

Dxiu^ic     r^^  second  provides,  that  ^if  the  garnishee  to  whom  inter* 

wxBB  EX  Aim,  rogatories  have  been  put,  reAise  or  neglect  to  answer  the 

same  under  oath,  in  the  delay  of  the  law,  such  refusal  or  n^ 

gleet  shall  be  considered  as  a  confession  of  his  having  in  his 

hands  property  belon^g  to  the  debtor,  sufficient  to  satisfy 

the  claim  made  against  such  debtor,  and  judgment  shall  be 

rendered  against  him,  &;c« 

In  the  present  case,  the  answer  of  the  garnishees  appears 
to  be  fiilly  responsive  to  the  two  first  interrogatories  put;  and 
although  they  do  not  appear  to  have  been  answered  sepa- 
rately, the  answer,  as  to  them,  maybe  considered  categorical, 
being  direct,  absolute  and  positive.  This  answer  admits 
funds  belonging  to  the  debtor  in  their  hands,  but  alleges, 
that  at  his  instance,  they  had  promised  to  pay  them  over  pro 
raia  to  several  of  lus  creditors,  before  service  or  notice  of  the 
interrogatories;  a  circumstance  which  would  probably  have 
released  these  funds  from  the  plaintiff's  attachment. 

But  no  answer  whatever  is  made  to  the  third  interrogatory, 
by  which  the  garnishees  were  questioned  as  to  their  indebt- 
edness to  the  defendant.  The  counsel  for  the  appellants,  how- 
ever, contends  that  the  answer  to  the  two  first  imply  a  nega- 
tive response  to  the  third.  This  we  think  by  no  means  a 
necessary  or  legal  seguiiur*  That  they  had  funds  in  their 
hands  is  shown  by  their  answer;  but  they  might  at  the  same 
time  have  been  indebted  to  the  principal  defendant  in  a  far- 
ther sum,  and  having  declared  that  these  funds  had  received 
a  distinction  which  would  probably  prevent  the  attachment 
fi'om  holding  them,  they  ought  to  have  answered  the  third 
interrogatory  categorically,  stating  personally  whether  they 
were  or  were  not  indebted  to  the  defendant.  By  neglecting 
to  do  this,  they  have  subjected  themselves  to  have  a  judgment 
rendered  against  them  for  the  amount  claimed  by  the  plain- 
AganddiMiiot  tiff  according  to  the  spirit  of  the  art.  263  of  the  Code  of 

■Dswerinff    wlien  n       ^ 
interrogated     on  l^TCKnee* 

cannot  avoid  the     To  permit  the  eamisbees  now  to  avoid  the  lesal  effect  of 

leffBl effect ofhis  ..     .  ,.  . 

iMsUgeiice.        their  negligence  m  not  answering  tUs  interrogatory,  would, 
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in  oar  (pinion,  violate  express  law  on  the  subject,  and  might,  l^P'*"'  '^ 
in  other  cases,  lead  to  prevarications  and  unsuccessful  delays  =====: 
in  the  administration  of  justice.  '^"°  w."  ^' ""' 

BORIS,  P.  W»  C. 
ST  ALS» 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


BORIE,  F.  w.  e.  V9.  BORIE,  f.  v.  c.  ET  AL8. 

^FSAI.  FBOM    THS^  QOmtT  OF  THS    FOURTH    DUTSi^T,    TRm  JOOWS  OF  TBS 

THIRD  PRBSIDDfO. 

Xhe  wife  conoot,  m  owner,  prevent  tbe  sale  of  a  lot  of  land  Beteedunder  an 
execution  in  fiivor  of  the  credlton  of  iier  hiubandy  to  wfaon  by  piiblio  aei 
the  sale  was  made,  by  alleging  that  the  pntehaie  money  belonged  to  her. 

Although  the  words  of  a  law  are  clear  and  free  firom  ambiguity^  if  the  meaning 
of  the  whole  context  be  doubtful,  the  Code  permiti  a.  departure  from  its 
letter,  and  a  resort  to  its  spirit. 

A  privity  is  contemplated  by  the  law  between  the  party  enjoining  and  the 
Judgment  enjoined. 

If  a  party  through  error  or  mistake,  claim  property  which  has  been  seised 
under  execution,  the  penalty  extends  only  to  the  property  claimed. 

This  suit  was  brought  by  the  wife  of  Augustin  Bone,  io 
obtain  a  separation  of  property;  to  recover  of  him  the  sum  of 
seven  thousand  one  hundred  and  seventy-two  dollars,  receiv- 
ed bj  him  in  her  right;  to  obtedn  a  decree,  giving  her  a  legal 
mortgage  on  his  estate  for  that  amount;  to  enjoin  die  sheriff 
of  the  parish,  and  the  plaintiffi  in  another  suit,  firom  proceed- 
ing further  in  a  seizure  of  a  part  of  her  property  made 
against  her  husband,  the  defendant;  and  to  stay  all  proceed- 
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EAmwi  Du.  ingg  against  the  property  in  her  husband's  possession,  until 
=====  her  claims  should  be  satisfied. 

"**"*tw.  ^  ^       On  motion  of  the  opposing  creditors  of  the  husband,  the 
BORUE,  r.  1I.C.  court  dissolved  the  injunction  prayed  for  in  the  plaintiff's 

petition,  and  condemned  the  plaintiff  and  her  surely  in  solidoj 

for  the  payment  of  one  hundred  dollars,  special  damages^ 

with  costs  of  suit* 

A  motion  for  a  new  trial  having  been  overruled,  the 

plaintiff  appealed. 

Labauvcj  for  appellants. 

L  The  motion  to  dissolve  the  injunction  on  the  face  of 
the  papers,  was  wrongfully  sustained. 

2.  Although  the  act  from  Belly  to  Bone,  purports  to  be  a 
sale,  nevertheless  the  plaintiff  who  was  no  party  to  that  act, 
is  entitied  by  law  to  establish  even  by  parol  evidence,  the 
nature  of  the  transaction,  and  that  it  contained  in  reality,  in 
her  favor,  a  dation  in  paiement*    7  JV\  S.  p*  199, 1 1  Martin  630. 

3.  Again,  the  motion  to  dissolve  on  plaintiff's  own  showing, 
gave  for  granted  all  the  facts  averred  in  the  petition. 
8  JV.  S.  p.  395. 

4.  Even  admitting  that  parol  evidence  could  not  be  receiv- 
ed, to  show  a  daiion  inpaiement^  it  is  not  known  yet,  by  what 
kind  of  proof  plaintiff  intended  to  satisfy  the  court  of  that 
fact;  she  may  have  the  best  kind  of  written  evidence;  she 
had  not  the  opportunity  to  ofier  any,  the  defendants  forced 
her  to  trial  on  the  face  of  her  papers,  allowing  her  the 
benefit  of  her  allegations,  as  stated  in  the  petition. 

5.  Should  it  be  true,  in  fact,  that  Belly,  instead  of  paying 
to  Borie  the  thirty-two  hundred  dollars  coming  to  his  wife, 
gave,  and  Borie  accepted  in  payment,  the  land;  it  is  clear, 
that  the  property  could  not  form  a  part  of  the  community, 
in  the  meaning  of  the  law.  Old  Civil  Code^p*  336,  art.  64, 
{similar  to  New  Civil  Code)  5  JV.  S.  255,  8  JV.  S.  192, 1  La. 
Sep.  520.  .  In  renouncing  the  community,  the  wife  retakes 
her  biens  propres*     Civil  Code^  2404. 
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&  The  judge  erred  in  allowing  special  damages  to  the  Eastsw  Dw. 
defendants,  against  the  plaintiff  and  her  surety;  no  law  =====3 
aa&orised  such  a  decree  in  the  case;  the  sarety  was  not  in  ■**^*^-^*  ^' 
coart  nor  heard;  the  court  could  not  sentence  her,  neither  for  ■<>»'=»  *■•  "•  *• 

IT  ALB. 

damages  nor  for  cost;  if  the  defendants  suffered  damages, 
admitting  that  the  injunction  was  wrongfully  sued  out,  they 
could  not  be  recovered  but  by  a  distinct  and  separate  action 
on  the  bond,  even  then  it  is  clear  that  attorney's  fees  would 
not  be  considered  as  damages,  and  the  allowance  of  them 
here  is  erroneous. 

PoETBR,  J«  delivered  the  opinion  of  the  court. 

This  case  presents  a  contest  between  the  wife  of  an 
alleged  insolvent,  and  some  of  his  creditors,  in  relation  to  a 
tract  of  land  which  they  have  seized  under  an  execution 
issued  against  the  husband,  as  belonging  to  him,  but  which 
the  petitioner  alleges  to  be  her  property. 

There  is  a  bill  of  sale  by  authentic  act,  from  the  father  of 
the  petitioner  to  the  husband,  but  she  alleges  that  the  consi- 
deration in  point  of  fact,  was  not  that  expressed  in  the  deed, 
but  was  in  truth  the  sum  of  thirty-two  hundred  dollars,  of 
which  her  father  had  made  a  donation  to  her. 

The  defendants  moved  to  dissolve  the  injunction,  for  errors 
apparent  on  the  face  of  the  papers.  The  court  sustained  the 
motion,  and  the  petitioner  appealed. 

The  court  understands  that  the  only  question  now  before    The  wife  caa- 

,  notaa  owner  pro- 

it  is*  whether  the  wife  as  owner  of  the  property  seized  may  wnt  the  Mje  of  • 

^  XT      r        ^  J   lotoflaiid,aei«ed 

prevent  its  sale.  What  may  be  her  rights  ultimately  on  the  ^^^^^^1^^ 
property  as  a  privileged  or  mortgaged  creditor,  or  as  exerci-  {[JJ  JJ^^J^d'  Jj 
sing  the  subsidiary  right,  which  the  laws  of  Spain,  in  force  at  I?t**3ie*^rTO 
the  time  this  transaction  took  place,  afibrded  her  in  cases  of  SaMhe^puivliJe 

.,.,.,.  ,  .J         J  r     r  money    belonged 

this  kmd,  is  not  considered  before  us.  to  her. 

We  think  the  court  below  did  not  err.  It  is  true,  that  by 
the  Spanish  jurisprudence  and  laws,  property  purchased  by 
the  husband,  with  the  money  of  his  wife,  becomes  hers.  Still, 
if  the  acquisition  was  made  in  his  name,  and  without  her 
intervention,  as  is  alleged  was  the  case  here,  her  right  was 

12 
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Eastkrh  Dm.  only  subsidiary,  and  could  not  be  exercised  but  in  case  of 

February^    1833.  j  j  ct      cs    hi*    r»    i  rkr* 

=====  insolvency  and  defect  of  other  property,     oce  8  JV.  o.  i92L 
Febrero  p.  2,  lib*  1,  chap*  4,  sec.  1,  no.  7.     The  court  below 


BORIE,  F.  W.  C. 

BORIS,  F.  K.  c.  refused  to  assess  damages  against  the  plaintiff,  under  the  act 
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of  1831,  but  gave  judgment  against  her  and  her  surety  for 
one  hundred  dollars,  as  special  damages. 

This  decree  is  complained  of  by  both  parties.  The  refusal 
to  grant  the  damages  prescribed  by  the  act  just  referred  to, 
appears  to  have  been  made  in  consequence  of  the  decision 
of  this  court  in  the  case  of  RicarcTs  heirs  vs.  Hiriariy  not  yet 
reported.  We  have  been  requested  to  review  that  decision, 
and  a  very  elaborate  argument  has  been  addressed  to  us, 
to  prove  its  incorrectness.  The  substance  of  the  objec- 
tions offered  is,  that  the  law  makes  no  difference  between  the 
case  of  a  third  party  sueing  out  an  injunction  against  the 
sale  of  a  particular  piece  of  property,  and  the  defendant  in 
execution  who  arrests  the  progress  of  the  writ  entirely. 
That  where  the  law  does  not  distinguish  we  should  not.  And 
finally,  that  the  case  of  third  parties  obtaining  injunction,  is 
within  the  mischiefs  intended  to  be  repressed,  as  well  as 
within  the  express  letter  of  the  law. 

If  this  reasoning  be  correct,  we  were  certainly  in  error, 
and  it  would  be  our  duty  to  retrace  our  steps,  and  get  right 
as  soon  as  possible.  After  a  very  attentive  consideration  of 
the  subject,  we  feel,  however,  constrained  to  retain  our  first 
impressions.  It  is  true,  the  statute  does  not  in  express  terms, 
confine  the  penalty  to  the  defendant  in  execution  who 
enjoins.  It  speaks  generally  of  the  trial  of  injtmt^onsj  and 
says  that  on  this  trial  the  surety  on  the  bond  shall  be  consi- 
dered as  a  party  plaintiff  in  the  suit,  and  it  directs  that  the 
court  in  the  same  judgment  shall  condemn  the  plaintiff  and 
surety  jointly  and  severally,  to  pay  to  the  defendant  interest 
at  the  rate  of  ten  per  cent,  per  annum,  on  the  amount  of  the 
judgment,  and  not  more  than  twenty  per  cent,  as  damages, 
unless  damages  to  a  greater  amount  be  proved. 

In  the  construction  of  statutes  we  are  directed  by  our  Code, 
when  the  law  is  clear  and  free  from  all  ambiguity,  not  to 
depart  from  its  letter,  under  the  pretext  of  pursuing  its  spirit. 
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This  is  BO  doubt  a  very  proper  limitation  on  the  power  of^^^^  JJ^ 
courts.     But  we  apprehend  it  was  not  contemplated  by  this  =: 

enactment,  that  because  each  word  had  a  distinct  and  clear         ««. 
signification,  that  we  are  not  to  seek  in  the  whole  context  for  '®*"'  f;  "*  ^' 

o  '  ET  AL8. 

the  meaning  of  the  law  maker*     This  surely  cannot  be  con-     Although  tha 

words   of  a  law 

ndered  as  a  pretext,  that  is.  a  false  allegation,  of  pursuing  its  are  dear  aDd  free 

r  7  T        J  6  7         r  &         f^^    ambiguity, 

spirit.     Then  how  can  a  law  be  said  to  be  clear  from  all  if  the  meaning  of 

'  the  whole  context 

ambiguity,  when  the  perusal  of  it  leads  the  mind  of  those  cUe*~*'nMte*a 
who   are  compelled  to  interpret  it,  to  a  conclusion  that  i'^JJJ^^,„j^ 
another  class  of  cases,  than  that  which  it  is  required  to  apply  ■^'^^•'••p"^™'- 
it  to,  were  provided   for.     Such  is  our  conclusion  in  the 
instance  before  us.     We  think  it  evident  the  law  contem- 
plates a  privity  to  exist  between  the  party  enjoining  and  the   ^pjJt|7J*^ 
judgment  enjoined.     Else  why  direct  damages  at  a  certain  {jSy***J3Si2j 
rate  to  be  agreed  on  the  amount  of  the  judgment.     Can  any  SS>)£Si  '"'*^ 
one  believe  it  was  the  intention  of  the  legislature,  that  where 
the  seizure  was  made  under  a  judgment  to  any  amount,  and 
there  have  been  some  rendered  in  the  court  as  high  as  fifty 
thousand  dollars,  that  a  third  party  who  believed  he  had  a 
right  to  any,  the  smallest  portion  of  the  property  seized,  could 
not  assert  that  right  without  exposing  himself  to  a  penalty  in 
case  of  mistake  or  error,  to  ten,  or  perhaps  fifty  times  the 
amount  in  dispute?   We  do  not  believe  any  such  thing  was 
intended.     The  penalty  being  given,  and  the  interest  directed 
to  be  calculated  on  the  amount  of  the  judgment,  satisfies  us 
that  it  was  intended  in  cases  where  the  execution  of  the 
judgment  was  enjoined.     In  the  greater  number  of  instances,  thmigi'e'J^^i 
(and  it  is  for  these,  legislation  is  presumed  to  be  made)  the  S?^^    ^hkS 
injunction  by  a  third  party,  leaves  the  judgment  and  execu-  «Sdei^xeSSJj 
tion  in  full  activity  on  all  property  but  that  which  he  claims,  tpSd/oniy^to  £ 
80  that  the  case  is  not  within  the  mischiefs  intended  to  be  "* 
repressed.     It  would  be  a  strange  conclusion  indeed  to  reach, 
that  in  case,  where,  notwithstanding  the  property  of  which 
the  sale  was  enjoined,  did  not  amount  to  perhaps  one  twen- 
tieth part  of  the  judgment,  and  the  defendant  in  execution 
had  other  property  sufficient   to  satisfy  it,    no  individual 
can  contest  the  privilege  of  the  creditor  to  seize  and  sell  any 
part  of  the  property  of  the  debtor,  except  under  the  penalty 
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Eastxrk  Dm.  far  beyond  the  value  of  the  thing  in  dispute !    Yet  that  u 

Februarf,    1833.  •'  i  i  >.  i 

=====  what  is  contended  for;  the  law  is  said  to  be  clear  from  all 
■^'^"jj"  ^'  ^-  ambiguity,  and  it  applies  to  all  cases  of  injunctions.  The 
soRn,  F.  M.  0.  proposition  indeed  amounts  to  this,  that  bj  our  law,  every 
man  who  is  a  creditor,  is  invested  with  privileges  which  are 
given  to  no  other  citizen,  and  that  no  one  shall  contest  his 
right  to  seize  any  property  under  execution,  except  at  the 
risk  of  paying  a  penalty  which  he  would  not  be  obliged 
to  pay  in  asserting  his  claim  against  any  one  eke;  a  penalty 
too,  which  in  many  instances  would  bear  no  proportion  to  the 
value  of  the  property,  or  the  injury  inflicted.  Whenever  the 
legislature  of  Louisiana  tell  us  in  express  terms,  that  it  is 
their  intention  to  make  a  privileged  order  of  creditors,  we 
shall  believe  it,  not  before.  And  we  fully  assent  to  the 
opinion  of  the  Supreme  Court  of  the  United  States,  that 
^where  rights  are  infringed,  where  fundamental  principles 
are  overthrown,  where  the  general  system  of  laws  is  departed 
from,  the  legislative  intention  must  be  expressed  with  inevi* 
table  clearness,  to  induce  a  court  of  justice  to  suppose  a 
design  to  effect  such  objects."    2  Cranch  390. 

We  do  not  think  it  necessary  to  examine,  whether  in  a 
case  where  collusion  was  proved  between  the  plaintiff  in 
injunction,  and  the  defendant  in  execution,  the  penalty  might 
not  be  incurred,  because  the  collusion  is  not  proved  in  this 
instance  to  our  satisfaction. 

Believing  this  case  not  to  come  within  the  act  of  1831,  we 
think  the  court  below  erred  in  condenming  the  plaintiff  and 
her  surety,  to  pay  one  hundred  dollars  damages.  The 
defendants'  remedy  is  on  the  bond. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  proceeding 
to  give  such  judgment  here,  as  in  our  opinion  ought  to  have 
been  given  below,  it  is  decreed  and  ordered,  that  the  injunc- 
tion granted  in  this  £^ainst  the  sale  of  the  property  men- 
tioned in  the  petition  be  dissolved,  the  plaintiff  paying  the 
cost  below;  the  defendants  those  of  appeal. 
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Eastsbh  Dia. 
BRU6IER  «f.  MOUSSIER'S  ADM'R.  , 

BMJ6UR 


appkai.  mok  thz  court  of  pr0batk8  of  tkx  parish  of  jiffbrsov.        movmixr'f 

adm'b. 

IVliere  a  party  was  employed  in  the  month  of  October,  and  again  in  the  month 

of  December,  the  court  will  infer  that  there  was  but  one  contract 

This  action  was  brought  to  recoyer,  as  a  privileged  debt, 
the  sum  of  seven  hundred  and  eightj-four  dollars  and  eighteen 
cents*  This  sum  appears  to  be  due  the  plaintiff  for  work 
done  upon  a  plantation  at  different  times.  The  object  of  the 
suit  was  to  obtain  a  privilege  on  the  proceeds  of  the  sale  of 
the  plantation,  which  the  administrator  of  the  deceased 
debtor  bad  refused  to  grant*  The  value  of  the  work  exceeded 
five  hundred  dollars;  no  contract  was  ever  registered.  The 
court  below  decided  there  was  but  one  contract,  and  conse- 
quentlj  refused  the  privilege  asked.     The  plaintiff  appealed* 

D.  Seghersj  for  appellant. 

1.  Such  facts  as  are  not  denied  by  the  answer,  are  to  be 
considered  as  admitted.  The  plaintiff  is  not  bound  to  admi- 
nister any  proof  of  his  allegations  which  are  not  denied  by 
the  answer.  4  Martinis  Rqforiaj  JV.  &  615,  Akin  et  al  ys. 
Bedford  et  aL 

2.  This  case  is  to  be  governed  by  art.  3239  of  the  La. 
Code. 

Appellee,  in  propria  persona. 

1.  The  answer  does  not  admit  any  thing,  except  that  the 
plaintiff  is  an  ordinary  creditor  of  the  estate  of  J.  B.  Moua- 
sier,  for  the  sum  of  six  hundred  dollars,  therefore  plaintiff 
was  bound  to  make  out  his  case. 

2.  If,  as  contended  by  defendant,  there  was  but  one  contract 
exceeding  five  hundred  dollars,  the  plaintiff  has  no  privilege, 
because  the  contract  was  not  registered  as  required  by  law* 
Civil  Code,  2746, 3238. 
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Eastbm  Di8.      3.  If  there  were  two  contracts,  the  privileges  resultins 

Febrmmrf,  1833.  ?  f  &  & 

m  '  :a8  therefroiD,  are  prescribed.     Civil  Code,  2747. 

BKUGUR 

Moussix&'s        Porter.  J.  delivered  the  opinion  of  the  court. 

The  petition  states,  that  in  the  month  of  October,  1830, 
fhe  plaintiff  was  employed  by  the  deceased  to  do  certain 
work  on  his  plantation,  and  that  the  value  of  this  work  is 
four  hundred  and  seventy-six  dollars  and  ninety-six  cents,  of 
which  there  has  only  been  paid  the  sum  of  one  hundred  and 
eighty  dollars,  leaving  a  balance  of  two  hundred  and  nint}'- 
six  doUars  and  ninety-six  cents. 

It  further  states,  that  on  the  first  of  December,  of  the  same 
year,  he  was  again  employed  to  work  on  the  plantation  of 
the  deceased,  and  that  his  labor  was  worth  four  hundred  and 
eighty-seven  dollars  and  twenty-two  cents. 

The  answer  acknowledges,  that  the  sum  of  six  hundred 
dollars  was  due,  but  denied  the  claim  set  up  in  the  petition, 
that  the  debt  should  be  paid  by  privilege  and  preference. 

The  court  gave  judgment  for  the  amount  admitted  by  the 
answer,  but  refused  the  privilege.     The  plaintiff  appealed. 

The  2746th  article  of  the  La.  Coc^c,  provides,  that  no  agree- 
ment or  undertaking  for  work,  exceeding  five  hundred  dollars, 
which  has  not  been  reduced  to  writing,  and  registered,  shall 
confer  a  privilege. 

The  plaintiff  contends,  that  the  amount  due  exceeds  five 
hundred  dollars;  and  there  was  no  registry,  yet  the  debt 
should  be  considered  privileged,  and  decreed  to  be  paid  as 
euch,  because  it  arose  from  two  agreements,  each  of  which 
was  below  the  sum  of  five  hundred  dollars. 

In  support  of  this  proposition,  he  relies  on  the  allegations 
in  the  petition;  that  he  was  employed  in  the  month  of  October, 
and  dgain  employed  in  the  month  of  December,  to  work  on 
the  plantation  of  the  deceased;  and  that  the  allegations 
being  uncontradicted  by  the  answer,  must  be  taken  as  true. 

Testimony  was  taken,  by  consent  of  parties,  which  esta- 
blishes, that  the  plaintiff,  after  commencing  work  on  the 
plantation,  and  continuing  at  it  for  some  time,  was  compelled^ 
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for  want  of  materials,  to  stop,  and  that  he  afterwards  retamed  5*5?*"  ^^* 
and  worked  there  again*  ^  a» 

The  judge  below  considered,  that  although  there  were      »"^™ 
two  accounts  presented,  there  was,  in  truth,  but  one  contract,    Movaam's 
and  rejected  the  claim  of  privilege. 

There  is  no  alleviation  in  the  petition,  that  there  were  two  whare  upvtj 
distinct  agreements,  or  contracts.  The  plaintiff  might  well  jL?*^*JflJ[ 
be  employed  on  the  plantation  in  the  month  of  October,  jS^JSJUbJJ^'^tfcl 
and  again  in  the  month  of  December,  in  virtue  of  one  con-  S3J{^,^J?w«fbIlit 
tract  When  such  consequences  are  drawn  from  an  admis-  "* 
fiion,  as  are  attempted  here,  the  allegation  should  be  clear 
and  distinct  in  its  meaning.  The  word,  employ^  may  mean 
eitlier  busy,  or  occupied  at  work,  or  it  may  mean  commick 
sioned  or  instructed  with  the  management  of  an  affair.  If 
taken  in  the  latter  sense,  it  might,  perhaps,  justify  the  con- 
clusion, it  w£is  used  in  the  petition  to  express  two  distinct 
commissions,  or  engagements;  but  it  is  clear  the  plaintiff 
himself  did  not  so  intend  to  use  it.  For  he  alleges,  that  on 
the  first  of  October,  and  the  following  days,  he  was  employed 
to  erect  buildings,  which  clearly  means,  that  he  was  occu- 
pied and  at  work  on  the  plantation  during  these  times; 
unless  he  intended  to  say,  that  he  made  a  new  agreement 
each  day,  which  is  not  contended  for.  The  admission,  there- 
fore, in  the  answer,  that  the  intestate  owed  six  hundred 
dpllars,  cannot  be  taken  as  a  confession  there  were  two 
agreements;  and  the  parol  evidence,  that  work  was  discon- 
tinued for  want  of  materials,  joined  to  the  extreme  impro- 
bability that  two  distinct  contracts  were  made  on  a  sugar 
plantation,  at  that  season  of  the  year,  for  work,  of  which  the 
necessity  was  as  obvious  before  October,  as  in  December, 
satisfy  us  the  judge  did  not  err;  and  it  is,  therefore,  ordered 
and  decreed,  that  the  judgment  of  the  Court  of  Probates  be 
affirmed,  with  costs. 
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DESLONDE,  f.  m.  c.  t».  LE  BRERET. 


P.  «.  C. 

Of. 
LS  BUBBJET. 


APPEAL  FROM   THE    COURT  OF    THE   FOURTH    DISTRICT,    THE    JUDGE  OF  THE 

8EC0VD  PRESIDIKO. 

The  natural  father  is  not  a  competent  witness  for  his  natural  child. 

A  bin  of  sale,  speciiying  the  price  paid  for  a  slave,  is  proper  evidence  as  to 
his  TBlue,  though  not  conclusive. 

Hiriart  and  Damsy  for  appellant. 


Jiltchohy  for  appellee. 

The  coart  a  quo^  did  not  err  in  rejecting  the  testimony  of 
applicant's  father,  he  being  an  incompetent  witness,  both 
from  interest  and  relationship.     La.  Code^  2260. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Porter,  J. 

The  plaintiff  sues  the  defendant,  to  recover  from  him  tlie 
value  of  a  slave,  which  he  is  alleged  to  have  killed. 

The  answer  denies  that  the  defendant  is  indebted  in 
mannei^  and  form  as  alleged,  or  in  any  other;  and  furdier, 
that  if  the  slave  came  to  his  death  through  the  agency  of 
defendant,  he  was  justifiable  in  the  eye  of  the  law,  as  the 
negro  was  in  tiie  habit  of  stealing  and  carrying  away  the 
defendant's  property  in  the  night. 

On  the  trial,  the  plaintiff  offered  his  natural  father  as  a 

witness;  he  was  objected  to,  and  the  court  refused  to  admit 

him  to  testify.     To  the  opinion  of  the  judge  thus  rejecting 

the  witness,  a  bill  of  exceptions  was  taken. 

Tiie  natoni     The  2360th  article  of  the  Louisiana  Code,  supports  the 

ftth«r  to  not   a  '        rr 

•ompetoDt    wit-  opinion  of  the  judse,  and  the  reason  on  which  the  exclusion 

tm»  for  hw  aatn-     *  .;       o   ? 

m  euid.  is  pronounced  by  that  article,  seems  to  us  to  apply  as  well  to 

natural,  as  to  ligitimate  children.    La.  Code  916. 
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Another  bill  of  exceptions  was  taken  to  the  judge  refusing  EAirsn*  j>^ 
the  plaiatiff  permission  to  give  in  evidence  a  bill  of  sale  by  ===== 
which  he  had  acquired  the  property.     We  learn  by  the  bill     '^"^.''c '' 
of  exceptions,  that  the  evidence  was  offered  as  well  to  prove  *'* 

title  in  the  slave,  as  to  prove  his  value- 
It  was  objected  to  because  the  title  was  not  put  at  issue 
by  the  pleadings,  and  because  the  same  wbs  now  more 
formally  admitted  on  record,  and  second,  that  the  act  did  not 
show  the  value  of  the  slave  at  the  time  of  his  death,  or  at 
any  other  time. 

We  are  of  opinion  the  court  erred.     The  price  which  the    a  boi  of  ni«, 
owner  of  a  slave  has  paid  for  him,  is  very  proper  evidence  g[*««  ij^  **  • 
to  be  laid  before  a  jury  of  his  value,  though  it  is  by  no  means  ^uJJ*S<I!l?S 
conclusive.     The  fact  appearing  on  the  bill  of  sale,  in  the  «»«*"«^- 
present  instance,  namely,  that  no  particular  value  was  affixed 
to  the  slave  in  question,  but  that  a  certain  sum  was  ^ven 
for  him  and  several  others,  did  not  authorise  the  court  to 
reject  it,  because  the  plaintiff* might  haive  shown  from  other 
testimony,  that  the  other  slaves  were  of  equal  value  to  the 
negro  killed,  and  that  consequently  the  sum  paid  for  him^ 
was  the  proportion  to  one  which  the  whole  number  bore  to 
the  price  given  for  all.     It  is  no  legal  objection  to  evidence, 
that  it  does  not  per  se  prove  the  whole  case,  or  make  out  a 
distinct  fact  completely.     It  is  sufficient  if  it  aids  in  arriving 
correctly  at  either. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
and  it  is -further  ordered,  that  this  cause  be  remanded  for  a 
new  trial,  with  directions  to  the  court,  not  to  reject  the  bill 
of  sale  mentioned  in  the  bill  of  exceptions,  and  it  is  further 
ordered,  that  the  appellee  pay  the  costs  of  this  appeal. 
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Eastern  Dm. 

Fehruarvt   1833. 

===r  HURST  «f.  WALLACE. 

BURST 
WALLACB.  APPRAL  FROM  THE   COURT  OF  THE  FIRST  DISTRICT. 


Where  slaves  are  put  on  board  of  a  steamboat  by  a  person  who  assumes  to  be 
their  owner,  and  who  accompanies  them  to  their  place  of  destination,  no 
responsibility  attaches  to  the  captain. 

Whether  the  captain  would  be  liable,  where  the  slaves  are  put  on  board,  but 
not  accompanied  by  the  person  assuming  the  ownership,  without  proof  of 
criminality,  or  gross  negligence. — QiiereT 

Btichanan^  for  appellants. 

!•  The  evidence  for  the  defendant,  to  which  exception 
was  taken,  was  improperly  admitted. 

2.  The  allegations  of  petition  as  regards  the  abduction  of 
daves,  and  the  damages  claimed  therefor,  are  made  out  by 
proof. 

3.  The  defendant,  as  master  of  the  steamboat,  on  board 
of  which  the  slaves  were  carried  away,  is,  by  law,  liable  for 
the  damages  occasioned  by  their  abduction,  in  consequence 
of  not  having  complied  with  the  requisitions  of  an  act  of 
1816,  entitled  ^  An  act  to  take  the  most  effectual  measures 
in  order  to  prevent  the  transportation  or  carrying  away  of 
slaves  out  of  this  state,  against  the  will  of  their  owners,  and 
for  other  purposes." 

WorthingUmj  for  appellee. 

The  judgment  conforms  to  the  justice  of  the  case,  and 
is  consistent  with  the  evidence. 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathews,  J. 

In  this  case,  the  plaintiff  claims  damages,  which  he  alleges 
that  he  suffered  by  the  misconduct  of  the  defendant,  (who 
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was  master  of  the  steamboat  Hercules,)  by  receiving  on  board  ^^^J^  ^^ 
said  boat  and  carrying  to  Louisville,  in  Kentucky,  two  slaves,  =s 

the  property  of  the  petitioner.  ^m" 

Reliance  for  a  recovery  of  the  damages  claimed,  is  placed  wali^ci. 
solely  on  the  provisions  of  an  act  of  the  legislature,  passed 
in  1816,  to  be  found  in  tiie  printed  laws  of  that  year,  at  page 
eight.  The  third  and  fourth  sections  of  this  act,  are  those 
cited  by  the  plaintiff  in  support  of  his  claim.  The  first  of 
these  sections  prohibits  masters  or  commanders  of  ships,  and 
other  vessels  and  water  crafts,  from  carrying  out  of  this  state 
any  free  persons  of  color,  without  filing  evidence  in  the  office 
of  the  mayor  of  New-Orleans,  or  in  that  of  some  parish 
judge,  as  the  case  may  require,  of  the  freedom  of  the  person 
about  to  be  transported.  And  in  cases  where  slaves  are  to 
be  carried  out  of  the  state,  written  permissions  of  the  owners 
are  required  to  be  filed  in  like  manner.  The  fourth  section 
fixes  the  amount  of  penalty  for  a  violation  of  the  act,  and 
establishes  the  right  of  persons  injured  to  recover  damages,  &c« 

The  court  below  rendered  judgment  in  favor  of  the  defen- 
dant, from  which  the  plaintiff  appealed. 

The  evidence  of  the  case  shows,  that  the  slaves  in  question  JJJ^SSJIJ^ 
were  put  on  board  the  boat  by  a  person  who  assumed  to  be  jSlSj*TUS^«i 
their  owner,  and  who  went  with  them  in  the  boat.  No  proof  JJ^^/^ISil 
seems  to  have  been  adduced  to  authorise  a  belief,  that  the  tTuraETphm  ot 
master  acted  in  any  manner  criminally,  or  was  grossly  negli-  reraonsibmty  ai- 

_  tacnea  to  the  ciq|H 

gent  in  his  conduct  in  receiving  the  slaves  and  pretended  tain- 
owner  on  board  liis  boat,  and  carrying  them  to  their  place  of 
destination.     Unless  the  statute  must  be  so  construed  as  to 
prohibit  commanders  of  vessels  from  carrying  slaves   and 
their  owners,  together,  out  of  the  state,  without  pursuing  the 
formalities  required  by  it,  in  relation  to  free  persons  of  color, 
or  slaves,  who  may  be  permitted  to  be  taken  away.     We  ^S^oJidSfK 
are  of  opinion,  that  neither  the  letter  nor  the  spirit  of  the  S;^„^^7p„t*S; 
law  imposes  such  duty  on  a  master  of  a  vessel,  when  the  Jj^j^^l^'byrhi 
owner  puts  his  slaves  on  board  and  goes  with  them.     Per-  SB"**°owmInK 
haps,  not  even  in  a  case  when  they  were  put  on  board  without  cnminautv     or 

,     f  .     ,    ,  .    ux     r  f^^  negligence. 

being  accompanied  by  a  person  assuming  a  ngnt  ol  owner-  Qiiera? 
ship,  where  no  proof  was  made  of  criminality,  or  gross  negli- 
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£ii«T«ur  Dtf.  gence,  on  the  part  of  the  commaoder.  The  evidence  shows, 
^'  in  the  present  case,  that  the  plaintiff  has  received  injury  and 
suffered  loss;  but  the  loss,  or  damage,  was  occasioned  solely 
by  the  criminal  conduct  of  the  pretended  owner.  To  give 
the  construction  to  the  act  contended  for  by  the  counsel  for 
the  appellant,  would  be  to  make  an  innocent  man  respon- 
sible for  the  offence  committed  by  the  guilty,  contrary  to  all 
sound  principles  of  morality  and  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


128     510| 
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^^  JfJ  STERLIN'S  EXECUTOR  vs.  GROS. 

49  1444. 

ft      lOOl  APrXAL  PEOM   THX   COURT  OF   PROBATES  OF  THE    CITT  ABTD  FARUM  OP 


5EW-0RI.XAlia. 


A  nnncapathre  testament  by  pablic  act,  executed  in  the  presence  of  three 
witnesses,  who  do  not  reride  within  the  parish,  is  null  and  void. 

Sales  of  property  made  under  a  will,  which  is  noU  and  void,  cannot  be  set  aside 
by  the  court,  unless  third  persons  who  have  obtained  an  interest  in  tlie 
property,  are  made  parties. 

An  estate  u  liable  for  the  costs  incurred  by  an  executor,  under  a  will  which  is 
null  and  void,  in  endeayoring  to  sustain  its  validity. 

tf  a  will  be  declared  null  and  void,  the  executor  under  it,  will  be  decreed  to 
render  to  the  court  an  account  of  his  administration,  and  to  bring  into 
court  all  the  moneys  and  credits  of  the  estate  in  his  hands. 

This  action  was  brought  to  obtain  possession  of  the  estate 
fif  Pliilippe  Sterlin,  deceased.  The  plaintiff  produced  a 
notarial  copjof  the  will,  by  which  the  deceased  acknowledged 
him  to  be  his  only  child,  and  bequeathed  to  h  im  diree-fourih^ 
fif  the  property  of  which  the  testator  'should  die  possessed,  and 
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constitated  him  his  legatee,  by  universal  .title.    The  plaintiff  f*"*""  Dm. 

Ftbrunry^    1833. 

averred  the  null!  tj  of  another  instnimeDt,  purporting  to  be  a  ^ 
will,  executed  bj  the  deceased,  on  the  grounds  of  want  of 
capacity  in  the  deceased,  at  the  time  of  making  it,  mis- 
understanding of  its  contents,  and   for  not  being  legally 
witnessed. 

The  defendant  and  executor,  under  the  will  alleged  to  be 
void,  appeared  and  excepted,  that  the  plaintiff  was  not  enti- 
tled to  be  put  in  possessicm  of  the  estate  of  the  deceased. 
He  answered,  that  the  will,  under  which  he  was  executor, 
was  valid;  that  the  same  had  been  dulj  homologated  and 
registered  in  court,  and  the  usual  formalities  had  been  com- 
plied widi  on  his  part.  He  averred,  that  part  of  the  pro- 
perty of  the  succession  had  been  sold  by  the  register  of  wills, 
under  an  order  of  the  court. 

An  injunction  obtained  by  the  plaintiff,  was  dissolved  on 
flie  defendant  giving  bond  and  security,  conformably  to  the 
307th  curticle  of  the  Code  of  Practice. 

The  court  rescinded  the  order  of  registry  and  execution 
of  the  will,  under  which  tiie  defendant  was  appointed  testa- 
mentary  executor;  and  &at  will  avoided,  and  all  proceedr 
ings  under  it,  which  had  taken  place.  The  defendant 
appealed. 

jD.  4r  /•  Seghers^  for  appellant. 

1.  The  executor  is  bound  to  maintain  the  last  will  of  his 
testator  by  all  lawful  means.  He  would  be  liable  in  damages, 
should  he  not  do  it.  He  cannot,  therefore,  be  decreed  to  pay 
ten  per  centum  damages  to  the  plaintiff  and  appellee,  for  the 
sole  fact  of  having  appealed  from  the  judgment  of  the  infe- 
rior tribunal* 

2.  The  court  below  was  right  in  directing  the  estate  of 
Steriin  to  be  placed  in  the  hands  of  ibe  regiater  of  wills, 
and  not  in  the  possession  of  tiie  alleged  natural  son  of  the  de- 
ceased, even  on  his  offering  doe  security;  because,  should 
the  last  will  of  die  deceased  be  annulled,  there  exists  another 
will,  whlefa,  if  admitted,  is  then  to  be  executed,  and  which 
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=  estate  must  be  placed. 

3.  The  court  belcfw  was  right  in  directing  the  costs  of  the 
suit  to  be  paid  bj^'the  estate.  The  executor  is  bound  to 
maintain  the  last  will  of  his  testator,  and  should  not  suffer 
damages  for  doing  his  duty. 

4.  The  injunction  obtained  by  the  plaintiff  and  appellee^ 
was  correctly  dissolved,  in  pursuance  of  article  307  of  the 
Code  of  Practice^  and  2601  of  the  Civil  Code;  and  this  court 
cannot,  in  this  case,  inquire  into  the  validity  of  a  sale  of 
real  property  situated  in  the  parish  of  Jefierson,  but  sold  at 
New-Orleans  by  the  register  of  wills. 

5.  Admitting,  for  argument's  sake,  that  the  last  will  of  the 
deceased  be  null  and  void,  even  in  that  case  the  court  below 
appears  to  us  to  have  erred  in  deciding  that  all  the  pro- 
ceedings under  the  will  are  thereby  annulled.  It  does  not 
necessarily  follow,  that  the  inventories  and  sales,  made  under 
the  direction  of  the  Probate  Court,  must  fall,  because  the 
last  vrill  of  the  deceased  is  found  to  be  defective.  Such  a 
principle  would  throw  society  into  confusion,  and  destroy 
faith  due  to  judicial  proceedings.  Durantonj  vol.  3,  page 
471,  no.  479. 

6.  The  plaintiff  has  no  right  to  sue,'  for  the  only  legal 
evidence  on  record  of  his  being  the  natural  son  of  the  de- 
ceased, is  contained  in  the  last  will  under  which  he  claims. 
Now  this  will  is  null  and  void  on  its  very  inspection,  as  not 
being  with  the  formalities  required  by  law.  It  is  not  enti- 
tled to  any  credit  whatever,  and  of  course  the  allegations 
therein  contained  must  not  be  attended  to,  and  are  of  no 
eflect. 

7.  The  court  below  appears  to  us  to  have  erred  in  admit- 
ting testimony  to  contradict  the  last  will  of  the  deceased. 
(It  is  here  to  be  observed,  that  this  testimony  was  taken  down 
in  court,  subject  to  all  legal  exceptions.  This  was  done  in 
order  not  to  burthen  the  record  with  bills  of  exceptions.)  We 
say,  that  no  such  testimony  ought  to  have  been  admitted.  No* 
defect  was  perceived  in  the  will  on  its  inspection.  The  will, 
therefore,  according  to  the  Civil  Code,  art.  1640,  makes  fuU 
proof  by  itself,  that  all  the  formalities  have  been  complied  with, 
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and  that  all  the  facts  and  alleecations  therein  contained  are  true.  Casterv  Du. 

°  '   Fe»ni«ry,  1833. 

unless  the  will  be  alleged  to  be  false;  {argue  de  faux)  which : 
was  not  done  in  this  case*      13  Merlin  Rq).  Jurisp.  405, 
Paris  ed.  1815,  swr  Popinion  du  president  Favre*    5  Martinis 
Rep*  Langlish  vs.  Schons*  . 

8.  Should  the  court,  contrary  to  our  expectations,  be  of 
opinion,  that  testimony  has  been  rightly  introduced  to  prove 
the  residences  of  the  witnesses,  then  we  would  say  that  the 
spirit  of  the  law  has  been  complied  with;  for  the  witnesses 
to  the  will  were  the  intimate  friends  and  nearest  neighbors  of 
the  deceased;  and  secondly,  that  there  is  no  law  so  strict  as 
not  to  admit  an  exception.  We  here  find  one  pointed  out  to 
us  by  the  Roman  law.  Barbaric  Philippus^  whereby  it  is  said 
that  a  slave  having  acted  as  proconsul,  in  a  province,  all  his 
acts,  as  such,  were  approved  by  the  prince,  and  admitted  to 
be  good  and  valid,  on  account  of  his  having  been  believed  to 
be  free  by  all  those  therein  concerned.  See  Merlin^  who 
says,  on  this  point,  that  this  decision  is  to  be  followed  in  all 
similar  cases  where  people  are  laboring  under  a  false  impres- 
sion. 13  Repert,  Jurisp.  389,  sec.  2,  no.  3,  Paris  ed.  1815. 
Verbo  Temoin  Instrumentaire. 

9.  The  plaintiff  alleges' in  his  petition,  that  on  the  14th, 
the  testator  was  not  in  a  situation  to  make  a  will ;  the  contrary 
is  proved  by  the  physicians,  Senac,  Bozeman,  and  all  the 
other  witnesses;  on  the  15th,  it  is  true,  that  the  testator 
had  lost  his  senses. 

10.  The  plaintiff  alleges,  that  the  wishes  of  the  testator 
were  not  complied  with.  This  fact  is  contradicted  by  the 
testimony  of  Pollock,  Mouchor,  and  even  by  Bozeman, 
who  says,  that  the  notary  read  the  will  very  slowly,  stopping 
at  the  close  of  every  sentence. 

Preston^  for  appellee. 

1.  The  will  under  which  Celestin  Gros  claims,  is  null, 
because  attested  by  witnesses  not  residing  in  the  parish  where 
it  was  made. 

2.  Because  the  dispositions  of  the  testator  were  not  under- 
stood by  the  notary. 
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EASTxKir  Dn.      3.  Because  the  wishes  of  the  testator  were  not  complied 

•  with* 
sTiRLiK 's        ^^  Because  he  was  not  in  a  situation  to  make  a  will. 

JtXJECUTOR 

«'•  5.  The  will,  under  which  the  appellant  claims,  is  made 

perfectly  in  conformity  to  law. 

Po^TBR,  J.  dehvered  the  opinion  of  the  court. 


The  defendant  is  named  executor  in  an  instrument  which 
he  affirms  to  be  the  last  will  and  testament  of  one  PhilUppe 
Sterlin,  deceased.  The  plaintiff  who  is  natural  son  of  the 
deceased,  and  who  alleges  that  his  father  lefl  no  legiti- 
mate ascendants  or  descendants,  or  brothers  or  sisters,  sues 
to  hare  this  will  declared  null  and  void,  and  to  obtain 
possession  of  the  property  of  which  the  deceased  died 
possessed. 

The  defendant  conte^  the  quality  of  the  petitioner,  but 
we  think  the  evidence  clearly  establishes  it.  Admitting  the 
objections  made  to  the  previous  wilt,  in  which  the  plaintiff  is 
expressly  recognized  as  his  natural  son  by  the  deceased,  still 
it  is  good  as  a  declaration  before  a  notary  and  witnesses. 

The  instrument  which  the  defendant  presents  as  the  last 
will  and  testament  of  the  deceased,  cannot  be  considered 
such,  because  the  witnesses  to  it  do  not  reside,  nor  did 
reside  at  the  time  it  was  made  in  the  same  parish  with  the 
testator,  and  they  are  not  in  sufficient  number  to  meet  the 
requisitions  of  the  law,  considering  them  to  be  non-residents. 

By  the  1571st  article  of  the  Louisiana  Code,  nuncupative 
testaments,  by  public  act  must  be  received  by  a  notary  pub- 
lic, in  presence  of  three  witnesses  residing  in  the  place  where 
the  will  is  executed,  and  of  five  residing  out  of  it. 

By  the  1587th  article,  it  is  declared  that  by  the  residence 
of  witnesses  in  the  place  where  the  testament  is  executed,  is 
understood  their  residence  in  the  parish  where  that  testament 

A  mmcapaiiye  ig   made. 
tflstament  by  pub- 

to  tfa^pr^<^'^  In  the  present  case  there  were  but  three  witnesses,  and 
^do  ^'TSIto  ^^7  ^^  ^^^  I^ve  within  the  parish,  the  testament  is  therefore 
t^^  ^'  null  and  void.     La.  Code,  1588. 
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It  has  been  contended,  that  as  the  house  was  situated  near  Astern  Dis. 
the  dividing  line  of  the  parishes,  and  the  witnesses  were 
drawn  from  the  immediate  neighborhood  of  the  testator's 
domicil,  the  spirit  of  the  law  was  complied  with.  Perhaps 
it  was,  but  the  law  sajs  the  formalities  prescribed  must  be 
pursued,  otherwise  the  testament  is  null  and  yoid.  The 
legislature  having  made  parochial  limits,  and  not  distance 
the  criterion,  we  cannot  substitute  the  latter,  and  if  we  did, 
we  should  soon  be  involved  in  the  difficulties  which  we  have 
not  doubted  induced  the  law  makers  to  establish  a  rule  of  a 
different  kind.  What  distance  would  be  sufficient,  one  mile, 
half  a  mile,  or  five?  The  decision  on  such  grounds  would  be 
necessarily  arbitrary,  and  introduce  great  uncertainty  and 
confusion. 

It  was  urged,  however,  that  although  the  law  declares  a 
will  invalid  for  such  grounds  as  these,  still  no  testimony  could 
be  introduced  to  prove  the  facts  by  which  the  invalidity  is 
established,  unless  the  will  be  alleged  to  be  false  arguS  de 
faux.  The  provision  in  our  Code  on  which  this  objection 
principally  rests,  is  found  in  that  part  of  it  which  treats  of 
the  proof  necessary,  before  the  execution  of  vrills  can  be 
ordered.  It  declares  that  nuncupative  testaments  do  not 
require  to  be  proved,  unless  they  are  alleged  to  be  forged. 
The  defendant  says  it  should  be,  unless  they  are  false* 
Admitting  this  liberty  could  be  taken  with  the  text,  we  do 
not  think  the  law  applicable  to  the  case  before  us,  for  the 
notary  does  not  declare  that  the  witnesses  are  residents  of 
the  parish  of  Orleans.  Therefore,  unless  we  concluded  that 
though  the  vrill  was  invalid,  it  could  not  be  set  aside,  because 
the  notary  had  so  worded  it  that  his  allegations  could  not  be 
charged  to  be  false,  the  objection  to  receive  the  parol 
evidence  cannot  be  sustained.     Za.  Code^  1640. 

The  defendant  next  objects  that  although  the  will  may  be    s«1m  of  proper- 

ty  made  under  a 

null  and  void,  yet  the  court  erred  in  decidine  that  all  the  wui,wiiichi«Biiii 

'   ■^  ^  end  void,  cuidoC 

proceedings  which  had  taken  place  under  it,  were  null  and  Jj»  "*  "^^  JS 
void.    We  agree  with  the  defendant  that  there  was  error  in  iSJ?SlS21irM 


iatoreat    Id 


SO  decreeing,  if  by  such  a  decree  it  was  intended  to  decide  pISl^ 
that  all  the  purchases  made  at  a  sale  ordered  by  the  court,       ^ 
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no  efiect  and  conferred  no  title.  We  doubt 
extremely  the  correctness  of  such  a  position,  and  we  are 
clear  no  such  decision  could  be  made,  unless  in  a  case  where 
the  third  parties  who  had  obtained  an  interest  in  the  pro- 
perty were  before  the  court.  We  think  the  proper  decree 
would  have  been  to  direct  the  executor  to  render  an  account 
of  what  he  had  done  under  the  will,  which  the  court  set 
aside;  to  have  ordered  him  to  bring  into  court  all  the  moneys 
he  had  received  of  the  estate,  and  all  the  securities  and  oblir 
gations  which  he  had  obtained  under  the  sales  made  by 
order  of  the  court  or  otherwise,  and  to  have  reserved*  the 
question,  whether  he  was  not  responsible  for  any  damage 
which  the  plaintiff  may  have  sustained,  in  consequence  of  his 
persisting  to  act  under  the  will  and  sell  the  property  of  the 
estate,  after  suit  was  commenced  to  have  that  will  set  aside. 

The  plaintiff  complains  of  the  judgment  below  in  two 
respects,  and  has  prayed  that  it  may  be  amended. 

The  first  is,  that  the  court  ordered  the  defendant  to  bring 
the  money,  etc.,  of  the  estate  into  court,  instead  of  ordering 
it  to  be  paid  over  to  the  plaintiff. 

The  second  is,  that  the  estate  was  burthened  with  the 
costs  incurred  by  this  suit. 

The  defendant  objects  to  the  right  of  the  plaintiff  to 
receive  the  proceeds  of  the  estate;  that  by  his  own  showing 
there  is  a  previous  will,  and  that  it  is  to  the  executor  or 
executors  of  that  will  the  proceeds  should  be  paid  over. 

As  the  present  defendant  has  no  right  to  retain  the  pro- 
perty of  the  succession,  and  must  at  all  events  bring  it  into 
court,  it  would  seem  no  concern  of  his  to  make  opposition 
to  the  plaintiff's  right  to  receive  it.  He  does  not  represent 
the  executors  of  the  first  will,  nor  the  collateral  heirs.  How- 
ever, the  judgment  rendered  below,  compels  us  to  inquire 
into  the  plaintiff's  right. 

We  think  the  co  urt  did  not  err.  The  plaintiff  has  referred 
us  to  the  921st  article  of  the  Louisiana  Code,  which  permits 
the  natural  child  to  be  put  in  possession  of  the  effects  claimed 
by  him  as  heir  on  giving  security.  But  in  the  present  instance 
he  claims  expressly  as  legatee  under  an  universal  title,  and 
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there  appears  to  be  others  to  whom  bequests  are  made  in  the  5^^^*"  JJ"* 
same  testament    We  think  the  executors  of  that  will,  or  in  = 

case  of  their  neglect  to  act,  a  dative  testamentary  executor    iu^or 
should  carry  its  proyisions  into  efiect*    What  may  be  the         ^* 
right  of  the  plaintiff  in  case  he  renounces  all  the  benefits 
confered  bj  the  will,  and  should  hereafter  claim  the  property 
as  heir,  we  need  not  inquire. 
The  remaining  question  relates  to  costs.     The  plaintiff bi^<J?^*''**" 


contends  the  estate  should  not  be  responsible  for  them,  as  esecator,under*!i 
the  will  was  not  that  of  the  deceased.    We  think  it  ought,  and  void,  in  w. 

doftToring^  to  Mf 

the  eosts  were  incurred  in  this  case  in  consequence  of  the  act  taiattsTididity. 
of  the  testator,  and  it  was  the  duty  of  the  executor  to  main- 
tain the  validity  of  the  will. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  Probate  Court  be  reversed,  and  it  is  further  decreed  and 
adjudged,  that  the  order  of  the  Court  of  Probates,  bearing 
date  the  24th  January  last,  directing  the  registry  and  execu- 
tion of  the  will  of  the  late  Phillippe  Sterlin,  passed  before 
Carlile  Pollock,  notary  public,  be  rescinded;  that  said  will  ci^^J*^ 
be  declared  null  and  void;  that  the  defendant,  Celestin  Gros,  ^tf'^tt,^"^ 
do  render  to  said  court  a  full  and  complete  account  of  his  todiecouiiuiae^ 
administration  under  said  will,  and  that  he  bring  into  court  miniitnitk«,  nd 

to  bring  into  court 

all  the  moneys  in  his  hands  belonging  to  the  estate,  and  all  «iithemoneiniuid 
the  notes  and  securities  which  he  may  have  received  from  •«»»•'»  >»»'**«m'^ 
the  sale  thereof,  or  which  otherwise  have  come  into  his 
hands;  and  it  is  further  decreed,  that  the  will  made  before 
Marc  Lapille,  on  the  19th  October,  1823,  be  declared 
valid  as  the  last  will  and  testament  of  the  said  Phillippe 
Sterlin.  The  costs  in  both  courts  to  be  paid  by  the  succes- 
sion. This  decree,  however,  being  without  any  prejudice  to 
any  claim  which  the  plaintiff  may  have  against  the  defen*- 
dant  for  damages,  which  the  former  may  have  sustained  by 
the  acts  of  the  latter,  subsequent  to  the  institution  of  the 
tfuit. 


108  CASES  IN  THE  SUPREME  COURT 

EiJTXEll  Du* 

^ilmary,    1833.  VIGNIE  W.  BLACHE. 


TIOVU 

Vf. 

9LACHX. 


APPEAL  PROM  TBS  COURT  OF  PROBATES  OF  THE   PARISH  AND  CITT  OF   NEW- 

ORLXAHS. 

He  who  is  injured  by  an  injunction,  though  not  a  party,  may  appeal  from  the 
decision  of  the  court  below  refusing  to  dissolve  it. 

The  Register  of  Wills  cannot  be  made  a  defendant  in  a  cause  to  test  the 
correctness  of  an  order  of  the  court  directed  to  him. 

The  plaintiff  brought  this  salt  to  enjoin  the  register  of 
willS)  for  the  parish  of  New-Orleans,  from  selling  a  certain 
house  and  lot,  and  to  rescind  the  order  of  court  given  for  that 
purpose.  The  plaintiff  had  purchased  the  house  and  lot  at 
a  sale  by  the  register  of  wills,  and  received  the  certificate  of 
the  latter,  purporting  to  give  a  complete  title  to  the  premises. 
The  plaintiff  took  possession  and  has  since  retained  it,  and 
offers  to  comply  with  the  terms  of  the  sale  on  hia  part.  The 
sale  was  to  effect  a  partition  of  the  property  of  certain  heirs, 
who  obtained  a  subsequent  order  to  sell  the  same  property. 
The  plaintiff  seeks  to  protect  himself  from  the  effect  of  this 
second  order. 

The  injunction  having  been  grated,  one  of  the  heirs 
ruled  the  plaintiff  to  show  cause  why  the  petition  should  not 
be  dismissed  and  the  injunction  dissolved.  This  rule  was 
discharged,  and  the  intervening  heir  appealed. 

D.  and  J.  Seghers^  for  appellant. 

1.  The  petition  shows  no  defendai^t  in  the  cause. 

2.  It  is  contrary  to  ar*.171, 173  of  the  Code  of  Practice* 

3.  The  injunction  is  a  conservatory  act  which  may 
accompany  the  demand.     Code  of  Practice^  p.  74,  sec.  4. 

4.  It  is  a  provisional  order  which  may  be  obtained  to  give 
efiect  to  the  suit,  and  cannot  therefore  be  granted  except  in 
a  suit.     Code  of  Practice^  art.  208,  209. 

5.  In  order  to  proceed  against  the  register  of  wills,  or  the 
sheriff,  a  suit  must  be  brought  claiming  something.    But  here 
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noAiog  is  claimed,  neither  possession  nor  damages,  nor  is  1'^^**"  ^"- 
there  a  defendant  to  the  action.     There  is  therefore  no  suit.  i 

6.  The  plaintiff  complains  in  his  very  petition,  that  he  is  ^^" 
disturbed  by  the  heirs  of  Cr^von.  He  ought  to  have  pro-  biach*. 
ceeded  against  them  by  a  possessory  action,  and  prayed  for 

an  injunction  as  an  accessory  to  his  petition,  or  to  have  made 
them  parties  to  this  suit,  if  a  suit  there  be. 

7.  When  an  injunction  is  prayed  for,  it  may  be  set  aside 
on  motion  and  in  a  summaiy. manner* 

8.  The  judgment  is  a  final  one  in  the  possessory  action, 
and  leaves  only  open  to  the  heirs  of  Cr^von  the  petitory  ac- 
tion, thus  depriving  them  of  the  right  of  having  the  property 
sold  immediaiely,  without  having  been  heard,  and  without  an 
opportunity  having  been  afibrded  to  them  of  being  heard. 

9.  The  heirs  of  Cr^von  have  a  right  either  to  proceed 
against  Yignid  by  causing,  on  motion,  his  petition  and 
injunction  to  be  set  aside,  or  by  instituting  a  new  suit  against 
him.     The  choice  is  theirs. 

Denisj  contra* 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  petitioner  alleged  he  had  become  the  last  and  highest 
bidder  of  a  house  and  lot,  at  the  sale  by  the  defendant,  regis- 
ter of  wills,  in  pursuance  of  an  order  of  the  Court  of  Probates 
to  effect  the  partition  of  a  succession,  and  on  its  being  adju- 
dicated to  him,  he  had  gone  into  possession  with  the  regular 
certificate,  and  has  enjoyed  it  for  upwards  of  one  year,  during 
which  time  he  tendered  the  price  to  that  officer,  who  declined 
to  accept  it;  that  the  same  has  never  been  demanded  by  the 
heirs,  who  have  never  put  him  in  mora;  that  notwithstanding 
this,  the  defendant  has  again  offered  the  house  and  lot  for  sale, 
to  the  great  injury  and  annoyance  of  the  plaintiff.  On  these 
facts  he  obtained  an  injunction,  which  one  of  the  heirs  made 
an  unsuccessful  attempt  to  have  dissolved  and  the  suit 
dismissed,  and  appealed. 

The  appellee  has  contended  that  no  appeal  lies  from  the 
refusal  to  dissolve  the  injunction. 
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EAfTBM  ^^  It  has  appeared  to  us,  that  whatever  may  be  the  case,  in 
osss^ss  many  cases  the  appellant  who  was  not  made  a  party  below^ 
noviE  2^2^  ^j^Q  ]^2ig  ^Q  interest  in  having  an  injunction  dissolved^ 
BZJioHK.  would  suffer  an  irreparable  injury  if  he  were  not  permitted 
jJS  bj^as  iH-  to  appeal,  as  the  sale  he  has  provoked  could  never  take 
SS^ftMrtj,  may  place,  the  register  of  wills,  who  has  been  made  a  party, 

appaal  from  Che 

deciflion  of  the  being  without  any  interest  to  contest  the  plaintiff's  preten- 

court  below  refti- 

■iBfftodiMoiTeit.  sious,  and  the  intervening  party  having  failed  to  obtain  the 
only  relief  he  could  have.  "We  dierefore  conclude,  that  the 
appeal  was  properly  taken. 

On  the  merits  the  appellant  has  shown  that  the  petition 
has  no  defendant  in  the  cause,  and  is  contrary  to  the  Code 
of  Practice  171  and  172;  that  an  injunction  is  a  conservatoiy 
process  accompanying  a  demand,  ibid.  74,  sec.  4,  or  a  provi- 
sional order  to  give  effect  to  a  suit,  and  cannot  therefore  be 
given  except  in  a  suit     IbitL  208  and  209. 

The  Court  of  Probates  was  of  opinion,  that  although  in  the 
article  of  the  Code  last  cited,  an  injunction  is  classed  among 
conservatory  acts,  which  may  accompany  a  demand,  the  peti- 
tioner being   disturbed  by  the  register,  in  the  possession 
which  he  has  had  for  a  year,  might  seek  relief  against  the 
disturber.    Ibid.  298. 
Tiwregiiter  of     In  our  opinion  the  Court  of  Probates  erred.     The  heirs 
taf!iiS^(!!S ^^^  purchased  the  second  sale  were  the  real  disturbers,  if 
«  SSTTtif  ^y  ^^^^  ^^-    The  defendant,  as  register  of  wills,  was  the 
StaT  """^  ^  ministerial  officer,  who  was  to  carry  the  order  of  the  court 
into  execution,  which  could  not  be  enjoined  without  a  bond 
being  given  to  the  party  who  might  sustain  an  injury  by  a 
wrongful  delay;  the  register  could  not  receive  any  injury 
personally,  except  in  being  delayed  in  receiving  his  fees, 
he  had  no  right  to  stand  on  judgment  to  contest  or  admit  the 
petitioner's  pretensions. 

An  heir  having  intervened  and  made  himself  a  party,  we 
have  doubted  whether,  as  the  facts  sworn  to  and  uncontra- 
dicted, show  a  proper  case  for  relief,  if  proper  parties  were 
made,  this  did  not  appear  to  be  one  of  those  cases  in  which 
an  injunction  improvidently  issued  is  sustained,  because  on 
the  dissolution,  the  applicant  would  be  entitled  to  a  new  one, 
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but  the  Bale  is  ordered  to  effect  a  partition  among  heirs,  one  E^tibh  Dm. 
of  whom  onlj  is  in  court,  and  does  not  appear  authorised  to  ' 

act  for  the  others;  the  applicant  has  not  brought  them  in;  he 
does  not  allege  that  the  order  has  been  improperly  obtained  ^^ 
from  the  court;  it  is  not  urged,  that  the  register  acts  by  their 
order,  or  as  their  agent,  which  renders  it  extremely  doubt- 
ful, whether  they  could  avail  themselves  of  the  bond  given 
to  the  re^ster  for  the  recovery  of  damages  resulting  from 
injudicious  delay. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  annulled,  avoided  and 
reversed,  the  injunction  dissolved,  and  the  petition  dismissed 
with  costs  in  both  courts. 


WILEY  ET  AL  vs.  DE  ARMAS. 

▲PPIAL  FROM  THE   COURT  OF  TBR  FIR8T  IM8TRICT. 

Where  the  case  tarns  on  the  meaning  of  certain  words,  which  are  not  free 
from  doubt,  the  constmction  given  by  the  jury  and  the  court  below,  will  be 
followed. 

The  facts  of  this  case  are  fuUy  set  forth  in  the  opini<Hi  of 
the  court,  pronounced  by  Porter,  J. 

This  action  is  brought  on  a  promissory  note,  in  these  words, 
**  New-Orleans,  April  24,  1831.  I  hereby  bind  myself  to  pay 
Messrs.  Wiley  &  Cuningham,  sixty  days  after  the  work  is 
all  finished,  the  amount  of  their  bill,  as  slaters,  for  covering 
my  house  at  the  corner  of  St.  Peter  and  Rampart  streets,  say 
to  the  amount  of  six  hundred  dollars,  and  the  payment  shall 
go  in  deduction  of  9uch  amount  as  to  be  claimed  by  M . 
M^Cleary;  this  obligation,  in  part,  is  given  by  virtue  of  an 
order  of  M.  M*Cleary." 
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Eastibit  Dm.      To  a  petition  claiming  this  amount,  and  forty-four  dollars 
I  and  fifteen  cents  for  additional  labor  done  bj  the  petitioners 

^'"■"^  ^  ^^  ^®  house  of  the  defendant,  at  their  special  instance  and 
turn  AMus.  request,  the  defendant  answered  ,that  he  was  not  liable  to 
pay  the  amount  claimed,  as  by  his  agreement  he  was  to  pay 
the  plaintiffs  out  of  the  sum  he  should  remain  indebted  to 
M^Cleary,  the  undertaker,  when  the  whole  of  the  work  un- 
dertaken by  him  should  be  finished;  that  the  said  work  is 
not  finished,  and  that  the  plain  tiffs  had  become  security  for 
its  faithful  performance,  and  that  in  consequence  of  the  failure 
of  the  said  M^Cleary,  the  defendant  has  paid  two  thousand 
dollars  more  than  he  owes. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  the  plaintiffs.     The  defendant  appealed. 

The  case  has-been  submitted  without  aigument.  The 
case  appeaurs  to  us  to  turn  on  the  interpretation  to  be  given  to 
the  words,  ^sixty  days  afier  the  work  is  all  finished^  the  amount  of 
their  billj  as  slaters,^^  The  meaning  attached  to  them  by  one  of 
the  parties,  is,  that  the  agreement  by  the  contractors  to  build 
the  house  was  to  be  entirely  fiilfilled,  before  the  plaintiffi 
were  to  be  paid*  The  other  contends,  that  their  work,  as 
slaters,  was  to  be  finished  before  the  note  could  be  considered 
tonu  on^  ^  <lue.  The  casc  is  not  free  from  doubt,  and  we  do  not  feel 
tainmdJ^w^  authorised  to  put  a  different  construction  on  the  words,  from 

•re  not  free  from  ...  ijiii«  11  ii 

doabt,  the  con-  that  attached  to  them  by  the  jury  and  the  court  below. 
**  ^"brf"***  M      *  "^'^^  ^  prayer  for  damages  for  a  frivolous  appeal,  but  we 
be  ftuowed.'       Jo  not  think  the  case  one  in  which  they  should  be  allowed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

De  Armasj  for  appellant 

Sterrettj  for  appellee. 
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EASTiiur  Ilv. 
LYLES  vt.  MARTIN  ET  ALS,  Jf«»n«rr,  isas. 

LTUB8 
ATPBAL  mOM  THX    COURT   OF  THE   FOITRTR  DISTRICT,  THX   JUPGB  TBE&XOF  «t. 

PRBfliDDre. 

Where  a  party  enten  Into  a  contnot  for  tbe  purpose  of  avoidiiig  UtigatioB, 
based  on  foil  confidenee  in  words  toM  him  that  "illegitiinate  children 
could  claim  the  succession  of  their  mother  as  forced  heirs,"  the  party  acts 
imdar  etror  of  law,  for  which  the  contract  cannot  be  rescinded. 

This  Buit  was  brought  to  rescind  a  contract  by  which  the 
plaintiff  had  released  ail  her  claims  upon  certain  slaves.  The 
plaintiff  sought  also  to  recover  the  slaves  as  the  forced  and 
only  heir  of  her  deceased  daughter.  The  defendants  were 
the  natural  children  of  the  plaintiff's  daughter. 

The  defendants  pleaded  a  general  denial.  The  cause  was 
tried  and  a  judgment  rendered  for  the  defendant.  The 
court  considered  the  case  as  governed  bj  the  1840th  article 
of  the  Louisiana  Code.    The  plaintiff  appealed. 


MARTm ,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  claimed  the  rescission  of  a  contract  made  under 
the  following  circumstance. 

The  defendants  are  the  natural  children  of  her  daughter, 
on  whose  death  she  made  a  contract,  bj  which  she  recog- 
nized them  as  the  natural  children  of  their  deceased  mother, 
and  stated  that  she  and  they  had,  for  the  sake  of  avoiding 
litigation,  compromised  and  made  a  transaclion  with  regard 
to  certain  slaves  left  by  tbe  plaintiff's  daughter,  and  their 
issue,  by  which  the  descendants,  in  their  capacity  of  heirs  to  the 
deceased,  ceded  to  the  plaintiff  the  usufruct  of  two  of  the 
slaves  during  her  natural  life,  and  she  renounced  all  her 
right  to  the  remaining  slaves,  ten  in  number,  in  favor  of  the 
defendants,  as  natural  children  and  heirs  of  her  daughter. 

The  rescission  was  asked  on  the  ground,  that  at  the  time  of 
this  contract,  she  had  no  other  property,  and  therefore,  it 

15 
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5^"*"  SH'  ^^^^^  void  as  a  donation.     Further,  that  there  was  such  an  error 

Fthrutuy,   1833.  ' 


LTI.K8 
VS. 


in  the  cause  and  consideration  of  the  contract,  that  it  was 
null  and  void;  Louisiana  Code,  1818, 1827;  it  having  been 
lUETiNjETAufg^lgglj.  represented  to  her  that  the  defendants,  as  natu- 
ral children,  were  the  forced  heirs  of  her  daughter,  and 
would,  in  that  capacity,  recover  all  the  slaves. 

There  was  judgment  in  favor  of  the  defendants,  and  tlie 
plaintiff  appealed. 
Whwe  ft  pwty      The  contract,  the  rescission  of  which  is  sought,  was  entered 

6Btan  into  a  oon-  o      7 

*~*  ^  *'^J55:  i^^to  ^^  1830,  and  must  be  regulated  by  the  new  Code.  The 
SSlf^^^Siit  ^rror,  under  which  it  is  alleged  the  plaintiff  labored,  was 
Mhi^titM^'  one  of  law  if  any  error  there  was,  viz:  that  the  defendants, 
i£f^!&  chd!^  the  illegitimate  children  of  her  daughter,  could  claim  the 
«iMir  notiuT  u  succession  of  their  mother,  as  her  forced  heirs. 

forced  iMin,**  ihff 

Tgutf  acta  no.  The  petitioner  avers  in  the  petition,  that  ^  her  only  object 
Jjj^«*2^2|J~jj  or  motive  in  making  said  contract,  was  for  the  purpose  of 

avoiding  UHgaHon,  respecting  the  title  of  said  slaves;  they 

being  claimed  by  the  defendants,  in  'their  supposed  quali^ 

of  heirs  to  their  mother." 

The  Code  expressly  provides,  that  a  contract  made  for  the 

purpose  of  opDoiding  litigation,  cannot  be  rescinded  for  error 

of  law,  art.  1840,  sec,  2. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed^  with  costs* 

Morgan,  for  appellant. 

Ogden,  for  appellee. 
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BOURGUIGNON  «.  DESTREHAN.  FOn^.  ma. 

BOUBOUIGirOV 

vs. 

APP£4L  PBOM  THE  COURT  07  THE  FIB8T  DISTUCT.  DB8TRXBAV. 

The  pendency  of  another  suit  between  the  same  parties,  for  the  same  object,        50  2&0 
growing  out  of  the  same  cause  of  action,  instituted  previous  to  the  present 
suit,  will  not  be  noticed  by  the  court,  unless  specially  pleaded. 

The  vendor  of  land,  who  conveys  by  a  bad  title,  cannot  be  conndered  a 
trespasser,  if  his  vendee  is  suffered  to  remain  in  possession  long  enough 
to  acquire  the  right  of  possession. 

Such  a  vendor  is  not  liable,  after  his  vendee  has  acquired  the  right  of 
possession,  for  the  rents  and  profits  received  by  the  latter. 

The  plaintiff  claims  of  the  defendant  the  sum  of  fifteen 
thousand  dollars,  for  the  rents  and  profits  of  a  certain  piece 
of  ground,  and  for  expenses  incurred  in  obtaining  possession. 

The  petition  shows  the  plaintiff  to  be.  the  owner  of  the 
ground.  The  defendant  had  illegally  taken  possession,  which 
was  restored  bj  a  judgment  of  the  court  in  a  former  suit* 
The  plaintiff  had  been  deprived  of  possession  for  about 
seventeen  years. 

The  defendant  pleaded  the  general  denial  and  prescription. 

On  the  trial  the  case  was  submitted  to  a  jury  who  returned 
a  verdict  in  favor  of  the  plaintiff,  for  five  hundred  and  forty 
dollars.  A  new  trial  was  granted  to  the  defendant  'pn  the 
ground  that  the  verdict  was  contrary  to  law  and  evide&ce. 
On  the  second  trial  the  jury  found  for  the  plaintiff  for  fifteen 
hundred  dollars.  A  new  trial  was  granted,  and  the  third: 
jury  found  for  the  defendant.  A  new  trial  was  then  refiised 
and  the  plaintiff  appealed. 

m 

Porter,  J.  delivered  the  opinion  of  the  court. 

The  petition  states,  that  the  defendant  had  taken  posses- 
sion of  property  belonging  to  the  plaintiff,  which  he  refused 
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Emtbbh  Dm.  to  give  up;  that  at  last  suit  was  brought  against  him,  and  bj 


BOUBODlOHOIf 
DSSTRSBJUr. 


a  decree  of  ihiB  court  he  was  ordered  to  restore  possession. 

It  further  alleges,  that  although  the  petitioner  has  been 
put  in  possession,  jet  he  has  suflfered  damages  to  a  large 
amount  for  the  space  of  seventeen  years;  that  he  has  been 
deprived  of  his  property,  and  that  he  also  sustained  great 
expense  in  carrying  on  the  petitory  action  he  was  compelled 
to  resort  to.  The  sum  total  of  the  damages  is  averred  to  be 
fifteen  thousand  dollars,  and  judgment  is  prayed  for  that 
amount. 

The  answer  contains  a  general  denial,  to  which  was 
afterwards  added  the  plea  of  prescription. 

The  case  has  been  before  three  juries.  The  first  found  a 
verdict  in  fkvor  of  the  plaintiff  for  five  hundred  and  forty 
dollars;  a  new  trial  was  granted,  and  the  second  jury  esti- 
mated the  damages  at  fifteen  hundred  dollars.  This  verdict 
was  also  set  aside  by  the  court,  and  the  case  again  submitted 
to  the  country.  The  last  jury  found  a  verdict  for  the  defen- 
dant, and  the  judge  approving  it,  gave  judgment  accordingly. 
The  plaintiff  appealed. 

The  case  has  been  submitted  to  us  without  argument,  or 
without  any  pmnia  to  direct  our  attention  to  die  matters 
which  the  parties  might  suppose  were  really  in  controversy. 

In  looking  into  the  record,  it  appears  that  damages  were 
attempted  to  be  proved  on  two  grounds.  The  first,  a  tres- 
|>a0s  committed  by  the  defendant's  cattle  on  the  premises  of 
the  plaintiff;  and  second,  the  rents  and  profits  of  the  pro- 
perty formerly  in  dispute,  during  ttie  whole  time  it  was  pos- 
seted by  Boudousqu^  who  was  the  vendee  of  the  present 
defendant 
pj»J«j^     The  pleadings  in  the  former  action  have  been  given  in 


pvSm *ferTK  ^▼i^^'ice  in  this,  and  on  recurring  to  them  we  see  that  Bou- 
ffmriiwoafortf^  ^^^  ps^ty  in  possession,  and  Destrehan,  against 

Sm^^^b^totSi  whom  this  suit  is  brought,  were  both  made  parties  to  it,  and 
praMTiaii^  ^  after  a  very  attentive  consideration  of  what  was  asked  for 
cka  MNirt  oBien  then,  and  what  is  demanded  now  of  the  defendant,  it  is  our 
opinion  that  the  very  same  matters  are  put  at  issue  in  both 
actions.    In  the  first  case,  judgment  has  been  given  for  die 
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land,  but  the  question  of  damages  is  yet  undecided*    We  do  f^*!'^'  ^• 

^  ^  rwrumify  1888. 

not,  therefore,  see  precisely  the  grounds  on  which  this  action  " 
could  be  maintained,  if  the  pendency  of  that  first  brought,  ^^^^^^^^ 
bad  been  pleaded  in  bar;  as  it  is  not,  we  are  compelled  to  go  »««™*«aw- 
into  the  merits* 

The  second  ground  on  which  the  damages  are  claimed, 
presents  the  question  as  to  the  responsibilitj  of  the  defendant 
in  this  form  of  action,  for  the  rents  and  profits  of  the  land 
during  the  time  it  was  in  possession  of  Boudousqu^,  his  ven- 
dee. The  court  below  charged  the  jury  he  was  not  respon- 
sible, and  the  plaintiff  excepted  to  that  opinion.  The  ques- 
tion is  somewhat  novel,  for  we  do  not  recollect  having  ever 
before  seen  such  a  suit  brought  in  our  courts.  The  only 
grounds  on  which  we  can  conjecture  it  was  supposed  the  res- 
ponsibility of  the  defendant  could  be  maintained,  were,  that 
the  vendee  was  a  trespasser,  and  that  the  vendor  under 
whose  permission  he  entered  into  possession  was  also  one. 
If  the  first  proposition  were  true,  then  perhaps  the  other'* 
would  follow,  it  being  a  familiar  doctrine  of  our  law,  that  if 
A  c<»nmit8  an  illegal  act  bj  command  o{  B,  thej  are  both 
considered  as  actors  in  the  infliction  of  the  injury,  and  are 
both  liable  for  the  consequences  which  may  flow  £rom  it. 

But  after  the  best  consideration  we  have  been  able  to    The  Teador  of 

land  who  ootaToyv 

bestow  on  the  case,  we  are  of  opinion  that  the  vendor  of  b7abadtid6.c«n. 

not  be  oonaidared 

land  who  conveys  his  right  in  it  to  another,  although  his  title  ^^^^1^  '^ 
be  a  bad  one,  cannot  be  considered  as  a  trespasser,  and  sub-  JlJSiriJJ'^to^ 
ject  to  the  responsibility  of  one,  if  his  vendee  is  suffered  to  Sn^i^S^ 
remain  in  possession  long  enough  to  acquire  the  right  of  pos- 
session.   It  is  true,  trespass  may  be  committed  on  land,  but 
in  order  that  the  interference,  injury,  or  act,  may  amount  to 
such,  it  is  essential  that  the  right  of  possession  in  another  be 
disturbed.     The  action  of  reintSgrande  in  the  civil  law,  by 
which  possession  is  restored,  and  damages  given  for  the  injury 
Inflicted  by  the  trespasser  is  confined  to  the  party  having  the 
right  of  possession.    At  common  law,  the  ground  of  the  action 
of  [trespass  on  land,  is  the  injury  to  the  possession.    Poihier 
traiU  de  possession^  nos.  114  and  115.    Ken^s  Commentaries^ 
td.  1832,  voL  4, 190.    By  our  law,  however,  if  ttie  party  ille- 
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Emtim  Dm.  gallT  entering  on  the  land,  is  suffered  to  remain  therein  for  a 


jear,  the  owner  loses  the  right  of  possession,  and  is  driven  to 
w.  his  petitory  action  to  recover  the  property.     The  rents  and 

DB9TBXBAV.  profits  accruing  after  that  year,  or  the  fruits  gathered,  for 
which  the  possessor  may  be  responsible,  are  given  on  entirely 
different  principles  from  those  for  which  reparation  is  afforded 
for  a  trespass,  and  his  responsibility  varies  according  to  cir- 
cumstances. If  the  possessor  be  in  good  faith  he  makes  them 
his  own,  up  to  the  time  suit  is  brought  to  recover  the  property. 
If  in  bad,  he  owes  them  during  the  time  of  his  possession. 
For  their  recovery  the  law  has  given  an  action  in  express 
terms  against  the  person  who  has  enjoyed  them,  and  it  is  total- 
ly silent  in  regard  to  recourse  against  the  person  under  whose 
title  the  possession  was  first  taken.  This  silence  in  relation 
to  responsibility  for  the  fruits  which  may  be  due  in  a  petitory 
action,  and  the  express  declaration  that  the  party  who  com- 
mands the  trespass,  or  under  whose  authority  it  is  committed 

Bach  ft  Tendot  is  subiect  to  the  Dossessorv  action,  and  may  be  made  respon- 

ifnoc  liable,  after  "^  r  J  ^  j  r 

hi.  vendee  has  ac  giblc  to  the  proprietor  for  the  damages  sustained  by  him,  is  a 
«f  ponenion,  for  jugt  reasou  for  courts  to  assume  that  no  such  action  was  con- 

taa  renUand  pro-  ^ 

^Ji^i^**  **^  templated  to  be  given,  in  a  case  such  as  that  before  us. 
Pothier  traitS  de  possession^  nos.  118  and  123. 

In  the  case  first  put,  where  the  vendee  makes  the  fruits  his 
ofwn  in  consequence  of  the  belief  that  he  was  the  owner,  it 
would  be  difficult,  nay,  impossible,  to  conclude  that  the  per- 
son who  sold,  even  in  bad  faith  to  that  vendee,  should  be  res- 
ponsible to  the  proprietor  for  that  which  the  law  expressly 
says  belongs  to  another.  In  case  the  vendee  is  in  bad  faith, 
the  absurdity  it  is  true  is  not  presented,  but  the  grounds  on 
which  the  possessor  is  made  responsible  for  fruits,  repel  the 
idea  that  the  vendor  of  that  possessor  is  bound  to  make  them 
good.  These  grounds  are  two  :  First,  that  the  fruits,  whe- 
ther natural  or  the  result  of  industry,  or  whether  already 
gathered  or  not,  are  considered  as  accessaries  to  the  land,  and 
must  be  restored  with  it.  The  maxim  of  the  Roman  law  was 
omnis  fructus  non  jure  seminis^  sed  jure  soli  percipitur.  The 
second  is,  that  every  possessor  in  bad  faith  is  considered  to 
have  impliedly  contracted  with  the  proprietor  the  obligation 
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to  preserve  the  thing  for  him,  and  to  deliver  it  to  him  with  Eastbiw  D«. 

^  o  7  Ftbmaryy  1833. 

every  thing  which  belonged  to  it.     Pothier  iraite  du  droit  de  ■ 

proprtStS,  nos.  151, 335,  336.  .      boukouioho* 

There  is  another  ground  why  a  vendor  of  land  whose  ven-  dmtrbhait^ 
dee  is  evicted  by  a  petitory  action,  cannot  be  considered  as  a 
trespasser,  and  subject  to  the  responsibility  of  one.  Our  law 
re/iises  to  one  trespasser  who  has  paid  damages,  an  action 
for  reimbursement  against  his  co-trespasser,  or  against  him 
under  whose  authority  he  inflicted  the  injury,  and  yet  it  is 
clear,  that  the  vendor  with  warranty  is  subject  to  an  action 
by  his  vendee,  for  the  repayment  of  the  fruits  he  may  be 
compelled  to  return  to  the  proprietor.  La.  Code  2483,  3 
Martinis  Rep.  O.  S.  288.  It  appears  to  us,  that  no  action 
lies  by  the  owner  of  the  land,  against  the  vendor  of  the 
party,  who  is  evicted  in  a  petitory  action,  for  the  fruits  or 
revenues;  that  he  can  only  be  reached  by  recovery  from  his 
vendee,  to  whom  he  may,  or  may  not  be  responsible  in  war- 
ranty, according  to  the  circumstances  of  the  case^  and  the 
nature  of  his  engagement. 

The  plea  of  prescription  is  presented  to  the  claim  for 
damages  for  the  entry  of  the  cattle  of  the  defendant  in  the 
field  of  the  plaintiff,  and  there  is  no  evidence  on  record 
which  shows  that  the  suit  was  brought  within  the  delay  given 
by  law  for  actions  of  this  kind. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  wifli  costs. 

Appellant  J  in  propria  persona. 

Ro9t^  for  appellee. 
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MAYOR  BTO.  or 
HBW-0»LSAirS 

UPLSTSTALS. 
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MAYOR  &G.  OF  NEW-ORLEANS  m.  RIPLEY  £T  ALS. 

AnnAL  moK  tkb  court  of  tbr  ra»r  district. 

All  the  co<obligon  in  a  bond  moat  be  prosecuted  to  judgment 

The  court  cannot  act  on  the  eitrajudicial  information  of  its  members,  in 
relation  to  the  facts  of  a  cause. 

The  words  "  We  promise  to  pay/'  create  a  joint  obligation  only. 

An  objeotion  given  as  collateral  security  for  a  debt  of  a  third  person,  does  not 
■abject  the  makers  to  the  laws  of  mrsties. 

It  is  mlicient  for  the  defondanU  sued  on  an  obligatioR»  to  show,  that  all  thit 
oo-obligon  are  not  made  co-defendants,  and  the  plaintiff  nufteilablisk 
the  feets  whiok  make  the  case  an  eiceptiov. 


This  caose  is  now  in  this  court  Cor  the  second  time.  When 
it  was  first  called  for  trial  in  die  court  below,  the  defendants 
challenged  the  jurors  on  the  ground  that  ihej  were  members 
of  the  corporation.  The  court  sustained  ttiis  objecticm,  and 
fte  plaintiffi  appealed.  The  cause  was  remanded  by  ftis 
court  on  the  ground  that  the  Code  of  Practice^  which  excludes 
such  jurors  as  have  a  direct  or  indirect  interest  in  the  cause, 
was  amended  in  this  respect  by  the  act  of  1825,  admitting 
jurors  who  are  members  of  a  corporation,  which  is  a  party  to 
the  suit.     Vide  2  La.  Rep.  344. 

After  the  cause  had  been  remanded,  the  court  below,  on 
motion  of  the  plaintifis,  ordered  the  cause  to  be  discontinued 
as  to  three  of  the  defendants.  No  reason  was  assigned  on 
the  record  for  this  order. 

At  the  trial,  on  motion  of  the  defendants,  the  court  ordered 
the  cause  to  be  dismissed,  on  the  ground  that  the  cause  had 
been  improperly  discontinued  as  to  three  of  the  defendants. 
The  plaintifis  appealed. 

EusHsj  for  appellants. 
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L  The  words  ^  we  promise,"  exprees  a  joint  and  several  Bastmit  Dit. 
obligation*  ^ 

3.  The  Louisiana  Code  only  provides,  that  all  the  co-obligors  ^^  "^/ 
shall  be  sued,  and  does  not  prevent  a  discontinuance  as  to        ^• 
some  of  them. 

/•  W*  Smithy  for  appellees. 

1.  The  words  of  the  note,  *^We  promise  to  pay,"  A:c. 
mast  not  be  construed  separately,  but  collectively,  and  [only 
upon  that  construction  they  create  an  obligation. 

2.  No  solidarity  is  expressed,  it  cannot  be  implied,  and  the 
defendants  are  in  no  event  liable  for  more  than  their  res- 
pective virile  shares.  J^tiewi  Recopilaeidn^  lih^  5,  title  16.  /•  L 
Old  Qvii  Cbde,  p.  278,  art.  102.  3  Lo.  ib^.  568,  Perey^^. 
jmUaudon* 

3.  The  union  of  these  co-obbgors  is  not  governed  by  the 
laws  which  control  commercial  partnership.  2  Zio.  Rep*  419, 
Bennett  et  al.  vs.  Allisonm 

4.  Judgment  cannot  be  rendered  against  one  of  these  de^ 
fondants  separately,  but  aU  the  co-obligors  must  be  made 
co-defendants;  and  all  must  continue  such  until  the  terminal 
tion  of  the  suit,  or  no  judgment  whatever  can  be  rendered* 
Liu  Codej  2081.    3  La.  JR^.  437,  Bamm  vs.  JVoroood. 

5.  The  inferior  court,  therefore,  properly  dismissed  the  suit^ 
after  the  plaintiffi  had  discontinued  against  three  of  the  co^ 
obligors^  and  aasighed  no  reason  ibr  it  up<m  the  record.  Vide 
the  authorities  last  cited. 

6»  The  court  cannot  take  judicial  cognizance  of  well  known 
facts  affecting  the  merits  of  Hie  case,  if  these  facts  are  not 
spread  upon  the  record. 

PoBTBR,  J.  delivered  the  opinion  of  the  court* 

This  action  is  brought  on  a  promissory  note^  which  waft 
made  in  this  form:  ^  We  promise  to  pay,'^  &e.;  and  it  is 
signed  by  several  persons  who  were  made  parties  to  the  suit* 
Befinre  the  cause  came  ott  for  trial,  the  counsel  Ant  tfaepkoBi* 

16 
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p^^H^^  1^  tifls  moved  to  discontinue  the  caase,  as   to  three  of  the 


defendants,  J.  W.  Smith,  E.  Fiske,  and  John  Brown. 


KATOB  ETC.  OF 

f  sw*obij:ar8       On  the  trial,  the  defendants  moved  that  the  cause  should 


vs. 


aiYMTXTALf.  ^^  dismissed,  on  the  ground  that  the  obligation  was  joints 
not  joint  and  several,  and  that  by  our  law,  suit  must  be 
brought  and  prosecuted  to  judgment  against  alL  The  court 
sustained  the  objection,  and  ordered  the  suit  to  be  discon- 
tinued.    The  defendants  appealed. 

The  first  objection  taken  to  the  correctness  of  the  decision 
given  below,  is,  that  the  articles  of  the  Louisiana  Code^  on 
which  this  decision  was  made,  do  not  require  all  the  co- 
obligors  to  be  prosecuted  to  judgment;  it  is  sufScient  if 
they  be  made  parties  in  the  first  instance,  and  this  being 
done,  the  action  may  be  discontinued  against  the  others. 
^ta^rhMd      '^^^  proposition  in  the  general  terms  just  stated,  cannot 

tadtojLE^^t!*  receive  the  assent  of  the  court.  Whether  there  may  not  be 
exceptions  to  it,  arising  out  of  the  want  of  jurisdiction  in  the 
same  tribunal  before  which  the  suit  is  pending,  to  bring  all 
the  parties  before  it,  we  need  not  inquire;  for  there  is  no 
evidence  on  record  to  show  to  us  that  the  parties,  against 
whom  this  action  was  discontinued,  were  not  legally  respon- 
sible, and  equally  amenable  to  the  jurisdiction  of  the  court 
with  the  other  defendants.  It  has  indeed  been  urged  on  as 
that  the  judges  of  this  court  have  individucd  and  extrajudi- 
cial knowledge,  that  one  or  two  of  the  parties  are  dead,  and 
the  other  a  bankrupt.  This  court  never  has,  or  never  can 
act  on  the  information  of  its  members  in  relation  to  the  facts 

■et  antiM  eztn-  of  a  causc.    Its  duty  is  to  dccidc  the  case  on  the  evidence 

JttdicMl  iofomift' 

turn  of  its  mem.  reccived  iu  the  court  below.    And  we  can  onlv  cive  such 
todbj  ikGts  or  •  judgment  as  the  mferior  tribunal  might  have  given  on  the 
proof  adduced  to  it. 

We  are,  therefore,  compelled  to  examine  whether  the  obli- 
gation sued  on,  was  joint,  or  joint  and  several. 

By  our  law,  an  obligation  in  solido,  cannot  be  presumed, 

it  must  be  expressed. 

Tb»  worda  *«we      '^^^  questiou  then  is,  whether,  if  several  persons  bind 

S2Sft  jiffSiZ  **^««««Jv««  by  these  words,  «we  promise  to  pay  eight  thou- 

*''**^'*^*      sand  fiv«  hundred  dollars,'^  they  express  that  each  one  of 
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them  is  to  pay  eight  thousand  five  handred  dollars?  We  think  ]pjg^*''  J^- 
not;  because  from  the  terms  of  the  obligation,  it  is  to  be  a 

performed  not  by  one  of  the  obligors,  but  by  all  of  them.        ^zw^bI^s 

Until  the  matter  was  stirred  in  this  case,  we  thought  it  was  ^' 
of  universal  understanding,  that  an  obligation  expressed  in 
the  terms  just  given,  created  a  joint,  not  a  joint  and  several  " 
obligation.  But  we  are  told  that  no  case  can  be  found  where 
sach  a  decision  was  given*  If  none  such  could  be  found,  the 
cause  might  be  sought  for  in  the  fact,  that  the  effect  of  such 
a  contract  was,  perhaps,  rarely  questioned  before. 

OUUy  tells  us,  ^  that  when  a  promissory  note  is  made  by 
several,  and  expressed,  we  promise  to  pay ^  it  is  a  joint  note 
only;  but  if  signed  by  several  persons,  and  begins  /  promise 
to  pay,  it  is  joint  and  several.     Chitty  on  Bilh^ed*  1819,351. 

A  cause  was  decided  in  Pennsylvania,  on  a  bond  in  these 
words:  ^  We  do  bind  ourselves,  our  heirs,  executors,  adminis- 
trators, and  eoery  of  them^^  &c.  It  was  held  a  joint,  not  a 
joint  and  several  obligation.     Wharton's  Digest^  p.  90. 

And  there  are  a  great  many  cases  in  the  books,  which  clearly 
proceed  on  the  idea,  that  such  words  create  a  joint  obligation, 
because  they  turn  on  the  effect  of  other  words  being  added 
to  them,  which  make  the  engagement  one  in  solido.  A  num- 
ber of  them  are  collected  in  Bac»  Abridgment^  vol.  5,  164 
to  166. 

But  be  the  authorities  in  that  system  of  jurisprudence 
what  they  may,  we  are  of  opinion  that  under  the  provisions 
of  our  Code,  the  words  ^^  we  promise  to  pay ^  do  not  express  an 
obligation  that  each  one  of  the  parties  signing  shall  pay  the 
sum  which  is  promised  by  all. 

We  do  not  think  there  is  any  weight  in  the  objection,  that  Aa  4>iiiifitSM<i. 

•^  ^  •^  '  ven  M  collateral 

the  obligation,  in  this  instance,  having  been  given  to  secure  JJ^J^J**^** 
the  payment  of  a  debt  due  by  others,  it  must  be  subject  to  ^oj^^^JK 
the  law  which  governs  sureties.  The  proof  adduced,  shows,  ^^  **' 
that  the  parties  signing  it  were  not  bound  for  the  principal 
debt.  The  engagement  was  independent  of  it,  and  received 
as  collateral  security. 

It  was  contended,  fliat  the  defect  of  not  joining  all  the 
co-debtors  in  the  suit,  should  have  been  pleaded  by  way  of 
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fl^J^  1^'  exception,  and  that  it  was  the  duty  of  the  defendants  at  the 

-mi  same  time  to  show  that  those  who  were  not  sued  were  ame- 

**JJ^"      nable  to  the  jurisdiction  of  the  court. 

DuyxiiGx$,        Admitting  the  regular  practice  to  be,  that  this  matter  should 

be  pleaded  in  limine  litis f  we  do  not  see  how  the  plaintiffi 

could  be  benefited  by  the  recognition  of  the  rule.      All  the 

obligors  were  made  parties,  in  the  first  instance,  to  the  suit. 

the  ""(fofeoSLti  The  plaintiffs,  after  issue  joined,  discontinued  as  to  some,  and 

f^ioa,  to  ahowi  by  doiug  SO  left  the  defendants  no  remedy  but  to  take  advajir 

oUtfon  are  not  tage  of  it  at  the  trial.     As  the  general  rule  is  that  all  must 

pSStiff"^mTOt  ^  8ued,and  the  exception,  if  it  be  one,  is  that  the  co-debtors 

^JlJf^ftg;  cannot  be  brought  before  the  court,  we  diink  it  is  sufficient 

a^xcoptiMi.  f^f  ^^  defendants  to  show  that  all  are  not  made  parties,  and 

that  it  is  the  duty  o{  the  plaintiffi  to  establish  the  facts  which 

makes  their  case  an  exception. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  Hie 
judgment  of  the  District  Court  be  affinned,  with  costs. 


BBUNET  M.  OUVEReiS,  SYNDIC,  &c. 

APFEAZ.  raOM  THK  COVHT  OF  THB  FOUBT  DISTRICT. 

If  a  sale  of  property  by  an  uuolvent  be  firaudaient,  Us  syndic  caimot  treat 
it  as  a  Bollily,  bat  should  bring  an  action  to  have  Ibe  contnct  annalled. 

Creditors,  at  the  time  of  the  sale  only,  can  dispute  its  validity. 

This  suit  was  brought  by  a  minor,  assisted  by  her  natural 
tutor,  to  recover  two  slaves.  The  defendant  was  the  syndic 
of  the  plaintiff's  natural  tutor,  who  had  become  insolvent  in 
his  own  capacity,  and  as  a  member  of  a  commercial  firm.  The 
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fatbr^in  maldiig  his  surreader,  had  placed  the  slaves  in  qnes-  jp^!!^^  ^^ 
tion  upon  his  schedule  as  part  of  his  estate.    Bj  public  act,  ■ 

annexed  to  the  petition,  it  appeared  tiiat  the  slaves  were  pur-      ''^^'^ 
chased  by  the  plaintiff,  in  her  own  name,  assisted  by  her    d'*^>^^'*» 
natural  tutor. 

The  syndic  alleged  that  the  slaves  were  purchased  with 
the  funds  of  the  firm,  or  of  the  natural  tutor,  when  in  insolvent 
drcumstances.  % 

The  plaintiff  had  judgment,  and  the  defendant  appealed, 
with  respect  to  one  of  the  slaves. 

PotiSj  for  appellant,  contended: 

1.  That  this  was  a  purchase  of  real  estate  with  the  partner* 
ship  funds,  and  could  not  be  alienated  by  one  partner  without 
the  consent  of  the  other,  to  his  injury.  Richardson  vs.  Pack- 
TDOodj  1  JV.  S,  290.     Simmons  vs.  Parker j  4  JV.  5.  200. 

2.  That  whilst  the  partnership  is  proceeding,  and  their 
afiairs  unliquidated,  one  partner  cannot  by  donation  inter 
vivos  to  the  fraud  of  other  creditors,  give  away  the  efiects  of 
the  concern. 

3.  And  therefore,  Anathalie  Brunet  is  a  mere  stake  holderi 
a  cestui  que  trxist  for  the  benefit  of  the  partnership,  and  the 
creditors  of  it. 

Lodcettj  for  appellee. 

1.  The  plaintiff  contends,  that  the  syndic  had  no  tight  to 
take  possession  of  the  slaves  in  question,  as  they  did.  They 
should  have  instituted  suit  to  set  aside  or  avoid  plaintiff's 
tide  first.    See  the  case  of  Henry  vs.  Ht/de^  5  JVI  & 

2.  The  insolvent,  at  the  time  the  slaves  were  purchased, 
was  solvent,  and  had  from  eight  thousand  to  ten  thousand 
doUais,  over  and  above  his  debts.  Defendants  could  not 
then  have  been  injured  by  the  act,  even  admitting  it  to  be  a 
donation.  There  is  no  evidence  which  shows  that  the  defen- 
dants were  creditors  at  the  time  the  sales  in  question  were 
passed;  therefore,  under  the  1988th  article  of  the  Louisiana 
Code,  the  defendants  cannot  succeed  in  their  demand. 
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Eastsrh  pis.      3.  There  is  no  evidence  which  tends  to  show  the  least 

Wekrumrff    1833. 

>  unfairness  in  the  transaction,  and  not  a  shadow  of  fraud  is 
pretended,  as  the  case  stands  upon  the  evidence  of  the  defen- 
nvYEUGu,     ^antB  themselves. 

flHOIC,  ETC. 


BRUHBT 


PoBTSR  J.  delivered  the  opinion  of  the  court* 

,  The  petitioner  is  a  minor,  and  appears  in  court  bj  her 

natural  tutor.  She  sues  to  obtain  possession  of  two  slaves, 
which  the  defendant,  as  sjndic  of  Brunet  &  Ashton,  had 
taken  into  his  possession. 

The  defence  ^,  that  the  father,  who  appears  in  court  as 
tutor  to  the  child,  surrendered  the  property  sued  for,  as  die 
property  of  Brunet  &  Ashton;  that  payment  was  made  for 
it  out  of  the  funds  of  the  firm,  when  they  were  in  insolrent 
circumstances;  and  that  the  purchase  was  made  to  defraud 
the  creditors  of  Brunet  &  Ashton. 

The  bills  of  sale  for  the  slaves,  were  executed  in  the  name 
tm^^ufiSS^  of  the  petitioner.  If  the  transaction  was  firaudulent,  the 
Snt,  hia  nmdSo  representative  of  the  creditors  cannot  treat  it  as  a  nullity, 

ftmniKTttiwt  it  M  tt 

■Diihy,imtaiioaid  and  take  the  property  into  his  possession.     He  should  brine 

brbif  an  Mtion  to  k      ir       ^  r  o 

kam  the  ooninot  an  actiou  to  havc  the  contracts  annulled.     5  JV.  S.  634. 

Again,  no  neht  of  action  is  shown  on  behalf  of  iixe  credi- 
tins  of  the  nia  tors,  evou  if  this  was  a  case  in  which  it  could  be  properly 

mHj,  can  dtopvta  ^  r     r       ^ 

itfTaHdhj.        inquired  into.     It  is  not  proved  that  any  of  the  creditors 
were  such  at  the  time  the  acquisition  was  made. 

There  was  judgment  in  ihe  court  below  in  iavor  of.  the 
plaintiff.  The  defendant  has  appealed  only  in  relation  to  one 
of  the  slaves;  thus  admitting  the  correctness  of  the  decree aa 
to  the  other;  for  the  reason  just  given,  we  think  it  should  be 
affirmed  as  to  both. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

*Mathsw8,  J.  wu  absent  when  this  opinion  was  delivered 
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FATUV  XT  ATfrT 
APFSAL  FROM  TBJE  OOUST  OF   TBI  FOVHTB  DISTRICT,    TBS  JUDOS  THBHXOF  i    .,««.. 

I    oh  u7 

FRXfllDIiro.  '  ^  1^. 

5L  127 
61  10591 

Where  the  appeal  bond  ia  given  forthe  ram  ordered  by  the  judge,  the  appeal  L^    ^ 
is  devolutive,  althougfa^the  ram  does  not  exceed  by  one  half  the  amount  of 
the  judgment 

It  is  not  absolutely  necessaiy  that  the  appeal  bond  should  be  signed  by  the 
appellant  in  propria  pentma,  or  by  any  person  for  him  not  leg^y  authorised. 

A  fact  is  considered  established,  if  proved  by  evidence  which  b  not  the  best 
the  nature  of  the  case  admits  of,  bat  which  is  received  without  ezceptioD. 

The  plaintiff  seeks  to  recover  the  amount  due  upon  three 
promissor  J  notes ;  of  one  of  which  he  is  the  payee ;  of  another, 
the  uniTersal  heir  of  the  payee;  and  of  the  third,  the  assignee 
of  the  payee.  The  notes  had  been  given  by  Grertrude  Patin, 
and  her  husband,  Pierre  Abadie. 

The  defendants  pleaded  the  general  denial.  Judgment 
was  rendered  against  them. 

The  amount  of  the  judgment  was  two  thousand  eight 
hundred  and  seventy  dollars  and  forty-one  cents.  The-amount 
of  the  appeal  bond  was  three  thousand  dollars.  The  bond 
stated,  that  ^we,  Gertrude  Patin,  widow  Berciron,  wife  of 
Pierre  Abadie,  duly  authorised  by  her  said  husband,  as  prin- 
cipals; and  Hypolite  Patin  and  James  Mitchell,  as  securities," 
&c.  It  was  signed  ^  Gertrude  Patin,  by  her  husband,  Pierre 
Abadie,  Pierre  Abadie,  Hypolite  Patin,  James  Mitchell." 

Denis^  for  appellant. 

1.  This  cause  is  the  same  that  was  tried  before  this  hon- 
orable court  in......«.........No.......of  the  docket  of  this  honor- 
able court.  And  plaintiff  could  not  be  admitted  to  maintain 
a  second  suit  on  the  same  cause  of  action;  the  first 
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Mm«w  S»  ^^^^  finally  tried  and  adjudicated  upon.     It  formed  in  favor 
«======  of  defendants  the  exception  of  res  judicata* 

M.  2*  The  notes  on  which  this  suit  is  brought,  were  extin- 

rAToi  mr  al.  gi^^gjied,  as  appears  by  the  endorsement  or  mexnorandiiiii 
on  them,  made  by  plaintiff  before  the  institution  of  this  suit. 
3.  The  judge  of  the  District  Court  ought  to  have  continued 
the  cause,  or  granted  a  new  trial,  when  he  was  inJormed^ 
by  affidavit,  that  A.  Davezac,  Esq.,  bad  been  engaged  to 
defend  this  suit,  and  that  he  had  promised  to  attend*  And 
that,  therefore,  the  defendant  had  every  reason  to  expect  him, 
and  that  he  did  not  attend*  And  also,  when  tiiey  were  in 
formed  that  Lloyd  had  been  engaged,  and  that  he  deputed 
the  day  previous  to  the  trial  of  the  cause. 

Slidellj  on  the  same  side,  contended: 

!•  That  the  testimony  of  George  Richardson  ought  not 
to  have  been  received;  the  petition  contains  no  allegation  to 
authorise  it.  If  received  properly,  the  contract  was  not 
binding,  the  wife  not  being  authorised  by  her  husband^  fujo 
ther,  the  agreement,  if  entered  into,  was  fraudulent  and 
without  a  cause* 

2.  Madam  Abadie  is  not  liable,  unless  it  be  shown  that  the 
GOBtract  turned  to  her  benefit 

3.  There  is  no  evidence  of  a  transfer  of  the  mate  drawn 
In  feivor  of  JuKen  Poydras. 

Gm//»er,  for  appellee* 

L  The  appeal  bond  is  signed  by  no  principal,  and  there- 
fore could  be  recoverable  against  nobody. 

2.  The  bond  is  not  given  for  one  half  above  the  amount  of 
the  judgment  appealed  from. 

Mathews,  J.  delivered  the  opinion  of  the  court* 

This  suit  is  brought  to  recover  the  amount  of  several 
promissory  notes,  made  by  the  defendant,  Patin;  one  payable 
to  the  plaintifr  for  two  thousand  two  hundred  and  fi%*tw« 
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dollars  and  thirty-four  cents;  anoAer  for  one  hundred  and  £*:«•««»  SS- 

"*  WwmMhf^  1639. 

gijEty  dollars,  payable  to  one  Frederick  Marenville;  and  a 
third  payable  to  the  late  Julien  Poydras,  for  four  hundred  '*^^^ 
afid  "fifty-seven  dollars  and  fifty-seven  cents.  The  petitioner  '*^'*  "^  ^ 
tdso  claims  interest  to  the  amount  of  two  hundred  and  eighty- 
seven  dollars  and  fiifty  cents.  The  ans^vfier  of  the  defendant 
Is  a  general  denial.  Judgment  was  rendered  in  the  court 
below  in  favor  of  the  plaintiff,  for  the  principcd  sums  claimed, 
viz:  two  thousand  eight  hundred  and  seventy  dollars  and 
forty-one  cents,  with  legal  interest  from  die  judicial  demand; 
from  which  the  defendant  appealed.  Pending  the  appeal 
she  became  insolvent,  and  it  is  now  prosecuted  by  her  syndic 
ad  litem  ovad  hoc 

A  motion  is  made  on  Ae  part  of  the  appellee  to  dismiss  the  SJj^^^SfolJ 
appeal  on  two  grounds:    First,  because  the  appeal  bond  is  ^tiTjiiSSJjtSJ 
not  properly  executed,  not  being  signed  by  the  appellant;  {^S^dt^^lSTSe 
and,  secondly,  because  the  bond  was  not  given  for  a  sufficient  ^^^byoM^ 
amount*    This  instrument  purports  to  be  signed  by  the  defen*  jadgmeBt. 
dant,  through  the  agency  of  her  husband,  as  principal,  and 
James  Mitchel,  as  surety;  and  is  given  for  the  sum  ordered  by 
ibe  judge  who  granted  the  appeeil.  This  sum  does  not  exceed, 
by  one  half,  the  amount  of  the  judgment;  and  in  consequence 
of  the  deficiency,  the  appeal  ought,  probably,  not  to  have 
been  considered  as  suspensive.     Code  of  Practice^  374,  675; 
end  S  La.  Reports^  p.  88.     But  as  the  bond  was  given  for  the 
amount  ordered  by  the  judge,  the  appeal  is  clearly  devolu- 
tive; and  in  this  respect  subjects  the  tase  to  revision  by  the 
appellate  court.    The  first  ground  assumed  by  the  appellee 
to  have  the  appeal  dismissed,  is  equally  untenable;  even  ad- 
mitting that  the  bond  was  not  signed  by  the  defendant  in  pro*  ly  necoouy  that 
pria  persona^  nor  for  her  by  any  person  legally  authorised  to  {Jj!*'¥['^^ 
that  effect.    The  question  raised,  in  the  present  case^  has  long  Ji'''2^*^ 
since  been  settled  by  this  court  favorably  to  the  pretensions  ^JSySEIriS 
of  the  appellant.      See  9  Martinis  Rqtortsy  p*  1,  the  case  of 
Richardson  vs.  Tcna;  and  10  t6W,  p.  74,  the  case  of  Doane 
vs.  Fairron* 

After  the  judgment  was  rendered  in  the  court  belowj  tbe 
defendant  moved  for  anew  trial;  and  her  counsel  contends, 

17 
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Eastisii  Dn.  ffaat  the  District  court  erred  in  refusing  it,  and  consequentlT 

JrtbfltUtpf    1833> 

—  that  it  ought  to  be  ordered  by  this  court,  and  the  cause  reman- 
po^RAfl  j^^  £^j.  ^j^^^  purpose.  The  principal  grounds  on  which  a  new 
PATiM  XT  axm  trial  was  claimed,  are  set  forth  in  an  affidavit  of  the  husband 
of  the  defendant,  found  in  pages  twenty  and  twenty-one  of 
the  record*  This  affidavit  discloses  nothing  material,  except 
alleged  errors  in  conducting  the  cause;  and  contains  no  good 
reasons  why  the  cause  should  have  been  continued;  and  as  a 
necessary  consequence,  no  legal  grounds  for  a  new  trial*  A 
jury  had  been  prayed  for,  which  was  waived  by  consent  of 
counsel,  and  the  cause  was  agreed  to  be  tried  absolutely  on  a 
day  fixed. 

As  to  the  merits,  the  defence  is,  that  the  notes  on  which  the 
action  is  based,  had  been  novated  and  cancelled  previous  to 
its  institution.  To  ascertain  whether  these  facts  be  true,  it 
became  necessary  to  give  a  concise  statement  of  some  occur- 
rences which  happened  before  the  institution  of  the  present 
suit.  In  March,  1816,  the  defendant  being  indebted  to  the 
plaintiff,  a  settlement  of  their  accounts  took  place,  through 
the  agency  of  the  husband  of  the  former,  and  a  payment  was 
by  her  made  at  that  time.  Amongst  the  items  placed  to  her 
debt,  were  the  notes  now  in  question;  and  also  an  hypothe- 
cary obligation,  amounting  with  interest,  to  the  sum  of  five 
thousand  six  hundred  and  ninety-nine  dollars  and  fifty-seven 
and  three  quarter  cents.  The  payment  made  on  account  at 
that  time,  was  four  thousand  three  hundred  and  sixty-two 
dollars  and  eighty-seven  and  a  half  cents.  The  creditor  took 
upon  himself  to  impute  this  payment  to  the  notes  now  sued 
on,  and  some  other  items,  in  the  account  current;  and  after- 
wards attempted  to  proceed  against  his  debtor  for  the  recovery 
of  the  sum  secured  by  the  hypothecary  obligation.  The 
proceedings  in  that  case  were  stayed  by  injunction,  which 
ended  in  a  decree  of  the  court,  directing  the  payment  made 
on  account,  to  be  imputed  to  the  discharge  of  the  hypothecary 
debt,  as  being  the  most  onerous,  no  imputation  having  been 
made  by  consent  of  the  parties  at  the  time  of  payment  See 
6  JV.  S.  J).  36. 
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The  notes  now  in  question,  although  purporting  to  have  been  ^^^^  JS" 
paid  off  and  cancelled,  were  retained  by  the  creditor.  The  ob-  ===== 
jections  arising  out  of  these  promissory  notes,  can  be  conside-         ««. 
red  as  discharged  only  by  payment  or  novation.     No  payment '^''°'  "  ^"^ 
has  been  made  in  consequence  of  the  charge  of  imputation 
ordered  in  the  decree  of  the  Supreme  Court  referred  to,  and 
which  was  made  at  the  instance  of  the  present  defendant. 
Neither  did  any  novation  take  place  by  the  settlement  of 
accounts  between  the  parties  in  1816.     It  does  not  appear 
that  the  debtor  gave  any  new  obUgation  by  which  the  first 
must  be  presumed  to  have  been  cancelled  and  annulled.     No 
new  debtor  was  substituted  in  the  place  of  the  former,  for  the 
husband  acted,  not  in  his  own  right  in  relation  to  that  settle- 
ment, but  as  agent  for  his  wife,  who  was  the  real  debtor. 


Admitting  this  to  be  true,  objections  are  made  to  the  plain-  a  Ac*  is  m 
tiff  s  rieht  to  recover  the  amount  of  the  two  smaller  notes  sued  p""^  »»y  j^- 

^  a«noe    which  k 

on;  oneforone  hundred  andsixty  dollars  and  forty  cents,  made  S2nJlroft£ail 
payable  to  Marenville,  and  the  other  for  four  hundred  and  J^f  j,  JJceiJS 
fifty-seven  dollars  and  fifty-seven  cents,  to  Julien  Poydras.  Jjj!^  "*^ 
The  first  of  these  notes  the  plaintiff  claims  right  to  as  heir  to 
the  promiser;  on  the  trial  of  the  cause,  he  proved  his  heir- 
ship by  parol  evidence.  This,  perhaps,  was  not  the  best  the 
nature  of  the  case  admitted,  but  it  was  received  without 
exception,  and  ought  to  be  considered  as  establishing  this  fact. 
The  right  to  recover  the  sum  promised  to  Julien  Poydras,  is 
claimed  by  the  plaintiff  as  assignee.  The  statement  of  facts 
found  on  the  record,  does  not  show  any  regular  assessment 
made  by  the  payee  of  this  note,  to  him.  But  his  right  to 
recover  payment  seems  to  have  been  acknowledged  by  the 
defendant  in  the  settlement  of  accounts  above  alluded  to, 
and  which  makes  a  part  of  the  evidence  in  the  present  case. 
This  we  deem  to  be  sufficient  to  authorise  a  recovery  of  this 
part  of  the  plaintiff's  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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DB   AliMAfl  APPKAL  FROM  TBS  COUBT  OF  TBS  FIBBT  DUTRXCT. 

^^  '         Penniflsion  having  been  given  by  the  Governor  of  Louisiana,  when  a  province, 
lUTOR,  iTC.  OF      ^  occupy  and  build  on  a  lot  of  land  in  the  City  of  New-Orleans,  and  the 

authority  of  the  government,  which  gave  the  permission,  having  ceased 
without  a  change  of  wUl  being  expressed,  a  subsequent  grant  by  the 
President  of  the  United  States  to  the  occupant  under  that  permission,  vests 
in  him  all  the  right  and  title  of  the  United  States,  and  of  the  former 
sovereigns  of  the  country. 

Wbile  the  province  of  Louisiana  formed  a  part  of  the  dominions  of  the  Sag 
of  Spain,  he  had  the  right  of  property  in  all  the  unappnopristed)  tttutoiy  o(_ 
the  province. 

The  King  of  Spain  delegated  to  the  Governor  of  Louisiana,  whQe  a  Spanish 
province,  the  right  to  concede  or  grant  to  individuals,  parts  of  the  land 
belonging  to  the  public  domain. 

The  sovereigns  of  Europe  have  the  right  to  alienate  the  va«a|it  «ii4 
ttoaj^propriated  lands  in  their  coloniftl  dominions. 

The  word  fiwri,  inelndes  the  levee  on  the  bank  of  the  ifver,  and  the  space 
between  the  exterior  limit  of  the  levee  and  the  water. 

The  United  States  have  full  authority  over  ports  of  entry;  they  can  estabBsh, 
and  perhaps  abolish  them;  and  they  may  regulate  quays  as  appendages  to 
them. 

Tlie  oiivamstance  tliat  a  qpace  of  g^ond  is  left  vacant  on  the  plan  of  a.ei^ft 
is  not  sufficient  to  show  it  to  be  a  public  place. 

The  plan  of  the  city  must  show  the  destination  and  appropriation  of  iots  to 
public  uses,  and  as  public  places,  in  order  to  imply  a  promise  on  the  part  of 
the  original  owner  of  the  soil  an4  founder  of  the  city,  that  the  lots  shall 
always  remain  open  for  the  use  of  the  public. 

In  deciding  questions  of  title,  the  court  cannot  take  into  view  the  vrant  of 
foresight  in  the  soyereigns  of  the  country  in  granting  the  land  in  controversy 
Id  iadividaals,  or  the  great  detriment  which  the  public  interest  may  softain 
by  the  q]|»opriation  of  the  land  to  private  purposes. 

This  fras  a  petitory  action,  brought  for  the  recovery  of  a 
piece  of  ground  containing  three  thousand  one  hundred  and 
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aeventy-^  superficial  feet  and  fi>ur  inches,  situated  in  the  ^^^Jl^  [^ 
city  of  New-Orleans,  between  St.  Philip  and  Main  streets^  = 

and  between  the  river  and  the  front  row  of  houses.  "*bt  al^ 

The  plaintifis  are  the  vendees  of  the  heirs  of  Thpmas         "' 

'^  MAYOR,  KTC.O* 

Bertrand,  or  Beltran.  His  dwelling  house  having  been  des-  haw«oruujiiu 
troyed  by  fire  in  the  great  conflagration  of  one  thousand 
seven  hundred  and  eighty-eight,  in  the  city  of  New-Orleans, 
a  few  days  aiflerwards  he  presented'  to  the  dien  governor  of 
Louisiana,  a  petition,  of  which  the  following  is  a  translation* 
^Senor  Chroemor:  Antonio  Beltran,  an  inhabitant  of  the 
city,,  st^t^  to  your  grace  with  the  most  profound  respect, 
ttoti  tl)e  bpuse  which  he  inhabited  having  been  burned  oa 
the  twenty-first  of  this  montib,  and  having  no  place  to  take- 
sefuge  in,,  he  haa  determined  to.  build,  a  sm^l  house  in.fhmt' 
of  that  of  Mr*  Bienvenu;  therefore,  he  earnestly  begs  that 
your  grace  would  deign  to  grant  him  permission  for  what  he 
asksy  a  £iVior  which  be  enpecta  ff<m  tiie  gpodness^of  youp 
gmce*'^ 

The  decree  of  the  governor  was:  ^As  is  requested,"  and 
was  signed  by  himself.  **MIRO." 

Six  years  afterwards,  Bertrand  petitioned  for  the  renewal 
of  his  privilege,  as  follows: 

^SenoT  Gcoemar^General*  Thomas  Bertrand,  a.  CabaraHer 
of  this  city,  states  to  your  grace,  with  the  most  profound  res?, 
pect,  that  three  months,  ago  he  presented,  a  memorial  to  your 
grace,  begging  that  you  would  grant  him  permission  to^ 
rebuild  a.  cabin  (cabana)  or  small  house  which,  he  has.  ironih 
ijig  the  levee  and  in  front  of  the  house  of  the  auditor  of  waTf 
inconsequence  of  the  timbers  of  the  said  house  having  rotted, 
by  reason  qf  the  long  continuance  of  the  rains,  having  lost, 
tibe  few  clothes,  or  effects  which  belong  to  himself  and  his 
children*  For  tbi&  reason,  and  because  the  roof  is  about  to, 
fill!  in,  he  earnestly  prays  your  grace,  through  your  w^ 
knowii  goodness,  to  give  him  leave  to  rebuild  s^^d  house^, 
oim^Q  it  is  exposed  to  injury,  from  the  condition  of  the  mat<^. 
n^ky  a  iaror  which  he.  eJIpects  from  the  great  kindnesQ  q£ 
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Ea»tm«  1^-  your  grace,  whose  important   life  may  it  please  God  to 
=====  preserve  many  years." 
""/*?"  «THOS.  BERTRAND." 

JBT  Alt* 

^-  « JVcw  Orleans,  I7th  June,  '94." 

KATOR,  ETC.  OF 

»w-oRL£AHs.      rpj^  petltioii  was  granted  in  the  following  terms: 

^  New-Orleans,  16th  June,  1794. 
^Granted,  but  the  same  dimensions  which  the  present 
house  has,  are  to  be  preserred." 

"  THE  BARON  DE  CARONDELET." 

In  one  thousand  eight  hundred  and  three,  Bertrand  died. 
His  widow  (Gonzales)  continued  to  reside  in  this  cabin  until 
after  Louisiana  was  ceded  to  the  United  States.  In  one 
thousand  eight  hundred  and  seven,  after  congress  established 
a  board  of  commissioners  to  adjust  land  titles  in  Orleans 
Territory,  Madam  Gonzales  procured  one  B.  Lafon,  (who 
styles  himself  deputy  surveyor  of  J.  Briggs,  &c)  to  lay  off 
the  ground  on  which  her  cabin  stood,  into  a  lot.  Lafon  states 
that  he  called  on  her  for  the  papers  which  authorised  her  to 
have  the  survey  made,  and  she  presented  him  with  the  two 
permissions  of  Miro  and  Carondelet.  From  these  two 
papers,  the  surveyor  says  he  proceeded  to  measure  off  the 
lot  to  Madam  Gonzales,  in  presence  of  witnesses,  and  to  fix 
its  boundaries,  from  which  there  resulted  to  her  three 
thousand  one  hundred  and  seventy-six  superficial  feet,  and 
four  inches  of  ground. 

The  widow  Gonzales  filed  these  two  permissions^  and  the 
proces  verbal  of  Lafon's  survey  with  the  land  commissioners. 
In  reporting  on  her  claim,  the  commissioners  conclude  by 
saying,  ^  as  we  do  not  feel  authorised  to  make  any  decision  on 
this  claim,  we  think  it  would  be  more  an  act  of  justice  than  , 
of  generosity,  if  the  government  should  confirm  it." 

No  special  act  was  ever  passed  confirming  it.  But  in 
eighteen  hundred  and  twenty-one,  a  patent  issued  from  the 
general  land  office,  signed  by  the  president  of  the  United 
States,  confirming  ^  Madam  Gonzales  in  her  claim  for  a  lot  of 
ground,  in  the  city  of  New-Orleans,  fronting  on  the  levee, 
&c."  in  pursuance  of  an  act  of  congress,  passed  the  second 
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of  March,  one  thousand  eight  hundred  and  fire,  for  the  adjust-  Ewniw  Dn. 
ment  of  land  titles  in  the  Territory  of  Orleans,  and  one  of  the  s 

twelfth  of  April,  one  thousand  eight  hundred  and  fourteen,     "  x/^J^ 
for  the  final  adjustment  of  land  titles,  &;c.  **- 

The  plaintifis  allege  that  the  patent  was  also  authorised  to  mw-oBLSAjrf . 
issue  on  this  diaim,  hj  the  provisions  of  an  act,  passed  May 
the  eleventh,  one  thousand  eight  hundred  and  twenty.  It 
provides,  ^Hhat  claims  for  lands  in  the  eastern  district  of 
Louisiana,  described  by  the  register  and  receiver  in  their 
report  to  the  commissioner  of  the  general  land  office,  on  the 
twentieth  November,  one  thousand  eight  hundred  and  six- 
teen, and  recommended  in  the  said  report  for  confirmation, 
are  hereby  confirmed  against  any  claim  on  the  part  of  the 
United  States." 

The  other  two  acts  recited  in  the  patent,  provide:  First, 
the  one  of  one  thousand  eight  hundred  and  five,  in  substance, 
^that  persons  who  obtained  from  the  French  or  Spanish 
governments,  prior  to  October  first,  one  thousand  eight  hun- 
dred, any  duly  registered  warrant  or  order  of  survey  oflandsj 
and  which  were  at  that  time  actually  inhabited  and  cultivated^ 
shall  be  confirmed  in  their  claims.  Second,  every  person 
being  the  head  of  a  family,  who  had  prior  to  the  twentieth  of 
December,  one  thousand  eight  hundred  and  three,  with  the 
permission  of  the  proper  Spanish  officer,  and  in  conformity 
with  law,  usage  and  other  customs  of  the  Spanish  govern- 

■ 

ment,  made  an  actual  settlement  on  a  tract  of  land,  &c.,  and 
who  did  on  the  twentieth  of  December,  one  thousand  eight 
hundred  and  three,  actually  inhabit  and  cultivate  the  said  trad 
oflandj  it  shall  be  granted^  ^c." 

The  act  of  the  twelfth  of  April,  one  thousand  eight  hun- 
dred and  fourteen,  says,  ^  that  every  person  claiming  hrnds 
by  virtue  of  any  incomplete  French  or  Spanish  grant,  con- 
cession, or  any  warrant  or  order  of  survey,  granted  prior  to 
December  twentieth,  one  thousand  eight  hundred  and  three, 
whose  claims  have  not  been  filed  with  the  proper  officer,  etc., 
and  are  embraced  in  the  report  of  the  commissioners,  etc., 
in  every  case  where  it  shall  appear  by  the  said  report,  etc., 
that  flie  concesHm  warranty  or  order  of  survey,  under  which 


I 
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EuTsftir  l>is.  0^  chdm  is  made,  cantains  a  special  location,  or  Jiad  been 
=  actiutiljf  healed  or  surveyed  before  the  twentieth  of  December^ 


ar  AL.  ^ff^  fhovaand  eight  hundred  and  three^  shall  be  confirmed^  jrc,^ 
w^TOEs'K  w  '^'^^  corporation  of  New-Orleans  pleaded  a  general  denial 
mtm^^msMMMu  ti»  UlEtQ  allegations  of  the  petition.  They  show  that  tfaej 
have  possession  of  the  locus  in  quo;  that  thej  exercise  the 
right  to  regalate  the  Hse  of  it  for  the  benefit  of  fhe  publia 
Thej  H^laim  it  as  a  part  of  the  quay  and  port  of  the  citj* 
They  allege  that  it  cannot  be  the  subject  of  private  pro- 
perty; tiiat  no  abs(4ute  grant  was  ever  made  to  Bertrahd; 
that  the  permissions  above  recited  were  only  to  build  and 
occupy  a  temporary  cabin  on  the  levee*  They  allege  that  in 
pursu€uice  of  a  decree  of  ttie  Superior  Courts  in  one  thou- 
sand eight  hundred  and  twelve,  that  Bertrand  and  his  wife 
had  no  titles  tiie  family  was  removed,  the  cabin  demolished, 
and  the  land  cleared.  They  allege  that  at  the  foundation 
of  the  city  by  the  French  government,  a  large  space  deno- 
minated a  jtim,  was  left  between  the  front  row  of  houses  and 
die  river,  for  the  use  of  the  inhabitants  of  the  city  and  the 
public;  and  that  the  locus  in  quo  constitutes  a  part  of  this 
quai.  They  deny  the  authority  of  the  Spanish  government 
to  grant  or  concede  the  lot  in  question,  and  the  authority  of  the 
president  of  the  United  States,  to  issue  the  patent  under 
which  the  plaintiffi  claim. 

The  counsel  for  the  corporation  ofiered  in  evidence  two 
J^lans  of  the  city  of  New-Orleans,  to  show  the  space  in  which 
the  hcus  in  quo  is  situated,  was  designated  on  said  plans  from 
the  foundation  of  the  city,  in  one  thousand  seven  hundred 
and  twenty-four,  and  one  thousand  seven  hundred  and  twen« 
ty-eight,  as  a  ^quai^'^  and  set  apart  for  the  use  of  the  public* 
This  evidence  is  admitted  by  the  plaintiffs  in  the  record,  in 
the  following  terms: 

1.  ^It  is  admitted  there  existed  a  long  time  before  the 
French  revolution,  an  officer  or  bureau  attached  to  the 
department  of  the  marine  and  the  colonies  at  Versailles,  in 
France,  in  which  were  deposited  the  manuscripts  of  all  the 
plans  of  the  cities  founded  under  the  authority  of  the  French 
government  in  its  colonies. 
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2.  "  That  the  plan  of  New-Orleans,  the  one  made  by  Eastirw  Dm. 

^  '  ^  jFOnuuy,    1833. 

DupcMger^  in  one  thousand  seven  hundred  and  twenty-four,  i 

and  the  other  by  BrouHn^  in  one  thousand  seven  hundred  and     ^  ^-^^^ 
twenty-eight,  which  were  produced  by  the  defendants,  in  this         *'• 

•^         °       '  '^  -^  '  MAYOR,  ZTC.  or 

case  are  the  most  ancient  plans  of  said  city,  which  were  nkw-oblxasi. 
found  in  said  dcfposite. 

3.  ^  That  the  said  Dupauger  and  Broutin  were  both  engi- 
neers for  the  king  of  France,  and  employed  as  such  in 
Louisiana  at  the  time  they  made  the  aforesaid  plans." 

The  record  contains  the  following  admission. 

^It  is  admitted  by  the  plaintiffs,  that  previous  to  the  cession 
of  Louisiana  from  France  to  Spain,  there  were  several  sales 
of  lots  made  under  the  French  government.  Said  lots  fronting 
the  river  were  sold  with  the  description  of  face  au  qtuxV* 

Judgment  was  rendered  in  the  court  below  for  the  plaintiffi) 
and  the  defendants  appealed. 

4 

Moreau  Lisktj  for  the  appellants. 

1.  That  from  the  foundation  of  the  city  of  New-Orleans, 
all  the  vacant  space  figured  or  designated  on  the  plan  of  the 
city,  between  the  river  Mississippi  and  the  first  row  of 
houses  fronting  the  river,  was  reserved  by  the  founder  to 
serve  for  the  qtuiis  of  the  port  of  New-Orleans. 

This  proposition  is  supported  by  three  ancient  plans  of 
the  city.  1.  That  of  Depauger,  the  king's  engineer  for  this 
province,  drawn  in  one  thousand  seven  hundred  and  twenty- 
four.  2.  Another  plan  by  Broutin,  royal  engineer,  made  in 
one  thousand  seven  hundred  and  twenty-eight.  3.  And  one 
which  appears  to  have  been  made  by  the  same  engineer,  of 
the  city  and  its  improvements  in  one  thousand  seven  hun- 
dred and  forty-four,  and  engraved  in  Charlevoix's  History  of 
New  France,  vol.  2.  432,  3. 

2.  That  there  existed  from  time  immemorial  at  Versailles, 
in  France,  a  bureau,  attached  to  the  marine  department, 
where  were  deposited  the  official  charts,  plans,  &c.,  of  all 
the  cities  and  fortifications  of  the  French  colonies  in  Ame- 
rica.    The  corporation  discovered  there,  in  one  tboufand 

18 
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Mk^nT  ifflal  ^^S^^  hundred  and  nineteen,  the  plans  of  New-Orleans,  which 

u    ,  =a  were  produced  in  evidence,  and  which  are  the  most  ancient 

**«T^r.^    plans  of  the  city,  existing  in  that  bureau. 

vs.  3.  That  in  France,  plans  of  cities  are  made,  which  serve 

iryw-om^Ajra.  for  titles  to  the  inhabitants  thereof;  and  in  default  of  these 

plans,  long  possession  by  the  inhabitants  supplies  the  place  of 

ancient  titles.    Favard  de  Langlade^  J^ouv.  Leg.  aux  mots 

plans  des  viUesp*  234,  art*  1, 4« 

4.  That  in  France  and  her  colonies,  by  the  word  ftou,  is 
understood  a  levee  often  paved  with  stones  in  cities  and 
ports  on  navigable  rivers,  and  a  qpace  left  vacant  between 
tfie  river  itself,  and  the  first  line  of  houses,  for  the  c(»ive« 
nience  of  a  passage  or  way,  and  to  prevent  the  overflow  of 
the  water,  &c«    Diet*  de  PAcadSmie  Dr.  verbo  quai. 

5*  That  in  France  there  exists,  in  all  the  cities  bordering 
on  navigable  rivers  and  the  shores  of  the  sea,  guais^  which 
sometimes  belong  to  private  persons  when  there  has  been  a 
grant  to  that  effect;  but  generally,  they  belong  to  the  pub- 
lic domain.  In  the  first  case,  these  quais  are  maintained 
and  repaired  by  the  proprietors;  and  in  the  latter  case,  by 
(1)8  municipal  authorities  of  the  place*  Those  who  suppoit 
the  charge  receive  in  compensation  a  certain  right  of  toll  en 
all  vessels  and  craft  which  land  or  touch  at  these  guat^  S[ 
Valinj  art.  20  and  21,  and  notesj  p.  475,  &  1  iUd^  arU  7 
and  note  p.  140. 

.  6.  Whether  ^yatf  belong  to  private  persons,  or  to  the 
public  domain,  the  regulation  of  them  is  in  the  admirall^ 
but  the  use  of  them  is  in  the  public. 

7*  That  public  things,  such  as  quais^  are  in  &e  domain  of 
die  sovereign,  but  he  cannot  sell,  grant,  or  otherwise  dispose 
of  them,  unless  fi>r  the  conmion  advantage  or  tbo  public 
good^.  without  abusing  his  powers.  The  sovereign  Mmaelf 
has  often  declared  his  own  acts  null  in  this  respect*  VaHolf 
«ec244,5,6.  3  JUorhVi,  296,  303.  7  JVC  &  81, 88,  92.  RSco- 
pilaci6n,lib.7^Ht.  7^1.1.  3  Toti/Zier,  no.  27, 30, 31  and  32. 
8.  In  France,  quais  do  not  mean  simply  a  levee  made  of 
earth,  or  paved,  which  guard  the  city  firom  inundations  of  ibo 
rtiR«r«bjiit.th^  iMan^ttbrn  a  ecrtein^paoa  ofigramdi^wbichiii 
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ttdre  or  less  eottflfderable,  as  circamstances  require,  and  ^;^^^  {^ 
which  remains  free  to  the  use  of  the  public,  eidier  for  omar  — 

ttient,  a  public  way  or  passage;  and  wbich  is  contained     '^et^^JJ^' 
between  the  levee  and  the  first  row  of  houses  frontinG"  the    .^  *'•  ^  ^. 

O  KATO&f  ETC  •  OF 

riven    History  of  St.  Domingo^  hy  Moreau  de  Stm  Mary^  1  'ooU  hsw-obubahs. 
306, 909.    Laws  and  constitutiwts  of  the  French  colonies^  soius  k 
fwir,  3  vol.  447,  771.    2  iUd.  725.    4  iHd  771, 2,  3, 1791, 
1796.    5t6td.473,631.    6f6t(li^568. 

9.  That  this  space  of  ground,  (ferre  plein)  which  is  left 
open  and  free  in  France,  in  cities  situated  on  rivers  or  navi- 
gable streams,  is  still  more  necessary  in  Louisiana,  on  the 
banks  of  the  Mississippi,  than  in  other  coimtries,  because  the 
banks  of  this  river  are  subject  to  fall  in,  and  the  riparian 
proprietors,  even  those  in  cities,  are  bound  to  make  and 
repair  their  levees  at  (heir  own  expense;  and  to  furnish  land 
Jhr  new  levees,  when  the  first  are  carried  away,  by  the  irrup- 
tions of  the  river«     f^de  Ordinances  sur  Us  Concessions. 

10.  When  Louisiana  was  under  the  French  government, 
and  since,  even  to  this  day,  the  levee  in  front  of  the  city  of 
New-Orleans,  has  always  been  made  and  repaired  by  the 
inhabitants  of  the  city,  or  at  their  expense,  without  any  com- 
pensation than  a  small  toll  on  boats  and  vessels,  which  load- 
ed and  unloaded  their  cargoes  in  the  port.  Vide  Charlevoix^s 
Hiskyry  of  Jfew  Franeej  3  v<d.  433.  O'Reilly^s  Ordinances^ 
90th  Fdmtary^  1770. 

11.  That  the  dty  of  New-Orleans  was  not  in  reality 
established,  until  the  year  one  thousand  seven  hundred  and 
twenty-two  and  three,  in  the  place  where  it  is  at  this  day, 
and  the  plan  of  Dupauger,  dated  in  one  thousand  seven  hun- 
dred and  twenty-four,  was  in  all  probability  made  out  about 
ads  period.  Louisiana  was  then  under  the  government  of 
the  western  company,  to  whom  the  king  of  Prance  had 
granted  the  exclusive  privilege  of  its  trade  and  commerce, 
with  a  species  of  sovereignty  over  its  territory;  such  as  the 
right  of  exploring  and  working  its  mines,  making  grants  of 
its  vacant  land,  and  founding  cities,  &c. 

IS.  The  western  company  retro-ceded  and  abandoned  its 
privileges  to  the  king  of  France,  and  re-sold  to  hhn  all  its 
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£*"**"  RU*  PoasewionB  in  Louisiana,  wiUiout  making  particular  inenti<n 
of  the  public  property  it  owned  in  New-Orleans,  or  the  quaisj 


ST  AL.       which  proves  it  had  established  them  for  the  public  use  of 
J.-^J*'--^    -  the  inhabitants  of  that  city.     Vide  Charkvoix^s  History^  4^c. 

MAYOR,  XTC.  OF  •'  *" 

mnr-oRUBANs.  1  MarHn*s  History  of  Lomsiana^vol  L 

13.  By  the  treaty  of  cession  from  France  to  Spain,  of 
Louisiana,  in  one  thousand  seven  hundred  and  sixty-three, 
although  kept  secret  for  political  purposes,  it  is  understood 
that  neither  the  Spanish  monarchs  or  their  governors,  could 
take  possession  of  property  thus  dedicated  to  public  use,  and 
respected  by  the  treaty  under  pretext  of  rules  or  laws, 
contrary  to  the  treaty.  1  Martinis  History  of  Louisiana. 
Treaty  of  Cession* 

14.  Although  the  kings  and  city  councils  of  Spain  some^ 
times  arrogated  to  themselves  the  right  of  granting,  to  indi- 
viduals, permission  to  establish  themselves  on  public  places, 
it  was  done  in  case  of  some  good  resulting  thereby  to  the 
community;  and  in  that  case,  though  the  proprietors  could 
not  be  compelled  to  remove  or  demolish  the  buildings  they 
had  erected,  if  they  were  valuable,  yet  they  were  required 
to  pay  a  rent  to  the  city.  RSccpilacion  de  Castillo^  lib.  7,  tit* 
7,  /.  9.     Decree  of  Louis  XIV.  Aprils  1669. 

15.  The  plaintiffi'  counsel  contends,  that  the  inhabitants  of 
a  city  can  only  hold  lands  by  means  of  a  title;  that  even  im- 
memorial possession  cannot  supply  the  defect*  This  doctrine 
was  laid  down  by  Guyot^  in  Repertoire  de  Juriqnrudence^  but  is 
overruled  by  many  decisions,  a  short  time  before  the  French 
revolution*     Collection  des  Decisions  Muvelles^  vol.  4,  ^c. 

16.  The  king  of  France,  although  absolute  before  the 
revolution,  forbid  the  magistrates  of  his  courts  of  parliament 
to  obey  his  letters  patent  or  grants,  when  they  made  an 
alienation  of  his  domain.  6  J^Touoeau  Denisart^  p.  593.  Verba 
domainej  ^c* 

EuOisy  on  the  same  side,  contended : 

1*  That  the  validity  of  the  patent  offered  in  support  of 
the  plaintiffs'  title,  can  be  ^inquired  into  and  adjudged  upon 


r 

I 


MAYOR,  KTC.  OP 
NSWH>RLKAN8« 


OP  THE  STATE  OP  LOUISIANA;  141 

in  the  present  suit.    Tliis  proposition  depends  upon  such  high  Emtbm  Du. 

'  cvnMrjTi  1893. 

aathontythat  it  may  be  safely  assumed.     11   Wheaton^  380,  , 

and  the  other  cases  there  cited.    10  Johns.  23.    5  Binneu.  164.     "*  ^'^'^ 

•''  ET  AL.       . 

2*  The  patent  is  null  and  void,  because  the  issuing  thereof  ffs. 
was  without  authority,  and  can  have  no  legal  force  under  the 
laws,  in  pursuance  of  which  it  purports  to  have  been  issued. 
Theselaws  which  were  enacted  for  the  final  adjustment  of  land 
titles,  and  relate  solely  to  lands^  and  not  to  Urban  property 
or  town  lots. 

3.  The  provisions  in  the  laws  of  congress  distinguish  be- 
tween public  lands  and  town  lots.  The  Supreme  Court  of  the 
United  States  determined  that  a  grant  to  enter  lands^  did  not 
include  town  lots*  12  Wheaton^  587.  Land  Lawsj  736, 
788,  860. 

4.  The  opinion  of  Mr.  Gallatin  while  at  the  head  of  the 
treasury  department,  and  charged  with  the  administration  of 
the  public  domain,  supports  this  distinction.  He  says,  in  a 
letter  of  instructions  addressed  to  the  clerk  of  the  land  com- 
missioners, dated  August  6,  1811 — ^I  consider  the  decisions 
on  town  lots  where  the  title  was  not  complete,  as  altogether 
out  of  the  jurisdiction  of  the  boards  since  one  of  the  essential 
conditions  was  that  of  not  only  inhabiting  but  cultivating;  an 
expression  intended  and  applicable  only  to  farms,  or  country 
tracts." 

5.  But  supposing  plaintiffi'  title  sufficient  to  transfer  all 
the  rights  of  the  United  States  to  them,  what  rights  had  the 
United  States  to  the  premises?  By  the  treaty  of  cession, 
Louisiana  was  transferred  to  the  United  States  in  iiill  sove* 
reignty.  And  by  the  admission  of  Louisiana  into  the  Union, 
on  the  footing  of  the  original  states,  her  sovereignty  was 
acknowledged*  The  United  States  retained  tbeir  property 
which  belonged  to  them  as  property,  but  all  the  attributes  of 
sovereignty  over  the  territory,  passed  to  the  state  of  Louisiana* 

6*  So  the  right  of  appropriating  public  places,  the  banks 
of  rivers,  the  shores  of  the  sea,  to  private  purposes,  if  it  exist 
at  all  is  an  apanage  of  sovereignty  inseparable  firom  it,  and  is 
vested  in  the  state* 
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EAmM  Ok.     7.  Heaoe  I  infer  ihe  right  of  appn^riating  Ite  spac*  •& 

'         Ae  bank  of  the  river  in  front  of  the  citjr  of  New-Orleans, 

'^T^!!?^     which  iaclndes  the  loetu  in  quoj  and  which  is  necesiary  tar 

"**         the  convenience  of  the  port  and  the  Bafety  of  the  city,  beine 

■vw-oBUAfs.  a  n^Jb  «^'  JOMtvsgnfy  mene/y,  and  not  o(  propertj,  cannot  be 

ezerciaed  by  the  United  Statei  ander  the  constitatioa* 

&  But  this  qiace  in  the  front  of  the  ciiy  is  not  vacant  land, 
or  part  of  the  public  domain.  It  is  shown  bj  the  ancient 
plans  of  the  city  exhibited  in  the  evidence,  that  it  was  ori- 
ginally set  apart  as  a  public  place,  and  denominated  a  ^uos* 
These  plans  being  found  in  their  ancient  ftttce  of  d^posite, 
are  evidence  and  authority  to  diow  the  original  destination 
of  this  open  space  as  a  public  place.  1  Starkie^  167.  Peake 
on  Evidence^  129, 130. 

9.  The  spot  of  groand  in  controveny  is  a  public  place,  as 
a  necessary  part  o(  (he  port.  A  port  is  public,  and  is  like 
highways,  streets  and  other  public  things.  Aw^tlules,  tH*  1, 
tale  l,see.  1.  %ParHda^  28,  6.  Diffnt^  lib.  1,  HiU  8,  aH.9. 
Digett,  Kb.  43,  tMe  14,  art.  1. 

10.  A  port  is  defined  lochia  ctmclumu  qu6  importantfir  mercei 
at  inth  eafortantur  eaque  nihUominus  eUUio  est  concltisa  ft 
maniJku  Inde  angiporttim  dictum  etL  Digest^  lib*  nit,  tU. 
pmmfUt.  kg.  SO. 

11.  This  spot  of  ground  makes  a  necessary  part  of  the 
port  of  New-Orleans,  for  die  lading  and  unlading  of  ships, 
vessels,  and  of  immense  quantities  of  produce  and  merchandise. 

13.  It  is  a  public  place  by  destination,  being  allotted  to 
public  use  in  the  original  plan  of  the  city.  Having  been  so 
destined  on  the  original  plan  of  the  city  as  a  public  place,  it 
can  be  claimed  as  such  at  any  time,  and  is  not  lost  by  norMissr. 

13.  The  dedication  and  allotment  of  a  piece  of  ground  to 
public  uses,  may  be  made  by  parol,  by  designation  on  the 
plan  of  a  town  or  city.  Beaty  et  als  yb.  Kurtz  et  ab.  6  Peters^ 
25&  Cify  of  andnnaii  vs.  White's  lessu.  6  Peters^  431. 
11  Martin,  690. 

14.  All  public  dedications  must  be  considered  witii  refe- 
rence to  the  use  for  which  they  are  made.  Streets,  or  a 
public  place  in  a  city,  require  a  more  enlarged  right  over  the 
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use  of  the  soil  than  may  be  necessary  for  a  highway  in  the  ff?!™'  ^^''* 
country.     And  it  is  a  violation  of  good  faith  to  the  public^  l' 

and  to  those  who  acquired  property  in  reference  to  the  plan    '^"/lUJf* 
of  a  citV)  with  a  view  to  the  enjoyment  of  the  use  thos  pub*-         ^^ 
licly  granted,  to  afterwards  appropriate  it  to  priTate  uaesk 
6  Feierfi  431,  57. 

15.  Rivers,  ports,  public  places  and  levees,  and  all  pvbHe 
jdacea  dedicated  to  public  uae^  belong  to  all  in  common. 
They  belong  to  a  class  of  things  that  are  out  of  comm^nce^ 
attd  cannot  be  alienated  or  appropriated  to  private  uscy 
1  Domai,  Lav.  Prel.  Htle  3,  sec.  1, 2.  3  ParHda^  29, 7.  Ibid^ 
38^  6)  &    5PaWs<Ja,5^15.    3Jlferrtn,39& 

16*  The  open  space  on  which  ihe  spot  of  ground  in  quot» 
tion  i^  situated,  was  originally  dedicated  to  die  public  by  the 
denomination  of  a^tiat,in  the  plan  of  the  city^and  has  otfii- 
tinued  ever  since  to  be  a  public  places 

A  quai  is  defined  by  the  language  of  Ae  country  from 
whence  the  name  is  derived.  ^*On  ajqpellee  aussa  quai^  «it 
eqpaite  res6rv6  sur  le  rlvage  d?un  port  pour  la  charge  et  la 
deeharge  des  marchandizes."  Le  Dictiemairei dm  ArtBetidem 
Sciences.    Parisj  1731. 

17»  Thifl  court  has  already  reoogniBedthe  dootiiney  ^tlmt 

public  places,  such  ba  roads  and  streets,  cannot  be  appro- 

pnated  to  private  uses;"  and  Hf  by  a  stretch  of  arbitrary 

power,  the  preceding  government,"  meaning  theSpamshar 

French  monarchs,   ^  had  given  away  such  plaises  to  indi*- 

viduals,  such  grants  would  be  declared  void."    Majfor  et  ai»^ 
YU  JUetzingen    3  Martin^  393. 

Mazureau^  for  the  appellees,  contended: 

1.  That  the  space  of  ground  under  consideration,  and' 
^riifeh  the  counsel  for  the  corporation  and  the  plan  of  flie 
dty  calls  a  guaij  is  not  a  quaij  but  is  formed  by  nature,  while 
queds  are  the  works  of  man.  That  on  rivers  and  in  cities, 
they  ore  levees;  in  the  sea  ports  the  shores  of  the  sea  are 
called  fuotjw  Didumidre  Feraud  and  De  Verger^  Verie  qwd. 
7\mteid^ia  PMee  da  Parisj  «7jSB^S&i  1Q9.    Lcdi^de  SuDo^ 
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EAfrnii  Do.  minque^ivoL'T^.     3  ibid,  447,  763.    4  litVi,  771,  791.     5 
===  iiW,  473,  651.    6  tWrf,  57,  290,  526,  528,  568. 
"**  T  Ai,t*         ^  J'*  France,  no  corporation  or  community  of  town  or 
^*         city  could  exist  without  the  king^s  letters  patent.    Mdxims 
«jivvH>fti.xAii0.  du  Droit  Franfais^  />•  58.     Regle^  13. 

3.  The  cities,  towns  villages,  &c.  had  property  or  right  of 
use  without  title.    62  Guyot^s  Rep.  p.  455, 456, 457, 459. 

4.  Possession  was  never  sufficient  to  acquire  commons,  or 
right  of  use  to  the  inhabitants  of  a  city  or  town,  even  when 
it  was  incorporated.  Coutume  de  Paris ^  403.  13  Guyofs 
Rep.p*  309. 

5.  Under  the  Spanish  government,  towns  had  no  property 
without  title.     3  Part,  title  28,  /•  9. 

6.  In  France  the  king  could  dispose  of  the  public  places 
or  things.     VaUel^  sec  295,  261. 

Maximes  du  Droit  Franfois^  1  and  2. 

The  first  maxim  is,  ^  The  king  of  France  holds  his  king- 
dom from  God  and  his  sword."  ^ 

The  second  is — ^  Se  veutleRoij  si  vetU  le  hi:  as  the  king 
wills,  so  wills  the  law." 

Qua  vtdt  rex  fieri  sancUz  sunt  consona  legi. 

7.  The  king  of  Spain  could  dispose  of  or  alienate  even 
streets,  public  squares,  &c.  3  Part,  title  32,  /•  3. 

8.  In  France  quais  could  be  built  upon;  were  susceptible  of 
ownership  by  individuals,  and  the  king  could  dispose  of  them 
as  he  pleased.  2  Valin,  453, 468.  TraitS  de  la  Police,  97, 
98,99. 

9.  The  space  in  front  of  the  city  of  New-Orleans,  and 
which  is  called  the  quai,  has  ever  been  considered  a  part  of 
the  king^s  domain;  (domaine  de  PEtat.)  Vide  plan  of  17^. 
It  was  so  considered  under  the  Western  Company;  under  the 
government  of  Spain,  and  by  grants  to  Lioteau,  Metzinger, 
Magnon,  and  to  the  plaintiffi'  vendors.  Regulations  of  Mo- 
rales, art.  35, 1799. 

10.  The  plaintijBTs  in  this  cause  derive  their  title  to  the 
premises  from  the  United  States,  under  the  treaty  of  cession. 

According  to  thelaws  of  France,  when  Louisiana  belonged 
to  that  nation,  and  up  to  Ihe  year  1790,  all  property  of  every 
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deicripdon  which  compofied  the  peiites  domaines  was  alien-  Eastxbh  Du. 
able.    2  Denisartj  120,  no.  5.  ■ 

Quais  made  a  part  of  the  petites  damaines.    20  iZ^.  Univ*     ^  ^.^^^ 
7&    3  Merlin's  Rep.  846.     Fer6o  damaine  public.    The  JDo-         '^' 

^  MAYOR,  ■TO.OF 

maine  Royah^  generally  speakings  was  inalienable.    It  could  hsw-oblbaim. 
be  alienated  with  a  condition  that  the  king  should  have  the 
right  to  take  it  back  on  rdmbursing  the  pricQp    2  Bqp.  Univ. 
Verba  cUienaHon. 

11.  I  conclude  that  according  to  the  Roman  and  Spanish 
laws,  public  squares  and  streets  could  be  built  upon  by  indi- 
yiduals^if  they  had  a  concession  to  that  effect  from  the  king, 
or  from  the  council  to  whom  it  belonged.  This  is  a  clear  and 
positive  proof  that  things  destined  for  public  uses  could  be 
applied  to  the  exclusive  use  of  individuals.  ^Yb^i^  ^^7  ^^^^ 
does  any  work,  erects  any  buildings  on  property  belonging 
to  ibejiscj  nobody  has  a  right  to  prevent  it. 

12.  The  United  States  alone  can  interfere  with  our  title. 
They  had  a  right  to  sell  the  premises.  They  alone  have  the 
power  to  contest  the  validity  of  our  grant.  Whether  the 
preflddent  had  or  had  not  the  right  to  issue  our  patent,  the 
defendants  showing  no  title,  have  nothing  to  do  with  the 
property  we  claim.  They  have  no  authority  or  superin- 
tendence over  the  acts  and  conduct  of  the  chief  magistrate 
of  the  Union. 

In  this  case,  Mabtin,  J.  dissentiug,  the  judges  delivered 
their  opinions  serialim. 

Martin,  J. 

The  defendants  are  appellants  from  a  judgment  of  the 
court  of  the  first  district,  by  which  the  plaintiffs  have  reco- 
vered a  lot  of  ground  in  the  city  of  New-Orleans.  Their 
counsel  has,  in  my  opinion,  justly  called  this  the  most  impoi^ 
tant  cause  which  has  ever  been  presented  to  the  consideration 
of  this  court.  The  tract  of  land,  or  slip  of  ground,  on  the 
legal  character  of  which  we  have  to  pronounce,  and  of  which 
the  locus  in  quo  constitutes  a  very  inconsiderable  part,  cover- 
ing the  whole  space  in  front  of  this  flourishing  dty^  which 
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Bunw  Du.  geparatea  the  fint  row  of  hooses  from  the  Uene,  doog  tiie 

Mississippi. 

The  counsel  of  the  appellees  contends,  that  tiie  whole  of 
ibis  ground  is  vacant  or  waste  land,  unappropriated,  as  yet, 
to  any  particular  use,  and  liable  to  be  disposed  of  bj  the 
United  States,  on  gratuitous  or  onerous  alienation;  the  peo^ 
pie  of  Ais  state  haying,  as  a  condition  of  an  earlier  admto- 
sion  into  the  union,  renounced  their  rights  to  tbe  vacant  or 
unappropriated  lands  in  Louisiana,  in  favor  of  .Die  United 
States. 

The  counsel  of  the  appellants  have,  on  the  contrary,  ooi>- 
tended,  that  this  whole  space  is  their  property.  Secondly,  that 
it  is  a  hcuapublicus  dedicated  to  the  quadruple  purpose  of  the 
pleasure  and  comfort  of  the  public;  the  convenience  of  coid- 
merce  in  lading  and  unlading;  the  continnation  through  Urn 
city  along  the  levee,  of  the  highway,  (which  on  the  whole 
island  on  which  the  city  stands,)  runs  on  the  banks  of  the 
river)  and  of  a  public  street  along  the  front  row  of  houses. 
The  counsel  has  further  urged,  that  if  the  United  States  erer 
iiad  any  right  or  title  to  the  premises,  it  has  never  been 
legally  transferred  to  the  appellees. 

As,  in  my  opinion,  the  appellees  have  shown  no  legal  tide, 
GT  right  of  property  in  the  premises,  I  have  not  considered 
the  first  plea. 

The  only  questions,  therefore,  which  we  are  called  on  to 
solve,  relate:  First,  to  the  legal  character  of  the  premises. 
Secondly,  the  validity  of  the  transfer  under  which  the  appel- 
lees ground  their  title. 

1.  On  the  first  point,  the  appellants  offered  in  evidence: 
First — A  manuscript  copy  of  a  plan  of  the  city,  subscribed 
by  Dupauger. 

S.  A  like  copy  of  a  plan  which  is  now  in  print  and  en- 
graved on  the  large  map  of  the  city,  latd|y  pubMslied  by 
Francis  B.  Ogden ;  the  date  of  the  original  plan  is  May  15^ 
1728,  and  purports  to  be  subscribed  by  Broutin,  an  engineer^ 
whose  signature  is  authenticated  by  several  superior  officers. 

3»  A  printed  copy  of  the  plan  of  tt^'dty,  in  Cfaarlevoiac'tf 
bistoiy  of  New  Prance. 
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The  two  BaaoMiacript  copies  are  admitted  to  bare  been  Emtbu  Dn. 
oa  the  original  plans  preserved  in  an  office  of  the  department 


of  colonial  affidni^  at  Versailles,  in  which  plans  of  towns,      ^,  ^^ 
fortifications.  &€•  were  deposited.  ">• 

The  signature  of  Dapauger  is  neither  proven  nor  admitted; 
but  his  official  capacity  is  admitted.  Charlevoix,  in  his  hiA- 
torjr  of  New  France,  informs  us  there  was  an  engineer  of  a 
high  grade  of  that  name  in  Louisiana,  who  made  and  showed 
him  a  plan  of  the  citj.  When  we  compare  all  these  plans 
with  the  existing  state  of  the  city;  the  number,  width,  length 
and  bearing  of  the  streets;  the  number  and  size  of  the 
squares  and  lots;  the  actual  loci  publici^  they  establish  by  the 
mdentia  rei  the  correctness  of  the  original  plans  on  which 
ihese  two  copies  were  made. 

There  is  no  difference  between  these  plans  and  that  pre- 
served by  Charlevoix,  except  that  the  latter  has  but  four 
front  streets  pajrallel  to  the  river,  while  the  former  has  seven* 
Hence  the  counsel  for  the  appellees  has  contended,  that  no 
reliance  can  safely  be  placed  on  the  evidence  resulting  from 
these  plans.  He  assumes  that  the  date  of  the  latter  is  in  the 
year  1744 ;  that  being  the  period  of  the  publication  of  Charle* 
voix;  at  least,  of  the  edition  produced  in  court.  Whatever 
be  the  date  of  the  copy,  it  is  clear  the  original  from  which  it 
was  taken,  appears  to  be  of  a  date  not  much  less  ancient  than 
the  two  other  plans.  In  Charlevoix's  copy,  the  residence  of 
the  UrsuUne  Nuns,  is  marked  at  the  north  comer  of  Chartres 
and  Bienville  streets;  and  the  new  convent  appears  as  an 
unfinished  building  at  the  eastern  comer  of  Cond^  and  Ursu- 
line  streets. 

The  editor  of  the  Lettres  Edifianiefj  has  preserved  the  copy 
of  one  from  father  Petit,  the  provincial  superior  of  the  Jesuits 
in  Louisiana,  giving  an  account  of  the  Natchez  massacre,  and 
of  the  charity  and  hos]HtaUty  of  the  nuns  in  regard  to  dis* 
tressed  persons  of  their  sex  from  that  part  of  the  provincet 
who  escaped  from  that  disaster;  and  he  says  the  holy  sistm 
deplored  the  restraint  imposed  on  their  hospitality,  by  tha 
elroumstance  of  their  new  house  behm  the  city  not  being,  «s 
yeti  fit  for  their  reception.  The  presumption  is  strwgyihattbis 
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EAsnm  Dtt.  jjj  Q^t  lone  continae  to  be  (he  case,  and  that  the  plan  of 

■>«JbMi^M<«f    1633  ^ 


'  which  Charlevoix  had  a  copy,  was  made  before  their  remo- 
AT  Az..       "vaL    The  circumstance  of  the  latter  plan  haviDg  but  four 
_      *••         streets  parallel  to  the  river,  while  the  former  had  seip^en. 

MATCMKy  KTC*  OF  ^  ' 

VBW-OAIJUW0.  shows,  manifestly,  that  the  one  eidubited  the  itUendedj  and 
ihe  other  the  actual  state  of  the  city. 

All  these  plans,  however,  agree  as  to  the  portion  of  the  cily 
now  under  our  consideration;  that  fronting  the  riven  In 
all  of  them,  the  space  which  separates  the  front  of  the  lots 
from  the  levee,  or  embankment,  which  protects  the  citj 
against  the  overflow  of  the  Mississippi,  is  designated  b j  the 
word  .^uat,  written  on  the  plan,  from  those  objects  at  places 
equi-distant*  The  counsel  for  the  appellants^  has  argued, 
that  this  evidently  shows  what  would  otherwise  appear  fitmi 
a  view  or  examination  of  the  whole  plan,  viz:  That  this 
space  was  designated  by  the  founder  of  the  city  to  be  appro- 
priated to  the  use,  not  only  of  the  inhabitants  of  the  city, 
but  that  of  those  of  other  parts  of  the  state,  and  even  stran- 
gers: That  this  designation  sufficed  to  render  the  spot  a 
iocus  publicusj  or  public  place,  to  the  use  of  which  the  public 
became  entitled,  without  any  grant  from  the  sovereign,  as 
the  public  cannot  have  a  representative  capable  of  accepting 
the  grant. 

This  principle  is  shown  to  have  undergone  discussion,  and 
received  considerable  illustration  in  the  Supreme  Court  of 
the  United  States,  at  its  last  term,  in  the  case  of  the  G'(y  of 
Cindnnaii  vs.  Whitens  lessee j  6  Peters* 

The  defendant,  in  that  case,  had  succeeded  to  the  rights  of 
the  original  owner  of  the  land,  (on  which  the  city  of  Cincin- 
nati now  stands,)  who  had  made  a  plan  of  that  city,  on  which 
the  ground  lying  between  Front-street  and  the  Ohio,  was  set 
apart  as  a  common,  for  the  use  and  benefit  of  the  town.  In 
his  said  capacity,  the  defendant  claimed  a  portion  of  ground 
included  in  this  space.  The  Supreme  Court  held,  ^  that  the 
right  of  the  public  to  use  this  space,  must  rest  on  the  same 
principles  as  that  of  using  the  streets  and  highways.  That 
dedications  of  land  for  public  purposes,  had  frequently 
come  under  the  consideratioa  of  the  court,  and  the  objections 
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wldch  had  generally  been  raised  against  their  validity,  had  Earuk  Dm. 


been  the  want  of  a  grantee  competent  to  take  tbe  title,  as  well 
as  a  grantor  to  give  it.    But  that  was  not  the  light  in  which     ^%t^^^ 
the  coart  had  considered  such  dedication  to  public  uses.    The         ^' 
law  applies  to  it  those  rules  adapted  to  the  nature  and  circum-  vsw-oBLEJiirv. 
stances  of  the  case,  and  to  carry  into  execution  the  intui- 
tion and  object  of  the  grantor,  and  to  secure  to  the  public 
the  benefit  held  out  and  expected  to  be  derived  from  and  en- 
joyed by  the  dedication.     That  there  was  no   particular 
form  or  ceremony  necessary  in  the  dedication  of  land  to  pub- 
lic uses,  and  that  all  that  was  required,  was  the  assent  of  the 
owner  of  the  land,  and  the  fact  of  its  being  used  for  the 
public  purpose  intended  by  the  appropriation. 

<<That  all  dedications  of  land  to  public  use,  must  be  consi- 
dered with  regard  to  the  use  for  which  they  were  made; 
and  streets  in  a  town,  or  city,  may  require  a  more  enlarged 
right  over  the  use  of  the  land,  in  order  to  carry  into  effect 
the  purposes  intended,  than  may  be  necessary  in  an  appro- 
priation for  a  highway  in  the  country;  but  the  principle,  so 
far  as  regards  the  right  of  the  original  owner  to  disturb  the 
use,  must  rest  on  the  same  ground  in  both  cases;  and  applies 
equally  to  the  dedication  of  the  common  as  to  the  streets. 
It  was  for  the  public  use,  and  the  convenience  and  accom- 
modation of  the  inhabitants  of  Cincinnati,  and  doubtless 
greatly  enhanced  the  value  of  the  private  property  adjoining 
the  common,  and  thereby  compensated  the  owners  for  the 
land  thrown  out  as  public  grouuds. 

^  After  being  thus  set  apart  for  public  use,  and  enjoyed  as 
such,  and  private  and  individual  rights  acquired  with  refer- 
ence to  it,  the  law  considers  it  in  the  nature  of  an  estoppel  in 
paisj  which  precludes  the  original  owner  from  revoking  such 
dedication.  It  would  be  a  violation  of  good  faith  to  the 
public,  and  to  those  who  have  acquired  private  p)t)perty, 
with  a  view  to  the  enjoyment  of  the  use  thus  publicly  gran- 
ted it." 

A  similar  decision  is  shown  to  have  been  made  in  the 
highest  Spanish  tribunal  in  Louisiana,  in  1798.  Gravier 
had  laid  out  his  plantation  adjoining  New-Orleans,  into  a 
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EAfTsur  Dn.  laubom^,  ia  the  plan  of  which  he  had  designated  a  spot  as 

'         a  public  square,  and  disposed  of  seyeral  lots  accordingly. 

^^n^M^    His  heir  imagining,  that  as  no  deed  had  been  given  for  this 

*^         square,  it  still  constituted  part  of  the  estate;  he,  therefore, 

began  to  erect  buildings  on  it  His  pretensions  were  o|^N)sed, 

and  by  a  decree  which  intervened,  it  was  ordered,  &at  the 

square  should  be  left  free  for  the  public  use,  and  that  the 

buildings  he  had  begun  to  erect  should  be  demolished*    See 

Mojfor  ei  als  vs.  Gramer^  1 1  JUorttn,  635. 

The  counsel  £>r  the  appellees,  has  relied  on  several  propo- 
sitions.  I  have  examined  them  most  minutely,  on  account  of 
the  impression  they  appear  to  have  made  on  the  majority  of 
the  court* 

h  The  firstisythatthespace  which  the  appellants' counsel, 
and  the  plans  of  the  city  call  a  quay,  is  nof  a  quay;  but  is 
Ibnned  by  nature,  while  quays  are  works  of  man.  That  on 
rivers,  and  in  cities,  they  are  the  levees;  in  the  sea  porti, 
the  shores  of  the  sea  are  called  quays* 

He  has  referred  us  to  FeraucTs  and  De  Verger's  Dictionaries* 
TraiU  de  la  Police  de  Paris^  97,  98,  99, 102.  Lois  de  St. 
Dominique,  vol.  2j725.  3  tfriV^ 447,  763.  4 1 Ud,  771, 79L 
5idem,473,65L    6  ufem,  58,  290,  526,  538,  568. 

Fenfud  says,  a  quay  is  a  levee  made  between  the  river,  or 
wsrfeer  of  a  port,  and  the  houses,  for  the  convenience  of  the 
hi^way,  and  to  guard  against  the  overflow,  or  high  water. 

De  Verger  says,  it  is  a  large  sloping  wall  built  on  piles,  and 
raised  along  the  river,  to  keep  the  ground  from  caving  in, 
and  to  prevent  the  overflow.  In  a  city,  it  is  a  levee  between 
the  river  and  the  houses,  for  the  ccnnmodiousness  of  the  high* 
way;  the  shores  of  a  seaport  which  serve  for  lading  and  cm- 
lading  ffHffi^h^i^iaA. 

In  the  Traiie  de  la  Police  de  Paris,  at  the  places  to  which 
joedCerence  is  made,  I  have  not  been  able  to  find  any  thing 
^ndiBg  lo  the  elucidation  of  this  proposition.  I  have,  how^ 
ever,  considered  all  the  quotations  in  the  examination  of  the 
imith  proposition* 

In  the  laws  of  Sir.  Dominique,  vol.  2,  is  an  ordinance,  autho* 
risNig  en  indindnal  to  make  befiire  ]m  house  •  yimf  and  a 
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€kau8sSe^  leaving  before  the  house  a  vacant  space  of  one  EAtrtior  D». 
liandred  and  nftj  feet;  guarding  the  ckauasee  by  a  double  e=sss=:^ 
row  of  picquets.  ""i/S^ 

In  volume  3,  page  477, 1  find  nothing  but  an  ordinance  w. 
directing  a  quay  to  be  kept  clear  and  unincumbered.  In  the  rsw-oblxabs. 
■ame  volume,  page  675,  a  quay  is  directed  to  be  built  ninety 
feet  in  width.  In  volume  4,  page  771,  another  quay  is  o> 
dered  to  be  built  one  hundred  and  twenty  feet  in  width.  In 
ps^  791,  of  the  same  volume,  the  importance  of  a  quay  for 
the  city  of  Port-au-Prince,  is  spoken  of.  It  is  to  be  spacious 
and  commodious  for  the  use  and  comfort  of  the  public;  and 
is  to  be  filled  up  and  levelled.  In  volume  5,  page  473,  a  quay 
for  the  city  of  the  Cape,  is  projected  for  &e  comfort  of  ttie 
city,  and  the  convenience  of  commerce.  A  space  is  to  be 
left  before  the  houses  for  military  evolutions.  In  Hbt  same 
volume,  page  661,  a  quay  for  anofter  city  is  mentioned.  It 
is  said  a  wide  space  is  indispensable  between  the  houses  and 
the  river;  as  the  want  of  it  may,  in  the  case  of  conflagration, 
fecilitate  the  spreading  of  the  flames. 

I  find  nothing  in  the  sixth  volume  tibat  throws  any  light  on 
ttSbB  part  of  the  case,  except  a  permission  granted  by  one  of 
the  go^remors  of  St.  Domingo,  par  grace  out  of  commlssera- 
tion,  to  erect  on  the  quay  a  frame  building  thirty  or  forty  feet 
square,  under  the  charge  of  demolishing  it  on  the  first  <Nrder, 
without  claim  to  any  indemnification.    IhitI,  528.  ^ 

I  have  risen  firom  the  examination  of  these  autboritiesi, 
cited  in  support  of  the  proportion,  frith  the  impression,  Aat 
they  do  not  establish  it,  but  rather  the  converse.  I  entered 
on  the  examination  with  the  supposition,  that  tlie  word  quay, « 
is  particulariy  applicable  to  that  part  of  a  port  (on  the  sea 
or  a  river,)  which  is  used  for  the  reception  of  merchabdifle 
imported^  or  to  be  exported;  and  this  impression  has  neftheff 
been  eflaced  or  weakened. 

In  flbe  Diditmaire  de  JVctowx,  we  have  the  following  defi- 
nition of  the  word  quay.  In  marine  phrase,  it  is  a  space  en 
the  shore  of  a  port  for  the  loading  and  unloading  of  goods; 
€igger  ad  ripaifn» 
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Eashm  Do.     In  the  Didionaire  de  PAcadamie^  edition  of  1798,  it  is  said, 

JTc^rvoryi    1833* 

L  —  we  call  a  quay  a  shore  of  a  sea  port,  which  serves  for  the 

''x/aiu  '    lading  ^^^  unlading  of  merchandise.     There  is  in  ports  an 

^'         officer  called  maitrS  du  guau  who  has  charge  of  the  poHce 

KJLTOR,  ITC.  OF  '  o  * 

luw-oBLXAvs.  of  the  port. 

BoisUj  in  his  Dictionairej  edition  of  1829,  defines  a  port  to 
be  a  place  for  the  reception  of  vessels,  in  which  thej  are 
protected  from  storms.  He  understands  also,  by  the  same 
word,  a  place  on  the  shore  of  the  sea,  or  on  the  bank  of  a 
river,  where  they  unload  merchandise.  Thus  far  Lexico- 
graphers. But  courts  of  justice  are  warned  by  law  not  to 
adhere  to  the  strict  grammatical  sense  of  words,  but  seek  their 
popular  sense.  In  the  first  quotation  from  the  laws  of  St« 
Dominique,  a  chaussSe  and  a  quaij  are  spoken  of  as  two  dis- 
tinct objects;  the  former  meaning  the  one  immediately  on  the 
water,  against  the  attrition  of  which,  it  is  to  be  protected  by  a 
double  row  of  picquets.  The  quay,  by  which  I  understand 
the  place  destined  for  the  reception  of  merchandise,  is  to  be 
between  the  ctumssSe  and  the  open  space  of  one  hundred  and 
fifty  {eetj  which  is  to  be  left  open  between  it  and  the  first  row 
of  houses.    I  take  levee  and  chatusSe  to  be  synonimous  terms. 

Chaiusee^  a  levee  of  earth,  which  is  made  along  the 
stream  to  retain  the  water  of  a  river  or  pond.  A  levee, 
which  is  made  in  low,  wet  and  swampy  places  to  serve  as  a 
road  or  way:  to  make  a  chaussee  in  a  swamp.  Didionaire  de 
PAcadimie  Frangaise* 

Levee^  a  mass  of  earth  or  masonry  raised  above  the  ground 
to  form  a  road  and  retain  the  water.    Idem* 

The  word  quatfj  like  many  others,  has  several  significations* 
In  a  strict  sense  it  may  be  confined  to  a  sloping  wall.  In 
another  to  the  part  of  the  port  destined  to  the  reception  of 
merchandise.  In  a  more  enlarged  sense  it  designates  the 
whole  space  which  separates  the  first  row  of  houses  of  a  city 
firom  the  sea  or  river.  It  is  in  this  last  sense  that  Malte  Brun 
applies  it  to  the  quay  of  St.  Petersburg;  the  quay  which  sepa. 
rates  the  emperor's  winter  palace  from  the  river. 

^  The  granite  qttay  in  front  of  the  emperor's  winter  palace^ 
sqfaraHng  it  from  the  river,  and  forming  part  of  the  magni- 
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ficent  one  which  I  have  elsewhere  described*  and  which  ex*  ^f^"^  SSf* 

'  M^tmrtuuTff  1889. 


tends  along  the  southern  bank,  is  wider  here  than  in  any 
other  place  I  hare  seen.    Edinburgh  Remew,  p»  412.     Notice       xt  jo^ 
of  works  published  by  Wells  &  Lilly,  Boston,  particularly  of  i^yoilitc.  or 
Malte  Brun's  geography.  hbw-obuam. 

It  is  in  the  same  sense  that  the  word  quatf  is  used  in  our 
CMl  Codtj  449.  ^  Common  property,  to  the  use  oi  which 
all  the  inhabitants  of  a  city,  and  even  strangers  are  entitled 
in  common;  such  as  the  streets,  the  public  walks, />2ac»/nc&- 
Kqttes^  and  the  yucds**^ 

It  is  evidently  in  that  sense  that  Dupauger,  in  his  plan^ 
applies  it  to  the  space  which  separates  the  first  row  of  houses 
from  the  levee,  although  that  space  was  intended  to  include 
a  street  a}ong  the  houses;  a  place  destined  to  the  landing  of 
merchandise,  and  a  continuation  of  the  highway  or  royal 
road  along  the  Mississippi;  giving  to  the  whole  the  appella- 
tion of  the  most  prominent  part,  to  wit:  a  place  for  the 
reception  of  merchandise. 

During  the  discussion,  an  ai^ument  was  attempted  to  be 
drawn  against  the  conclusion  I  have  adopted,  from  the  v^ 
great  extent  of  this  vacant  space.  The  city  of  New-Orteans 
stands  on  a  place  before  which  the  Mississippi  makes  a  very 
great  curve;  the  base  being  that  of  die  first  lots,  was  drawn 
at  a  distance  of  about  one  hundred  and  thirty  feet  from  the 
river  in  the  middle  of  the  city,  and  of  about  three  hundred 
feet  at  the  extremities  above  and  below.  In  the  middle,  the 
space  was  barely  sufficient  for  the  purposes  above  specified; 
especially  if  we  compare  it  with  the  space  directed  to  be 
left  vacant  in  cities  on  the  island  of  St.  Domingo;  certainly 
not  to  be  compared  with  New-Orleans  as  to  the  importance 
wMch  their  destination  attaches  to  them. 

The  city  forms  a  parallelogram;  all  the  sides  of  which, 
with  the  exception  of  that  towards  the  water,  were  completely 
closed  by  fortifications;  the  streets  parallel  to  Ae  river  had 
no  issue,  but  were  stopped  by  the  fortifications  on  each  side. 
Those  which  are  perpendicular  were  equally  closed  by  fortifi- 
eatiens  in  the  rear,  (except  one  of  them  which  had  a  gate 
leadiikg  to  the  bayou  road;)  the  only  other  issue  or  outlet, 

30^ 
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EuTBKK  Du.  vras  on  the  spacer  the  nature  of  which  we  are  considering. 

-  So  that  a  grant  of  the  whole  of  that  space  to  an  individual 

«T  AL.       <>^  individuals,  would  obstruct  every  avenue  to  the  city,  save 

■ator'etc  of  t*^®  ?™^1  gate-way  in  the  rear;  thus  making  New-Orleans  a 

wMw-oRLEAM.  laTgc  penitentiary*  The  streets  were  very  narrow,  being  but 
forty  feet  wide,  leaving  the  city  with  but  a  single  square — 
the  place  tParmes^  or  campus  martius^  the  property  of  the 
sovereign,  the  two  sides  of  which  were  covered  with  barrels, 
besides  a  very  small  square  between  the  cathedral  church 
and  Royal-street,  which  has  lately  been  vndened  at  the 
escpense  of  the  city,  and  to  which,  in  remembrance  of  a  late 
venerated  pastor,  the  name  of  Father  Antoine^s  square  has 
been  given*  So  that  the  city  is  without  any  space  but  the 
streets  for  air,  promenade,  or  the  reception  of  goods  or  fur- 
niture in  case  of  a  conflagration,  except  this  juat,  or  open 
space  fronting  to  the  river. 

Moreau  Lislet,  a  witness  examined  in  the  cause  says:  ^That 
in  all  cities  or  towns  situated  on  the  sea  shore,  or  the  banks 
of  navigable  rivers,  a  vacant  space  between  the  sea  shore,  or 
the  banks  of  the  river,  and  the  first  line  of  houses,  front  to 
the  sea  shore  or  the  river.  That  this  space  is  of  a  certain 
extent  in  width,  greater  or  less,  according  to  the  importance 
of  the  place,  or  of  its  commerce.  That  in  Paris  the  quays 
are  very  extensive;  and  in  Bordeaux  the  quays  are  nearly  of 
the  same  extent  in  width  which  exists  between  the  river 
Mississippi  and  the  front  of  the  cathedral  church,  in  New- 
Orleans.  That  at  Cape  Fran9ais  and  Port-au-Prince,  in  the 
island  of  Hispaniola,  the  quays  were  from  sixty  to  one 
hundred  and  twenty  French  feet  from  the  sea  shore  to  the 
first  line  of  houses.  That  generally,  the  quays  in  all  their 
extent  were  left  for  the  public  user;  but  that  it  was  sometimes 
permitted,  or  suffered  by  the  king's  government,  or  by  the 
municipal  authorities  of  the  place,  to  erect  some  buildings, 
either  for  public  utility  or  commerce,  or  ornament  of  the  city 
or  port;  such  as  market  houses,  fountains,  coffee  houses  and 
public  baths.'' 

In  the  city  of  Natchez,  a  much  larger  space  was  left  vacant 
between  the  bouses  and  the  river,  than  in  New-Orleans. 
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The  former  city  being  without  any  anihentic  plan,  or  evi-  5^*"*"  HS: 
dence  that  this  place  had  ever  been  dedicated  to  public  pur-  =s 

poses,  the  justice  of  congress  came  to  ite  aid.    By  act  passed     '>\:^ 
April  31, 1806,  the  United  States  ceded  all  their  rieht  to  the         ^• 

^  ^  MAYOR,  KTC.  OF 

land  lying  between  the  front  street  of  the  citj  of  Natchez  hsw-orlkaits. 
and  the  Mississippi  river,  and  forever  vested  it  in  the  corpo- 
ration of  the  city,  so  as  not  to  affect  the  legal  or  equitable 
claims  of  individuals,  and  directed  that  the  said  land  be  nei- 
ther cultivated,  nor  occupied  by  buildings,  but  that  it  be 
planted  with  trees,  and  preserved  as  a  common,  for  the  use, 
comfort  and  health  of  the  inhabitants  of  the  said  city,  and  all 
persons  who  may  occasionally  resort  thither*''  See  IngersolPs 
Digest,     This  is  clearly  making  it  a  locus  publicus. 

When  I  compare  the  space  that  Dupauger  calls  a  quay, 
with  Malte  Bran's  description  of  St.  Petersburg,  with  that 
which  Moreau  Lislet  has  given  of  the  quays  in  Paris  and 
Bordeaux,  Cape  Fran9ais  and  Port-au-Prince,  with  the  ideas 
that  my  mind  has  received  from  the  examination  of  the  laws 
of  St*  Domingo,  cited  by  the  appellees,  I  cannot  resist  the 
conclusion,  that  Dupauger  meant  by  his  plan,  to  convey  the 
idea  of  a  dedication  to  public  uses,  of  the  whole  space  under 
consideration*  He  appears  to  have  considered  the  levee  and 
quay,  as  distinct  objects,  sis  they  are  in  the  laws  of  St. 
Domingo,  for  he  writes  the  word  gitaij  twice,  at  equal  dis* 
tances  from  the  levee  and  the  houses. 

A  plan,  like  a  literal  document,  may  on  a  first  view  present 
ambiguous  ideas*  In  such  cases  the  lines  of  the  one,  and  the 
words  of  the  other,  are  susceptible  of  construction  and  inter- 
pretation, according  to  settled  rules,  the  principal  of  which 
is,  that  every  part  of  each  should  have  some  effect,  and 
none  absolutely  rejected*  In  the  plan  before  us,  the  word 
qtuti  is  twice  written;  evidence  of  the  destination  given  to  a 
space  of  ground*  If  the  word  had  not  been  used,  it  appears 
to  me  the  space  being  an  open  one  in  front  of  the  city,  to 
which  every  street  perpendicular  to  the  river  leads,  the  plan 
would  still  pr^ent  the  same  evidence* 

As  the  appellees  claim  under  the  United  States,  who  have 
succeeded  to  the  rights  of  Spain  and  France,  they  must  be 
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MnSw  unl  ^*9y^  ^y  **^®  word  quay,  used  by  tbe  officer  whom  die 
"sssssssss  govenrnient  of  France  employed  to  make  the  plan. 

BTAi»  If  the  appellees  are  not  estopped  by  the  word  quay,  it 

MAva^'rn  o*  Appeara  to  me  all  the  streets  in  the  city,  being  perpendicular  to 
vM-oMjEMf.  the  levee  leading  to  this  space,  and  a  spot  being  marked  by 
the  plan,  upon  and  over  the  levee  opposite  to  each  street, 
the  conviction  is  irresistible,  that  the  founder  of  the  city 
intended  that  space  under  consideration,  to  constitute  a  part 
of  the  city  and  connect  it  with  the  river.  It  has  been  said 
that  this  conclusion  may  exist  by  a  prolongation  of  these 
streets,  over  that  space  to  the  river,  and  their  intersectioo 
by  the  highway  along  the  river  and  a  street  parallel  to  it 
along  the  first  houses,  will  leave  angular  squares  at  the  dis- 
posal of  the  United  States.  To  this  I  answer,  that  this  court 
is  bound  to  support  the  dedication  to  the  extent  to  which  it 
was  made,  not  to  that  degree  which  we  might  deem  suffi> 
cient.  We  sit  here  to  carry  agreements  into  effect,  as  they 
appear  to  have  been  made,  and  not  to  make  them,  if  any 
part  of  the  space  was  dedicated  to  the  use  of  the  public,  the 
whole  was,  and  no  part  can  be  pointed  out  as  excepted  from 
the  dedication. 

3,  3,  4  and  5.  The  next  four  propositions  are,  that  in 
France  no  corporation  or  community  of  town  or  city,  could 
exist  without  the  king's  letters  patent. 

The  cities,  towns  or  villages,  had  no  property  or  ri^t  of 
use,  without  title. 

Possession  was  insufficient  to  acquire  commons  or  right  of 
use  to  the  inhabitants  of  a  city  or  town,  even  when  it  was 
incorporated. 

Under  the  Spanish  government,  towns  had  no  property 
without  title. 

It  has  appeared  to  me,  that  neither  of  these  pn^ositioiis 
has  any  bearing  on  the  present  case,  as  I  consider  the  right 
claimed  to  resist  encroachments  on  a  public  place  as  a  right 
not  particular  to  the  Inhabitants  of  the  city  as  such;  nor  on 
any  property  exclusively  their  own,  but  on  a  public  place, 
to  the  enjoyment  of  which  they  are  entitled,  not  exclusivelyy 
but  in  common  with  the  inhabitants  of  any  part  of  the  state, 
or  even  strangers. 
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In  ibis  part  of  the  case,  it  is  all  important  not  to  confound  ff£|^|^  {^' 
public  places,  and  such  places  as  belong  expressly  to  a  city  - 

or  town;  the  first  are  destined  to  public  and  general  use,     '^'xt^x^ 
firom  which  no  one  is  excluded.    A  citizen  or  inhabitant  of         ^' 

|UiTOE,XT0.<W 

any  city,  town  or  parish,  and  even  a  stranger  or  alien,  has  nsw-oblsahi, 
an  equal  right  to  the  use  of  a  street,  square,  the  quay  or  port 
of  the  diy;  to  the  use  of  part  of  the  sea,  or  river  on  which 
the  city  or  town  stands,  with  any  one  that  dwells  or  owns  pr^ 
perty  therein.  The  right  to  use  results  from  the  dedication, 
not  from  any  supposed  necessity  which  is  presumed  to  exist, 
that  owners  of  lots  should  use  the  streets  to  reach  their 
dwellings.  If  that  were  the  case,  the  streets  would  be  bur- 
dened with  a  servitude,  in  the  nature  of  a  right  of  way  or 
passage;  then  the  use  of  the  streets  would  be  confined  to 
oismers  of  creditor  estates;  for  such  is  the  nature  of  a  servi- 
tude. But  streets  and  public  squares,  as  the  Supreme  Court 
of  the  United  States  has  said,  are  public  places  free  Cor  the 
use  of  alL 

The  places  of  which  a  city  or  town  has  the  exclusive 
property,  and  with  which  it  may  prevent  any  interference, 
by  other  than  its  inhabitants,  are  those  which  it  holds  by 
letters  patent,  grants,  purchase,  exchange,  or  donations,  or 
tliofie  on  which  the  inhabitants  have  a  right  of  use.  Of  the 
first  kind,  are  the  lots  on  which  town  houses,  jails  and  o&er 
buildings  of  this  kind  are  erected,  or  to  be  erected;  grounds 
on  which  the  inhabitants  have  the  right  to  pasture  their  cat- 
tle, to  cut  wood,  dig  for  turf  and  the  like.  It  is  of  this  Ipxki 
of  places,  that  the  law  says  that  the  city  or  town  cannot  claim 
thereon,  any  use  without  letters  patent,  or  a  grant,  or  deed* 
In  the  absence  of  such  a  document,  the  public,  u  €•  inhabi- 
tants of  the  cities,  towns,  parishes,  even  strangers  cannot  be 
prevented  from  using  places  within  or  near  a  town  or  city, 
to  which  liie  inhabitants  of  the  city  or  town  may  pretcaid 
they  have  an  exclusive  right 

Of  public  places,  the  public  may  claim  the  use,  by 
exhibiting  evidence  of  a  dedication  to  its  profit,  by  the  sove- 
reign or  pater  familutsj  without  any  letters  patent,  grant  or 
deed. 
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Eajtww  Dm.      Of  places  which  are  alleged  to  be  the  exclusive  property 

—  of  the  town  or  city,  or  of  which  the  exclusive  right  to  use  is 

''■•^Ai^     claimed,  letters  patent,  a  grant  or  deed,  must  be  produced; 

*'*         and  it  is  of  these,  and  these  alone,  that  the  authorities  relied 

irswH>BLXAir0.  on  by  the  counsel  of  the  appellees,  speak. 

6.  The  sixth  proposition  is,  that  in  France  the  king  could 
dispose  of  the  public  places.  The  authorities  relied  on  in 
support  of  this,  are  Maxims  du  Droit  IVanfaisj  1  and  2.  Viattel 
sec*  26L 

The  first  maxim  is,  that  the  king  of  France  holds  his 
kingdom  from  God  and  his  sword. 

The  second  si  veut  le  roi^  si  veut  le  lot:  As  the  king  wills, 
so  wills  the  law.     Qwb  vtUt  rex  fieri  sancUz  sunt  consoncs  legi. 

Neither  of  these  maxims  sheds  any  light  on  the  point  un- 
der consideration.  They  only  show  that  the  king  possesses 
the  legislative  power. 

The  section  in  Vattel,  is  as  follows:  ^The  nation  having 
the  free  disposal  of  all  the  property  belonging  to  it,  (sec*  257) 
it  may  convey  this  right  to  the  sovereign,  and  consequently 
confer  upon  him  that  of  alienating  and  mortgaging  the  pub- 
lic property.  But  this  right  not  being  necessary  to  the  con- 
ductor of  the  state,  to  enable  him  to  render  the  people  happy 
by  his  government,  it  has  not  made  an  express  law  for  that 
purpose;  it  ought  to  be  maintained,  that  the  prince  is  not 
invested  with  if 

The  preceding  section  may  throw  some  light  on  the  one 
now  under  consideration.    It  is  as  follows: 

*^  Suction  260.  The  prince  or  superior  of  the  society, 
whatever  he  is,  being  naturally  no  more  than  an  adminis- 
trator, and  not  the  proprietor  of  the  state,  his  authority  as 
sovereign,  or  the  head  of  the  nation,  does  not  of  itself  give 
him  a  right  to  alienate  or  dispose  of  the  public  property. 
The  general  rule  is,  that  the  superior  cannot  dispose  of  the 
public  property  as  to  its  substance.  If  the  superior  transfers 
public  property,  the  alienation  will  be  invalid,  and  may  at 
any  time  be  revoked  by  his  successor,  or  by  the  nation. 
This  is  the  law  commonly  received  in  France,  and  it  was 
upon  this  principle  that  the  duke  of  Sully  advised  Henry  lY. 
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to  resume  the  possession  of  the  domain  of  tiie  crown,  alienated  Emtsbh  Da. 

FtOTUwifj  1833* 

by  his  predecessors."  " 

I  have  been  at  a  loss  to  discover  how  the  counsel  of  the     "**  t^^* 
appellees  expected  us  to  apply  his  quotations  to  the  support         ^'* 
of  his  proposition.     They  seem  to  show  that  the  king  of  vsw-orlxahs. 
France  could  not  sell  the  domain  of  the  crown.     But  we  are 
inquiring  as  to  his  power  to  sell  pvblic  places.    As  to  them, 
the  authorities  now  placed  before  us  afibrd  no  light.     Those 
I  have  had  recourse  to,  establish  the  converse  of  the  propo- 
sition.    They  show  such  places  are  inalienable,  and  out  of 
commerce  of  individuals. 

Domat  says,  rivers,  their  banks,  highways^  are  public 
places,  which  are  for  the  use  of  all,  according  to  the  laws  of 
the  country.  They  belong  to  no  individual,  and  are  out  of 
commerce;  the  king  only  regulates  the  use  of  them. 

We  class  among  public  places,  as  out  of  conunerce,  those 
which  are  for  the  use  of  the  inhabitants  of  a  city,  or  other 
place,  and  in  which  no  individual  can  have  any  right  of  pro- 
perty, as  the  walls,  ditches  or  gates  of  a  city  and  public 
squares.    Domain  vol.  %  lib.  1,  tit.  8,  sec.  %  3  and  16. 

This  author  names,  as  not  included  in  the  domain  of  the 
king,  public  places,  as  highways,  squares,  and  the  like,  which 
are  out  of  the  commerce  of  individuals,  and  devoted  to  the 
use  of  the  public.  For  they  produce  no  revenue,  and  are 
not  reckoned  among  objects  of  property;  and  the  rights  which 
ihe  public  and  the  sovereign  have  therein,  are  of  another 
nature  than  those  which  property  gives. 

As  it  is  not  alleged  that  the  king  of  France  alienated  any 
part  of  the  space  under  consideration,  I  have  been  unable  to 
discover  the  bearing  of  this  proposition. 

The  Spanish  laws  having  been  substituted  to  these  of 
France,  by  O^Reilly,  the  Spanish  monarch's  conduct  in  regard 
to  public  places,  must  be  regulated  by  the  latter  and  not  the 
former.  A  desire,  however,  that  nothing  to  which  the 
counsel  appears  to  attach  any  importance,  should  remain 
unnoticed,  has  led  me  to  the  examination  of  this  proposition. 

7.  The  seventh  proposition  is,  that  the  king  of  Spain 
might  dispose  of  streets  and  public  places. 
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E48TsMr  Dn.  In  gappoTt  of  this  proposition^  we  are  referred  to  Partida  3, 
'  tit.  32,  lam  3,  which  is  in  the  following  words:  ^If  a  man 
'^  ETAL.*'  begin  to  erect  a  new  edifice  in  th^  public  places  or  streets,  or 
^*  common  threshing  grounds  of  anj  place,  without  the  pernns- 
nvM>iaxjur8.  sion  of  the  king,  or  the  council  npon  whose  gromid  be  bnilds 
it,  then  anj  one  of  the  inhabitants  maj  forbid  him  to  con- 
tinue the  work,  &c." 

The  counsel  appears  to  assume,  that  the  power  allowing 
the  ei^ection  of  a  building,  includes  the  right  of  atienatLng 
the  ground.  This  is  certainlj  a  non  seqmhir.  We  bsre 
seen  that  public  places  are  inalienable,  eyen*  by  the  sove- 
reign, although  he  has  the  authority  to  regulate  the  use  of 
them;  and  that  this  regulation  is  sometimes  effected  by  graat 
and  permission  to  erect  buildings  for  the  utility  or  ornament 
of  the  city- 

The  counsel  for  the  appellants  has  drawn  our  attention  to 
the  gloss  on  the  Partida^  cited,  which  states  tiiat  the  permis* 
sion  cannot  be  granted,  eitiier  by  the  king  or  (lie  coundli 
unless  the  building  be  (or  the  ornament  of  the  city*  But  if 
the  quotation  of  the  counsel  for  tfie  appellees  does  not  support 
his  pretension,  the  counsel  for  the  appellants  has  fumidied  ns 
one  which  establiihes  the  converse*  It  is  found  in  Partida  5, 
5, 15,  which  says,  ^  a  public  place,  as  squares,  roads,  threshing 
grounds,  rivers,  and  other  waters,  which  belong  to  the  king  or 
the  commons  of  a  city,  cannot  be  sold  or  alienated*" 

8*  The  eighth  position  is,  that  in  France,  quays  could  not 
be  built  upon,  were  susceptible  of  ownership  by  individuals^ 
and  the  king  could  dispose  of  them  as  he  pleased* 

The  authorities  cited  in  support  of  it,  are  3  Valin  453, 468* 
Traits  de  la  Police  de  Pans^  88,  97,  98  and  99.  VaUn  has 
published  an  ordinance  regulating  the  duties  of  the  Maitre  du 
quai  of  Dunkirk*  This  officer  is  directed  on  his  evening 
round,  to  cause  to  be  shut  up  les  petites  madson^ieB,  which  are 
on  the  quays,  for  the  sale  of  brandy  and  other  articles,  so  that 
no  body  may  shelter  himself  there  at  night,  and  to  prevent 
new  ones  from  being  buih  without  permission* 

By  an  ordinance  of  La  Rochelle,  which  Valin  has  gWea^ 
it  is  enjoined  on  keepers  of  hoteb  and  oabaretfy  vendors  of 
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tobacco,  cider,  beer  and  brandr,  having  iMnues  on  the  quays,  EAmm  Dn. 
to  shut  them  at  night;  they  are  forbidden  to  receive  or  i 

permit  any  one  to  go  oat  before  daylight  in  the  morning.  '^  bt  al^ 

In  page  96,  of  the  TraitS  de  la  Police  de  Paris^  it  is  said,  ^* 
Louis  the  Young,  by  his  letters  patent  m  the  year  one  thou*  Hxw-ouBAirt. 
sand  one  hundred  and  forty-five,  granted  to  the  inhabitants 
of  OrevS  and  Mimreau  Si*  Gervtnsj  in  consideration  of  the  sum 
of  seventy  livres,  the  grand  square,  one  of  the  ancient 
markets  of  Paris,  to  be  forever  free  of  any  buildings  of  the 
long,  or  other  incumbrances. 

The  author  adduces  these  letters  patent,  as  a  circumstance 
to  establbh  the  fact,  that  as  early  as  that  king's  reign,  the 
faubourg  St  Denis  was  built,  and  6rev6  square  was  a  public 
place,  and  an  ancient  market. 

The  counsel  for  the  appellants  has  urged,  that  these  letters 
patent  establish  only  that  the  king  undertook  for  a  given 
sum,  to  clear  the  square  of  a  building  which  he  had  thereon. 

In  pages  97,98  and  99,  the  counsel  for  the  appellees  shows 
that  the  king  ordered  buildings  to  be  erected  on  the  quays 
of  the  island  of  the  palace,  and  those  of  Notre-Dame,  the 
quay  Malaqudts  and  the  Arsenal. 

The  first  island  derives  its  name  from  the  Pctlais  du  Touf 
nellesj  which  the  kings  had  on  it.  This  palace  was  in  part 
demolished  under  Charles  IX.,  the  brother  of  Henry  III., 
who  preceded  Henry  lY.  on  the  throne  of  France.  The 
author  informs  us,  that  in  the  beginning  of  this  monarch's 
reign,  this  Island  was  covered  with  meadows;  that  the  king 
had  it  drained,  a  magnificent  square  and  elegant  streets  laid 
out,  and  he  covered  its  quays  with  houses.  As  the  island  was 
the  property  of  the  crown,  his  doing  so  was  certainly  no 
interference  with  any  public  place.     See  pages  97, 98. 

By  his  order  similar  improvements  were  made  on  the  other 
island,  which  was  the  property  of  the  chapter  of  the  cathe- 
dral of  Paris.  But  we  are  informed  he  appointed  commis- 
sioneis  to  purchase  the  property  of  the  island  firom  the 
chapter,  to  whom  a  compensation  was  made  therefor.    See 

poff  99. 

31 


^ 
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EijTVRv  Di8.     The  same  obaeryatioDs  that  were  made  as  to  the  island  du 

F«6nuiry»  1833. 

■^-  -^^        =  Palais,   apply  to  the  island  Notre-Dame,  after  the  latter 

"et^l^^  became  the  king's  property  by  purchase. 
MAYOR  ETC  OF  '^^^  ^l^^^^  Malaqufits  was  also  built  upon*  If  that  quay 
vKw-oitLSAirs.  was  a  public  place  in  the  city  of  Paris,  the  king  regulated 
its  use  by  granting  permission  to  erect  houses  on  some  part 
of  it,  and  the  convenience  (if  any)  was  compensated  by  a  rent 
paid  to  the  city.  As  to  the  quay  of  the  Arsenal,  the  author 
informs  us  that  it  was  built  in  one  thouscmd  six  hundred  aad 
four,  and  that  several  noblemen  made  their  residence  there; 
this,  in  my  opinion,  establishes  the  period  at  which  buildings 
were  extended  to  that  part  of  the  city.  We  should  under- 
stand by  being  told  that  a  particular  street  was  built  upon, 
that  the  houses  were  built  not  on  it^  but  along  it* 

The  ordinance  of  the  marine  directs  the  wharfinger  when 
he  makes  his  evening  tour,  to  cause  to  be  shut  les  peHtes  mat" 
soneUes^  the  very  small  houses  which  are  on  the  quajf  and 
dykes^  in  which  refreshments  and  spirits  are  sold,  and  that 
none  may  retire  in  them  at  night,  nor  to  suffer  any  new  houses 
to  be  erected  without  permission. 
..  This  ordinance  is  relied  on  by  the  appellees'   counsel  to 

prove  that  quays  are  susceptible  of  private  ownership,  since 
they  may  be  built  upon.  My  mind  has,  from  the  reading  of 
the  ordinance,  received  the  impression  that  it  establidies  the 
converse  of  the  proposition.  The  small  houses  in  which 
spirits  and  refreshments  were  sold,  I  take  to  be  booths,  sheds, 
&c.,  not  designed  for  the  habitation  of  man,  but  for  the.  sale 
of  refreshments,  as  the  wharfinger  must  see  that  they  be 
closed  at  night  so  that  no  one  (which  includes  the  owner,) 
may  hide  himself  within  them.  He  is  to  take  care  that  no 
such  house  be  built  without  permission.  This  implies  that 
the  soil  is  not  susceptible  of  private  ownership,  for  if  it  was, 
it  could  be  built  upon  by  the  owner  without  permission. 
\  A  quay,  like  any  other  public  place,  is  not  susceptible  of 

ownership  by  individuals.  But  on  it,  as  we  have  seen,  and 
as  is  the  case  with  all  other  public  places,  certain  buildings 
may  be  erected  for  ornament  or  public  utility,  withont  the 
permission  of  the  prince  who  regulates  the  use  of  them,  or 
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^  liMMe  to  wbom  he  delegates  or  confides  this  part  of  his  Eastsrit  Dm. 

-        .  _^    ,  ,  _         _  *  Feftntory,   1833. 

autfaontj.     If  the  quays  he  at  such  a  distance  from  the  houses  .= 

in  the  city,  to  which  sailors  and  people  working  on  them     "b/^* 
may  conveniently  resort  for  refreshment,  it  is  the  province  of        "*• 

■^  "^  ^  ^  MAYOR,  ISTC.  OP 

him  who  regulates  the  use  of  the  quays  as  public  places,  to  nxw-oblxans. 
determine  whether  some  small  portion  of  ground  may  not 
conveniebtly  be  set  apart  on  which  small  buildings  may  be 
erected  temporarily  for  that  purpose,  in  such  a  manner  that 
the  public  may  be  better  accommodated  by  the  appropri- 
ation of  the  ground  covered  by  such  very  small  houses  for  a 
place  of  refreshment,  than  by  being  left  open. 

The  counsel  for  the  appellees  has  next  drawn  our  attention 
to  an  injunction  in  the  ordinance  to  keepers  of  hotels,  caba- 
rets, and  sellers  of  tobacco  and  spirits,  having  houses  on  the 
quays,  to  shut  them  at  night,  and  forbidding  them  to  receive, 
or  suffer  any  one  to  go  out  therefrom  during  the  night.  Art. 
16,  p.  368. 

This  part  of  the  ordinance  does  not  establish  that  there  is. 
any  hotel  or  cabaret  on  the  quay;  but  that  there  are  keepers 
of  these  houses  who  have  been  permitted  to  occupy  them  on 
ttie  quay  in  the  manner  just  considered  and  spoken  of.  The 
idea  of  hotels  being  built  not  along  the  quay,  but  xxpon  the 
very  quay  itself,  is  as  absurd  as  that  of  a  hotel  keeper  who  is 
forbidden  to  receive  travellers  or  boarders  after  sundown,  ot 
to  sufier  any  one  of  his  own  servants  to  go  out  before  sunrisQ. 

The  counsel  for  the  appellees,  with  the  view  to  establish 
that  quays  form  part  of  the  petit  domairie^  which  the  king  majr 
alienate,  has  drawn  our  attention  to  an  edict  of  1708,  in 
which  he  conceives  quays  are  included  as  constituting  a  part 
of  that  domain.  The  words  of  the  edict  are,  ^'  les  droits  star 
Us  rivi^es  ncmgables  Inen  fonds^  lits^  bordsj  quaisj^  S/c.^  lite- 
rally meaning  the  right  to  duties  on  navigable  rivers,  their 
beds,  banks,  quays,  &c. 

The  edict,  according  to  my  understanding,  points  out  as 
objects  constituting  part  of  the  petit  domaine,  the  right  of 
duties  which  the  king  claims  on  a  navigable  river,  its  bottom, 
bed  and  banks,  or  in  a  quay;  not  the  substance  of  the  river  or 
the  quay.     O'Reilly  transferred  to  the  city  the  right  of 
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F^^lm  im  cI'^^i>>^S  ^^  anchorage  duty  on  vessels  lying  in  the  Hissisdppi 

I  —  before  New-Orleans,  but  not  the  river  itseUl 

'^  KT^AL.^'         The  right  of  demanding  quayage  or  wharfage  on  vesseb 

**'  lying  along  the  quay,  or  on  merchandise  landed  and  lodged 

vsw-oaL&uff .  on  the  quay,  is  a  right  which  may  be  the  object  of  a  sale 

without  the  quay  itself  being  sold. 

The  ownership  of  quays  in  La  Rochelle  has  been  attempted 
to  be  established  by  the  testimony  of  Masureau.  This  gen- 
tleman, who  is  a  native  of  that  city,  says,  the  quays  belonged 
to  individuals.  They  are  allowed  to  receive  and  did  receive 
droits  du  qwdage^  u  e.  wharfage  duties  from  all  vessels  making 
fast  to  the  quays. 

In  an  ordinance  of  the  judge  of  the  admiralty  of  La 
RocheUe,  owners  of  quays  proprietaires  des  quais  are  spoken 
of  as  well  as  in  Valin's  notes  thereon.  Notwithstanding  all 
this,  my  researches  have  led  me  to.  the  conclusion,  that  qaays 
in  that  city  are  public  places,  hars  du  commerce^  and  not 
susceptible  of  ownership  by  individuals;  but  that  the  king 
ceded  his  wharfage  duties,  which  Merlin  informs  us,  are 
alienable  to  certain  individuals,  on  the  condition  that  they 
keep  the  quays  in  repair.  I  think  it  is  of  these  owners  of 
wharfage  duties  that  the  witness,  the  judge  of  the  admiralty, 
and  Yalin,  mean  to  speak  under  the  appellation  of  proprietors 
of  quays. 

.  I  have  been  led  to  this  conclusion  by  the  fitct,  that 
owners  of  quays  are  not  known  to  the  law,  but  owners  of 
wharfage  duties  are;  and  on  the  following  considerations. 

The  ordinance  Yalin  comments  upon,  mentions  that  quays 
are  to  be  kept  in  repair  by  the  municipal  authorities.  Article 
90.  That  in  ports  in  which  individuals  are  appointed  to 
receive  wharfage  duties,  they  and  not  the  municipality  are  to 
keep  the  quays  in  repair,    jirt.  2L     2  Valine  475. 

Valin  never  speaks  of  the  obligation  of  owners  of  quays 
to  keep  them  in  repair,  nor  of  their  right  to  claim  wharfage. 
Indeed  the  obligation  cannot  be  well  supposed  to  exist;  for 
ownership  consists  in  the  right  of  utendi  et  abutendi^  and  of 
patting  a  price  at  pleasure  on  the  use  of  it  by  others.   VaUii 
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telb  us.  that  in  the  port  of  La  Rochelle)  the  wharfaee  duties  £f '"^'^  ^' 

*  *^  X  «dr«arjr,    1633. 

belong  to  those  who  keep  the  quays  in  repair.    Ibid,  473.         ===== 

The  ordinance  of  the  judge  who  uses  the  expression  of  ^\v^* 
owners  of  quays^  purports  to  be  made  for  preventing  extortion  *'- 
in  the  collection  of  wharfage  dutj.  And  Valin  uses  the  same  nxw-oblsaiis. 
expression  in  examining  the  consequences  to  those  people  of 
tiieir  neglect  in  keeping  the  quays  in  repair.  The  conse- 
quence is,  the  suspension  of  the  right  to  receive  wharfage 
duties  by  the  owners  of  quajfSjVakiil  they  amount  to  a  sum  suf- 
dent  to  pay  for  the  repairs.  He  examines  what  is  to  be 
done  if  the  quays  are  suffered  to  be  much  out  of  repair,  so  that 
the  replacing  them  in  the  situation  to  be  used,  exceed  in  value 
the  duties  that  may  be  collected  during  one  or  more  years; 
and  he  concludes  that  proceedings  must  be  instituted  to  have 
them  condenmed,  to  effect  the  repairs  under  penalty  of  the 
Ibrfeiture  of  the  right  to  the  wharfage  duty  in  favor  of  the 
manicipality,on  whom  the  obligation  then  devolves  of  keeping 
the  wharves  in  repair. 

These  individuals  have  not  the  absolute  property  of  the 
quays,  but  a  qualified  one;  t .  e.  the  right  of  receiving  whar- 
&ge  duty  as  a  compensation  for  their  care  and  expense  in 
keeping  the  quays  in  repair,  having  been  substituted  to  the 
rights  of  the  sovereign,  who  in  undertaking  to  keep  a  public 
place  in  repair,  has  regulated  the  use  of  it  in  such  a  manner 
at  to  subject  those  who  avail  themselves  of  the  quays,  to 
contribute  to  their  repair. 

I  consider  quays  as  part  of  a  port.  Every  dictionary  states,  ^ 
that  in  sea  ports  the  quay  is  the  place  where  merchandise  is 
landed*  Some  state  it  is  the  same  in  ports  on  a  river.  We 
have  seen  the  police  of  quays  in  France  belongs  to  the  admi- 
ralty; die  only  good  reason  for  this  is,  that  the  jurisdiction 
of  the  admiralty  extends  over  ports;  and  of  these  the  quays 
are  apart 

A  port  consists,  not  only  of  the  land  covered  with' water  on 
which  vesseb  ride  at  anchor,  but  ako  of  dry  land,  on  which 
nerchandiaes  are  landed  and  brought  to  be  shipped.  JMbre 
pmUicum  eti,  JIumina  ei  porius  publici  sunt* 
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Eastbkv  Dis.      The  sea,  the  rivers  and  ports,  are  public;  if  there  be  not 

■  I  some  place  out  of  the  sea  or  river  which  is  the  port  or  part  of 

m  ARMAB     ^{jg  port,  wherefore  are  we  told  that  the  sea,  rivers  and  parts 

V8,         aref>ublic?    If  the  port  be  included  in  the  sea  or  river,  why, 

mw^LXAKsr  after  being  told  that  the  whole,  «.  e.  the  sea  and  river  are 

public,  do  they  tell  us  that  the  port^  a  part  of  these,  is  so? 

9.  The  ninth  proposition  is,  that  the  space  called  the  ^tcoy 
has  ever  been  considered  a  part  of  the  king's  domain. 

In  this  part  of  the  case  we  have  been  referred  to  grants 
of  land  on  that  space  by  governor  Miro,  to  M agnon  and  Met- 
zinger;  by  governor  Carondelet,  to  Loiteau,  and  to  the  land 
regulations  publitihed  by  the  intendant  in  1799. 

But  two  of  these  grounds  have  been  brought  under  the 
consideration  of  this  court;  that  to  Metzinger,  and  the  one 
to  Loiteau. 

In  the  first,  the  present  appellants  failed  in  Ae  proof  of 
their  principal  allegation,  viz:  Thstthe  locus  in  ^^uo  was  part 
of  a  public  highway.  But  this  court,  of  which  I  had  not 
then  the  honor  of  being  a  member,  fully  recognized  the 
inalienability  of  public  places,  as  was  contended  for  by  the 
appellants.  There  was  not  then  in  the  state  any  copy  of  the 
plan  of  New-Orleans,  and  the  now  appellants  were  unable  to 
establish  their  case.  The  court,  however^  declared,  ^  thttt 
public  places,  such  as  roads  and  streets,  cannot  be  appr(^[>ri- 
ated  to  private  use ;  that  this  was  one  of  those  principles  of  pub- 
lic law  which  required  not  the  support  of  much  argument; 
that  there  was  not  any  donbt,  that  if  by  a  stretch  of  arbi- 
trary power  the  preceding  government  had  given  away  such 
places  to  individuals,  such  grants  might  be  declared  void/' 
3  JUatft  n,  296,  303. 

In  Lioteau's  case,  the  then  plaintiffi  labored  under  the 
inability  to  establish  the  appropriation  to  the  public  use  by 
Ae  founder  of  the  city  of  New-Orleans,  of  the  space  which 
separates  the  first  row  of  houses  from  the  Mississippi.  See 
the  case  of  Chabot  vs.  JB/anc,  5  Martin. 

The  appellants  stated  their  ability  to  establish,  Ihttt 
immediately  after  the  grant  murmurs  had  been  excited,  ahd 
the  inalienability  of  any  part  of  the  space  having  been  tena- 
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cionsly  insisted  <hi,  the  governor  had  revoked  his  grant  and  Eunn  Qu. 
indemnified  the  grantee,  by  the  concession  of  a  lot  on  one  — = 

of  the  streets;  but  the  court  decided  the  testimony  wasinad-     ^et*Il** 
misflible^  and  the  witnesses  were  not  heard.  *'* 

Magnon  was  a  ship  builder,  and  the  ship  yard  was  between 
the  levee  and  the  water.  The  governor  deeming  the  buil- 
der's residence  near  it  necessary  to  the  public  service,  allotted 
faim  a  space  of  ground  to  live  on  near  the  yard,  but  on  the 
opposite  side  of  the  levee.  The  question  arising  out  of  this 
giant  was  not  litigated;  the  city  agreeing  to  compensate 
Magnon  for  the  relinquishment  of  his  claim. 

In  1799,  the  disposition  of  the  public  lands  in  Louisiana, 
was  confided  to  the  intendant.  Morales,  the  then  incum* 
bent,  made  certain  regulations;  by  one  of  which  he  required 
the  claimants  of  lots  before  the  city  to  apply  for  the  perfec- 
tion of  their  titles.  This  renewed  the  murmurs  and  excite* 
ment  which  the  grants  of  the  former  governor  had  created. 
The  matter  was  brought  before  the  cabildo,  on  the  remon- 
strance of  the  attorney-general  syndic.  That  body  was 
then  presided  by  the  only  jurisconsult  in  the  province,  Don 
Nicholas  Maria  Yidal,  auditor  of  war  and  lieutenant  goveiv 
nor,  the  vacancy  in  the  office  of  governor  by  the  death  of 
governor  Gayoso,  not  having  as  yet  being  filled.  This  tri<^ 
bunal  directed  the  attorney-general  syndic  to  institute  legal 
proceedings  to  prevent  any  title  or  grant  being  given  for  any 
part  of  the  land  between  the  city  and  the  river.  The  inten^ 
dant  was  no  legal  character,  the  assessor  of  the  intendency, 
bis  official  adviser,  had  lately  died,  and  no  successor  had  as 
yet  been  appointed.  These  circumstances  induced  him  to 
decline  acting  then  on  the  attorney-general  syndic's  appH* 
cation.  The  cabildo  addressed  the  king  on  this  subject,  but 
the  retro-cession  of  Louisiana  to  France  happening  soon  aftefv 
the  matter  was  never  acted  upon  by  the  sovereign,  or  any  of 
his  officers  in  the  province. 

It  is  not  pretended  that  any  act  of  the  French  government 
wUe  France  possessed  Louisiana,  nor  of  the  Spanish  under 
OKeilly  and  Unzaga,  shows  that  the  space  of  ground,  the 
character  of  which  is  the  subject  of  inquiij^  w«s  c<»i8ider8d' 
apart  of  the  king's  domain. 
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EAfTEwr  Dts.     During  that  period,  however,  the  meat,  fish  and  vegetable 

—  markets  were  removed  from  Cond^treet  to  the  space  under 

"^e/al**     consideration,  under  a  provision  of  one  of  the  laws  of  la 

V'-  RScopilaci6n  de  Leves  de  las  Indias^  which  requires  all  marktts 

MAYOR,  KTC.  or  ,,,..,.  ,^  xl_  i      , 

vsw-osLKAMB.  to  bc  placed  in  cibes  and  towns,  on  the  sea  or  a  nver,  between 
the  houses  and  the  water,  a  measure  resorted  to  for  insuring 
cleanliness.  This  was  an  act  regulating  the  use  of  a  public 
place,  and  it  contributed  to  the  profits  of  the  city,  by  whom 
the  space  covered  by  the  old  markets  was  converted  into  a 
ball  room,  and  continued  so  till  very  lately,  when  it  was  sold. 

The  levee  running  between  the  highway  and  the  river, 
was  a  great  thoroughfare,  and  of  much  resort.  Sailors  spread 
on  it,  especially  on  Sundays,  their  small  adventures;  pedlars 
displayed  on  tables  and  under  moveable  shelters  a  variety  of 
wares.  Galvez,  about  the  year  1798-9,  conceived  the  idea  of 
relieving  the  latter  from  the  daily  trouble  of  removing  their 
wares^  tables  and  shelters,  by  permitting  huts  and  cabins  to 
be  erected  along  the  levee,  on  the  ground  where  the  highway 
or  royal  road  ran,  on  condition  that  those  who  availed  them* 
selves  of  this  permission  should  pay  therefor  an  annual  rent, 
the  produce  of  which  was  given  to  the  nuns  for  the  education 
and  support  of  a  number  of  indigent  or  orphan  girls  of  the 
city.  This  was  certainly  the  legitimate  exercise  of  the 
authority  of  regulating  the  use  of  9l  public  place.  In  1788, 
a  tremendous  conflagration  having  almost  reduced  the  city 
to  ashes,  some  of  the  poorer  classes  of  inhabitants  being  left 
without  houses  or  shelter,  Miro,  their  governor,  allowed  a 
number  of  them  to  build  cabins  or  huts  near  those  of  the 
pedlars.  The  ancestor  of  the  vendors  of  the  appellees  was 
one  of  them. 

Gayoso  permitted  similar  buildings  to  be  erected,  requiring 
those  who  raised  them  to  pay  a  certain  rent,  the  proceeds  of 
which  he  applied  to  the  payment  of  the  wages  of  the  door* 
keeper  of  the  cabildo. 

Of  those  who  availed  themselves  of  Galvez,  Miro  and 
Gayoso's  permission,  it  does  not  appear  ttiat  a  single  one, 
except  the  vendor  of  the  appellees,  ever  considered  the  per^ 
miision  he  obtained  as  entitling  him  to  a  claim  to  the  gromid 
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cm  which  he  huilt.     They  viewed  their  licenses  as  temporary  ExsTtitif  Dw. 

*  •'   Februarf,    1833. 

ones,  and  when  disinclined  to  paj  rent  they  removed  their  ==^== 
light'cdifices,  and  cleared  the  ground  which  they  temporarily     **^/^^' 
oocupied.  v«- 

MAYOR    KTC    09 

10.  The  tenth,  and  last  proposition  is,  that  the  appellees  nsw-orlxaiis. 
derive  their  title  to  the  premises  from  the  United  States, 
under  the  treaty  of  cession. 

By  the  second  article  of  that  treaty,  <^  all  public  lots  and 
squares,  &c.'^  are  included  in  the  cession.  Public  squares 
are  thereby  nominatively  included  among  the  things  sold; 
hence  the  appellees'  counsel  concludes  they  were  the  legal 
(Ejects  of  sale  and  alienation.  This,  in  my  opinion,  does 
not  follow. 

The  ffth  Partida,  5.  15.  tells  us  that  "a  free  man,  a 
thing  religious,  sacred  or  holy,  a  public  place,  as  squares  in  a 
city,  &c.  cannot  be  sold  or  alienated,  but  says  there  are  cases 
in  which  they  may;  "as,  where  a  village,  or  any  other  place, 
is  sold  with  all  its  dependencies."  "For  though  the  church  in 
the  village  could  not  be  separately  sold,  yet  by  selling  the  vil- 
lage, it  would  pass  with  all  other  things,"  and  the  sale  would 
be  valid.  But,  I  understand,  that  the  new  proprietor  of  the 
village  would  have  no  more  right  to  the  church,  or  any  thing 
belonging  thereto.  That  the  church  would  pass  cumonere. 
It  would  continue  to  be  a  place  sacred,  religious  and  holy, 
hors  de  commerce,  inalienable  as  it  was  in  the  hands  of  the 
former  owner  or  proprietor.  Thusj  highways,  streets,  squares, 
ports,  and  other  public  places  in  Louisiana,  passed  by  the 
retro-cession  to  France,  and  by  her  sale,  to  the  United  States, 
because  the  property  of  the  former,  as  component  parts  of 
the  province.  Yet  their  legal  character  was  not  changed, 
aBd  they  remained,  in  the  hands  of  the  new  owner,  public 
things,  hors  de  commerce,  inalienable  as  they  were  before  the 
sale  and  transfer;  the  transferee  acquiring  no  other  right 
thereon  than  that  which  the  transferor  possessed,  f .  e.  that  of 
regulating  the  use. 

.  The  oliier  observations  of  the  counsel  of  the  appellees,  on 
tbb  proposition,  relate  to  the  validity  of  the  transfer  of  the 
by  the  United  States  to  the  vendors  of  the  appellees, 

23 
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5m|»m  Du.  which  forms  the  second  branch  of  mj  inquirji  to  be  conii- 
k=±===s  dered  hereafter* 

XT  AX..  Upon  the  whole,  it  appears  to  met  that  the  appellees'  coan*^ 

mator'etc.of  ^'  ^^  failed  to  establish  any  of  the  propositions  he  relied  qgk^ 
ii«w-o&i.£AH8.  which  have  any  bearing  on  this  case,  viz : 

L  That  the  space  marked  on  the  plan  as  separating  the 
first  row  of  houses  in  the  citj,  is  not  a  quay* 

S»  That  the  king  of  Spain  could  alienate  public  pliures* 

3.  That  in  France,  quays  were  susceptible  of  ownership 
by  individuals;  and  the  king  could  dispose  of  them  as  he 
thought  fit 

4»  That  under  the  Spanish  government,  the  space  between 
the  houses  and  the  river  in  this  city,  was  considered  part  of 
the  royal  domain: — ^Or,  that  the  treaty  of  cession  supports 
the  appellees'  claim* 
\^  I  theref<»'e  conclude  that  the  decision  of  this  part  of  the 

case,  must  be  governed  by  that  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  City  of  Cincinnati  vs.  Whitens 
kiuem  6  Peters^  to  which  the  appellan  tb'  counsel  has  referred  usu 

The  applicability  of  that  decision  to  this  case,  has,  bow^ 
ever,  been  contested,  on  the  ground  that,  although  it  afibrdi 
evidence  of  the  principles  on  which  it  was  determined  being 
consonant  to  the  common  law  of  England,  they  cannot  be 
received  as  evidence  of  this  conformity  to  our  law.  I  have 
looked  in  vain  in  the  opinion  of  the  court,  for  a  reference  «r 
alluaon  to  any  principle  peculiar  to  the  common  law  of  Eng- 
land. It  has  appeared  to  me  that  the  case  was  detenmnei 
on  the  first  broad  and  general  principles  of  law  mentioned  im 
the  Corpus  juris  civilis,  viz :  Honeste  vivere^  "  to  act  honest* 
ly;"  from  which  is  deduced  the  maxim  of  poUiciH  serDon 
fdemn^^  when  we  have  made  a  promise,  to  keep  it;"  and  iim 
necessary  corollory  turpe  eat  Jidemfallere—^  it  is  shameful  io 
disappoint  esipectations  we  have  authorised." 

But  the  consonance  of  the  decision  with  the  laws  of  Spain, 
is  manifest  by  its  conformity  to  that  of  the  highest  jadftcsal 
tribunal  in  Louidana,  declared  two  years  before  &e  Pttro- 
cession  to  France. 
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A  fitrther  distinction  has  been  attempted  to  be  made  be-  Eastewt  Di«, 

■■■  Februarft   183S. 

tween  the  case  in  Peters,  and  the  present.     In  the  one,  the  ===== 
plan  of  the  city  of  Cincinnati  had  been  made  by  an  indivi-    ^^^^ 
dihil;  in  the  other,  the  plan  of  New-Orleans  was  made  by         **• 
the  sovereign,  who,  it  is  said,  always  retains  the  power  and  ntw-o&tBAirt. 
authority  of  regulating  the  use  of  public*  places,  must  at  all 
times  retain  that  of  re-modelling  his  plan  of  a  city,  pro* 
▼ided  he  does  not  interfere  with  the  rights  of  individuals,  nor 
ftose  which  he  has  sanctioned  by  a  charter  or  letters  patent* 
This  is  not  denied,  in  cases  of  a  regulation  of  the  use  of 
public  things.    But  a  destruction  of  the  right,  and  a  regula- 
tfon  of  the  use  of  it,  are  very  different  things;  and  the  for- 
mer cannot  be  justified  under  the  pretence  of  the  latter, 
where  the  act  has  none  of  the  characteristics  of  one  tending 
to  regulate,  and  its  object  is  evidently  the  destruction  of  the 
Aght. 

That  the  Spanish  governor  was  not  considered,  in  Louisi- 
ana, to  possess  the  power  of  alienating  public  places,  appears 
to  have  been  the  opinion  of  the  cabildos,  of 'Vidal  the  au- 
ditor of  war,  and  the  officer  whom  the  king  of  Spain  had 
chosen  to  furnish  his  governor  with  legal  advice;  and  we 
bave  seen  this  opinion  was  declared  to  be  that  of  this  court 
in  Metdnger's  case. 

There  is  so  little  affinity  between  the  regulation  of  the  use 
which  the  public  is  entitled  to  make  of  a  public  place,  and 
the  absolute  and  gratuitous  destruction  of  the  right  of  using 
it,  that  I  cannot  well  comprehend  how  the  authority  or  right 
to  destroy,  is  a  consequence  of  that  to  regulate.  Why  have 
the  Spanish  monarchs  announced  in  the  Partidas,  that  they 
cannot  sell  or  alienate  a  street,  or  public  place  or  square,  if 
the  mere  alienation  by  them,  has  the  effect  of  an  instanta- 
neous abolition  of  the  legal  character  of  such  places,  in  order 
to  create  ipso  facto  a  removal  of  the  place  from  the  class  of 
those  which  are  inalienable,  in  order  to  prevent  the  legal 
prohibition  from  presenting  an  obstacle  to  the  gratification 
of  the  sovereign  caprice? 

I  do  not  wish  to  be  understood  to  say,  that  natural  or  other 
events  may  not  render  a  public  place  no  longer  susceptible 


.^ 
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EuTKiur  Dm.  ^f  ^^  uge  to  which  it  was  dedicated:  nor  that,  when  this  is 

#'«>nutry,    1883.  i  •    i      i        j       . 

=  the  case,  it  does  not  lose  the  legal  character  which  the  dedi- 

"i;/al^'     cation  and  consequent  use  had  given  it.     Aigues-Mortes,  a 

^''         town  of  France,  remarkable  as  that  from  which  St.  Louis 

IfATOR,  VTC.OF 

KEw-oRLSAirs.  sailcd,  with  a  large  army,  for  the  holy  land,  during  the  wars 
of  the  crusades,  is  now  at  the  distance  of  a  league  from 
the  sea.  Its  port  and  quays  cannot  b^  used  for  the  pur* 
poses  to  which  they  were  once  destined,  and  have  necessa- 
rily lost  the  legal  character,  which  their  destination  and 
consequent  use  had  given  them.  This  has  been  the  effect  of 
a  natural  event.  The  town  of  Bath,  on  Tar  river,  in  North 
Carolina,  was  erected  by  the  legislative  authority,  very  early 
in  the  last  century;  towards  the  middle  of  which  it  had  risen 
to  some  importance,  and  the  colonial  legislature  sat  there. 
The  great  width  of  the  river  before  it,  rendered  the  anchor- 
age unsafe ;  other  .circumstances  combined  to  induce  the 
inhabitants  to  remove  higher  up  on  the  river,  to  a  spot  which, 
during  the  last  war,  became  the  town  of  Washington,  the 
estabUshment  of  which  was  sanctioned  by  the  legislature, 
who  ordered  the  public  buildings  of  the  county  to  be  built, 
and  its  court  to  sit  there.  Before  the  end  of  the  century,  a 
conflagration  destroyed  almost  every  building  remaining  in 
Bath,  and  soon  after,  the  act  under  which  the  town  had  been 
estabhshed,  was  repealed;  the  heirs  of  the  man  on  whose 
land  the  town  had  been  laid  off,  having  re-pupchased  all  the 
lots.  Thus,  by  another  than  a  natural  event,  the  port,  quays, 
streets  and  public  squares  of  Bath,  shared  the  fate  of  the 
port  and  quays  of  Aigucs-Mortes,  u  e.  they  lost  the  legal 
character  they  had  by  their  destination  to  public  use,  their 
consequenynalienability,  and  resumed  their  primitive  suscep- 
tibility of  ownership  by  individuals.  I  mean  to  say,  that  the 
liability  of  a  public  place,  to  such  or  a  similar  change,  is  not 
inconsistent  with  the  legal  character  which  its  dedication  and 
consequent  use  imprinted  on  it,  nor  the  inability  of  the 
sovereign  to  destroy  that  character  ad  ntUum. 

In  the  present  part  of  my  opinion,  I  think  it  might,  however, 
be  conceded,  that  the  authority  to  ahenate  may  be  deduced 
^8  a  coroUory,  from  that  to  regulate;  because  it  appears  to 
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me,  in  this  case,  there  was  no  alienation  of  the  premises  hy  Eastern  Dw. 

^  _  '  r  J   February,    1683. 

a  sovereign  authorised  to  regulate  the  use  of  the  public  place.  = 

Miro,  in  yielding  to  the  solicitation  of  an  indigent  indivi-       ^t  al. 
duaL  who  desired  to  be  permitted  to  build  himself  a  small         ^''     ^. 

'  *  MATOR,  ETC.Or 

cabin,  in  which  he  might  keep  from  the  weather  the  few  nbw-orliait*. 
clothes  the  late  conflagration  had  spared,  did  not  imagine  he 
wasalienatinganjpartofthe  public  places  !  Ifhemeanttodo 
so,  we  have  the  declaration  of  this  court,  that  it  would  not  re- 
quire much  argument  to  convince  them  that  they  should  dis- 
regard the  grant  of  a  Spanish  governor,  of  a  part  of  a  public 
place.  When,  about  four  or  five  years  afterwards,  the  few  planks 
which  had  been  nailed  together,  and  constituted  his  pequena 
coiana,  had  rotted,  andBertrand  found  it  necessary  to  rebuild 
it,  he  did  not  conceive  himself  authorised  to  do  so  by  the 
permission  he  had  first  obtained  to  build,  without  having  this 
permission  renewed:  and  the  governor  was  so  conscious  of 
his  authority  to  refuse  his  consent  to  a  renewal,  that  he  bur- 
thened  it  with  the  condition  that  the  new  work  should  not 
extend  beyond  the  limits  of  the  former.  Why  this  caution, 
if  the  former  permission  was  an  alienation  of  the  soil? 

If  the  first  permission  was  not  an  alienation,  there  is  no 
reason  to  say  the  second  was. 

In  one  thousand  eight  hundred  and  twelve,  the  second 
house  or  cabin,  had  fallen  to  ruin.  The  materials  were 
carried  away,  and  this  spot  of  ground  left  clear. 

In  that  year  the  Territory  of  Orleans  was  erected  into  a 
member  of  the  confederacy  of  the  United  States;  and  the 
new  state  became  the  sovereign,  on  whom  devolved  the  au- 
thority to  regulate  the  manner  in  which  the  use  of  public 
places  was  to  be  governed.  It  is  useless  to  argue  whether, 
until  then,  the  territorial  government,  or  that  of  the  United 
States,  possessed  this  regulating  power,  as  no  use  of  it  was 
made  by  either  of  them. 

If  the  law  be  as  declared  by  the  Supreme  Court  of  the 
United  States,  in  the  Cincinnati  case-,  and  of  the  Spanish 
tribunal  in  the  case  of  the  Mayor^  fyc.  vs.  Gravierj  in  rela^ 
tion  to  the  public  squares  in  the  faubourg  St.  Mary,  that  a 
plan,  manifesting  the  proprietor's  intention  to  appropriate 
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SUiTBwi  Dm.  and  dedicate  a  part  of  his  land  to  public  uses,  it  sufficient  to 

I  affiy  thereto  the  legal  character  of  a  public  place;  the  ap- 

"^e/ AJL^'     pcllanls  have  shown  such  plan :  the  appellees,  who  contend 

***         that  an  alienation  of  a  public  place  bj  the  soverei^,  divests 

mw-oBLBAiit.  it  of  its  legal  character,  and  transfers  the  property  to  the 

grantee,  have  shown  no  such  alienation  before  Louisiana 

became  a  state. 

As  the  new  state  acquired  the  capacity  to  regulate  the  use 
of  public  things  within  Its  limits,  the  United  States,  if  ever 
they  had  it,  lost  it ;  and  any  posterior  alienation  by  them  of 
such  a  place  iu  Louisiana, could  not  change  its  legal  character, 

I  conclude,  thefefore,  that  the  space  under  consideration, 
appearing  by  the  plan  of  the  city  of  New*Orleans,  to  have 
been  appropriated  to  the  use  of  the  public,  and  having  been 
ever  occupied  as  such,  although,  in  two  instances,  governors 
favored  individuals  with  grants  of  part  of  it,  this  court  ought 
to  say  the  locus  in  quo  is  part  of  a  public  place,  hon  d& 
commerce^  and  cannot  be  claimed  by  an  individual  in  a  dvfl 
action* 

As  it  is  my  misfortune  to  differ,  in  this  respect,  from  the 
opinion  of  a  majority  of  this  court,  it  becomes  my  duty  to 
examine  the  validity  of  the  transfer  of  the  .premises  by  the 
United  States,  to  the  vendor  of  the  appellees. 

It  is  best  to  begin  this  examination  by  bringing  onc« 
more  to  view  some  of  the  principal  facts;  they  are  as  follow* 

The  ancestor  of  the  vendors  of  the  appellees,  in  one 
thousand  seven  hundred  and  eighty-eight,  presented  a  pet^ 
tion  io  governor  Miro,  stating  that  the  house  he  theretofore 
hred  in  having  been  destroyed  in  the  conflagration  of  the 
city  of  NewOrleans,he  found  himself  without  a  shelter,  and 
was  desirous  of  building  a  small  house  opposite  to  Mr.  Bien* 
▼miue,  and  solicited  the  governor's  permission  to  do  so;  idiieb 
was  granted. 

Six  years  afterwards  he  presented  another  petition  to  the 
succeeding  governor,  Carondelet,  stating  that  his  small  house 
or  caban,  (cabdna  casita)  was  rotten,  and  the  roof  so  decayed 
tbat  he  was  exposed  to  the  loss  of  the  few  clothes  he  and  bfar 
fluaily  had*    He  prayed  permission  to  rebuild  it    TU9  #na 
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abo  granted;  but  on  the  condition  that  the  dimensioofi  of  die  fjJJ^  2!i 
new  house  should  not  exceed  those  of  the  old*  ■ 

In  one  thousand  eight  hundred  and  nine,  the  applicant    '"^^  ^  aiT* 
hayine:  died,  his  widow  laid  her  claim  before  the  land  com-         *** 

°  MAYOR,  Sffl.«r 

nussioners  of  the  United  States,  for  a  confirmation  of  title  to  wBw-oRuujrs. 
what  she  called  a  lot  of  ground*  The  board  state,  that  in 
their  opinion,  they  were  without  authority  to  make  any  decip* 
lion  in  the  case;  but  expressed  their  belief  that  if  congress 
affirmed  the  claim,  it  would  be  rather  an  act  of  justice  tfasun 
of  generosity. 

In  one  thousand  eight  hundred  and  twelve,  the  house  being 
in  a  state  of  great  decayv  the  materials  of  it  were  taken  dowa 
and  removed,  and  the  ground  cleared. 

In  one  thousand  eight  hundred  and  twenty-one,  the  patent 
under  which  the  present  claim  is  groanded,  was  issued  by 
the  President  of  the  United  States. 

In  one  thousemd  eight  hundred  and  thirty,  the  appellees 
parehascd  the  title  of  the  widow  and  heirs;  and  one  thousand 
eight  hundred  and  thirty-one  the  present  suit  was  instituted. 
.  The  .couQsd  for  the  appellants  has  contended,  that  tiie 
patait  under  which  the  appellees  claim  is  null  and  void;  be- 
cause it  issued  without  authority,  and  it  can  have  no  legal 
effect  or  force,  under  the  laws  in  pursuance  of  which  it  pur- 
ports to  have  been  issued.  He  has  urged  diat  the  acts  of 
congress  to  which  the  patent  refers,  do  not  r^ate  to  urbttn 
estates,  or  to  lots  in  a  city  or  town;  that  in  the  land  laws  of 
the  United  States,  the  word  land  has  a  definite  ami  tecbmcal 
meaning,  confined  to  rural  estates.  That  when  the  laws 
are  to  be  extended  to  urban  estates,  it  is  expressly  and  pai^ 
ticolarly  done;  and  he  has  referred  us  to  the  act  of  congress 
for  extending  the  time  of  payment  to  purchasers  of  public 
lands,  in  which,  after  granting  this  indulgence  to  purchasers, 
congress  then  makes  a  provision  expressly,  for  allowing  the 
the  like  time  and  privileges  to  purchasers  of  city  and  town 
1o4b«  fie  has  said,  that  throughout  the  land  laws,  it  appears 
A»t  whenever  an  act  is  intended  to  operate  on  urban  as  well 
as  ^rmral  estates,  an  express  provision  is  always  made  therefor. 
&e  iamd  isw,  760,  836,  78S.     He  has  added,  that  Ae 
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EisTBRiv  D».  provisioDs  of  the  acts  of  congress,  in  regard  to  surveying  and 

JPmhf-^ftf-te    1833. 

1  cultivating  lands,  shows  that  city  and  town  lots  were  not  in 
DE  ARMAS    ^j^^  contemplation  of  congress. 

v$.  The  opinion  of  the  executive  of  the  United  States,  it  has 

iriw-oRLXAifs.  been  contended,  conclusively  appears  to  have  been  from  the 
period  which  followed  the  passage  of  the  acts  under  consi- 
deration, that  the  land  commissioners  of  the  United  States 
had  no  authority  to  pass  on  titles  to  city  and  town  lots;  such 
being  the  construction  given  to  them  by  Mr.  Gallatin,  then  at 
the  head  of  the  treasury  department  of  the  United  States; 
instructions  which  evidently  regulated  the  conduct  of  the 
land  commissioners,  by  whom  the  appellees  assert  that  their 
title  was  confirmed. 

A  decision  of  the  Supreme  Court,  found  in  12  Wheaton^ 
187,  is  invoked,  in  which  it  was  determined  that  an  authority 
to  enter  land  did  not  include  town  lots;  the  literal  meaning 
of  the  terms  of  the  act  being  limited  and  restrained  by  the 
context;  and  the  considerations  arising  out  of  the  general 
system  of  the  land  laws  of  the  United  States. 

3.  That  the  act  of  1818,  confirms  no  claims  to  lands 
which  are  not  embraced  in  the  report  of  the  commissioners; 
im  e»  officially  acted  and  reported  on. 

3.  It  relates  only  to  land  claimed  under  an  incomplete 
French  or  Spanish  grant  or  concession^^warrant  or  order  of 
survey;  whereas,  in  the  present  case,  no  such  document 
ever  existed ;  such  a  document  must  contain  a  special  loca- 
tion, or  allude  to  one. 

4.  It  has  been  contended,  that  by  the  erection  of  Louis- 
iana into  a  sovereign  state,  the  United  States  ceased  to  be 
iheparens  pcUricB^  the  sovereign  to  whom  belongs  the  right  of 
regulating  the  use  of  public  places. 

The  patent  appears  to  be  issued  on  the  confirmation  of  a 
tract  of  land  by  the  acts  of  1801  and  1814.  The  petition 
states  a  confirmation,  not  by  these  acts,  or  either  of  them, 
but  by  the  act  of  May  11,  1820.  Without  a  title  resulting 
from  an  act  of  congress,  the  patent  cannot  convey  away  any 
part  of  the  lands  of  the  United  States;  for  congress  alone 
has  the  disposal  of  them.     The  president  can  exercise  ia 
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regard  to  them  no  power  that  is  not  vested  in  him  by  law.  Eastern  Dm. 

^  r  J  February,    1833. 

The  patent  is  evidence  of  the  conveyance.    Whatever  the  — 

law  has  given  passes,  but  no  more.    No  effect  can  be  given     "  ^.^^^ 
to  the  patent,  which  is  a  mere  emanation  of  the  law.    Beyond         ^'• 

MAYOR,  ETC.  OF 

the  law  no  public  officer  can  extend  or  limit  its  operations,  ksw-orlxaits. 

If  this  position  be  true,  it  follows  that  courts  of  justice^ 
from  whom  land  is  claimed  under  a  patent,  may  examine  its 
conformity,  or  its  discrepancy  in  regard  to  the  law.  Other- 
wise, justice  cannot  be  administered. 

It  has  never  been  doubted,  in  the  courts  of  the  United 
States,  nor  in  those  of  any  of  the  states,  that  a  judicial  in- 
quiry may  be  instituted,  tending  to  impeach  a  patent.  But 
conflicting  opinions  have  been  entertained  as  to  the  respective 
powers  of  courts  of  law  and  courts  of  equity.  In  some  of 
the  states,  a  patent  is-  considered  as  prima  fade  evidence  of 
title,  and  open  to  extensive  evidence  to  impeach  its  validity. 
By  others,  that  the  defects  must  appear  on  the  face  of  the 
patent  to  authorise  a  court  of  law  to  pronounce  invalidity, 
and  that  unless  ^the  defect  so  appear,  the  patent  is  only 
voidable,  and  recourse  must  be  had  to  a  court  of  equity. 
Elsewhere,  it  has  been  considered,  that  a  court  of  law  may 
inquire,  whether  the  patent  was  issued  without  authority,  or 
against  the  prohibition  of  a  statute,  or  whether  the  state  had 
title  to  the  land  granted. 

The  Supreme  Court  of  the  United  States  has  declared  that 
it  would  be  extremely  unreasonable  to  avoid  a  grant  in  any 
court  for  irregularities  in  the  conduct  of  those  who  are  ap- 
pointed by  government  to  supervise  the  progressive  course 
of  a  title  from  its  commencement  to  its  confirmation  on  a 
patent.  But  in  order  to  guard  against  this  conclusion,  that 
this  doctrine  would  lead  to  closing  the  door  against  all  inquiry 
into  any  matter  whatever,  or  beyond  the  grants  for  the  pur- 
pose of  avoiding  it,  the  court  declares  that  the  great  prin- 
ciples of  law  and  justice  would  be  violated,  if  there  did  not 
exist  some  tribunal  to  which  an  injured  party  might  appeal, 
'  and  tiie  means  by  which  an  elder  title  was  acquired,  might 
be  examined,  if  it  had  been  acquired  by  the  violation  of 
principles  essential  to  the  validity  of  a  contract,  but  that  a 
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Eisnm  Dtt.  court  of  equity  is  the  more  eligible  tribunal  in  general,  for 

jrtvTMttypf   1633«  1     ^     1    A 

=====  these  questions,  and  they  ought  to  he  excluded  from  a  court 
^\'t^^    of  law.     The  court,  however,  adds,  cases  may  happen  in 

*••         which  the  crant  is  ahsolutely  void,  or  inoperative,  as  when 
MAYOR, iTc. or  °  ,      , .  1  ,  ^ 

vxw-oiujiAirs.  the  state  has  no  title  to  the  thing  granted,  or  when  the  officer 

has  no  authority  to  issue  the  grant.  In  such  cases  the  validity 
of  the  grant  is  necessarily  examinable  in  law.  Polkas  lessee 
vs.  Wendell  et  al^  9  Crunch^  87.  In  the  same  case,  the  same 
court  held,  that  a  court  of  law  may  inquire  whether  the 
patent  was  issued  without  authority,  or  against  the  prohi- 
bition, or  whether  they  still  had  any  title.     5  Wfieaton^  293. 

As  courts  of  equity,  as  distinguished  from  law,  are  unknown 
to  the  jurisprudence  of  Louisiana,  it  follows  that  the  courts 
are  competent  to  administer  justice  in  cases  in  which  it  must 
be  sought  in  other  states  from  a  court  of  equity. 

It  has,  however,  been  urged  that  the  Supreme  Court  recog- 
nises in  cases  they  speak  of,  an  elder  title,  which  presup- 
poses a  less  ancient  one  in  the  defendants.  But  our  statute 
places  all  defendants  in  petitory  actions  on  the  same  footing. 
"  The  possessor,  whoever  he  be,  must  be  discharged,  if  the 
plaintiff  does  not  make  his  title.  Code  of  Practice^  44.  A 
mere  possessor,  squatted,  may  demand  the  production  of  a 
title,  for  it  is  by  the  strength  of  the  title  that  the  plaintiff 
must  conquer. 

We  are,  therefore,  to  examine  the  two  acts  of  congress, 
which  are  the  basis  of  the  opinion  of  the  register  of  the 
general  land  office,  on  the  certificate  of  whom  the  president 
of  the  United  States  confirmed  the  vendors  of  the  appellees 
in  their  title,  and  the  one  under  which  they  themselves  allege 
its  confirmation. 

The  act  of  1803,  relates  in  the  first  section,  to  claims  sup- 
ported by  a  duly  registered  warrant,  or  order  of  survey. 
The  present  is  not  alleged  or  shown  to  be  supported  by  any 
such  document. 

The  second  section  relates  to  claimants  having  made  an 
actual  settlement  with  the  permission  of  the  former  Spanish 
officers,  according  to  the  laws,  usages  and  customs  of  the 
Spanish  government  on  a  tract  of  land,  and  having  inhabited 
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and  cdtiyated  it  before  the  20th  December,  1803.    In  my  Ei^TEiw  Du. 

'  ''    Fehrtuiry,   18». 

opinion,  there  appears,  in  the  present  case,  no  such  permis-  -  = 

sion,  and  certainly  no  cultivation  r    A  permission  to  settle^  in     ^\t  al^' 
the  laws  of  Louisiana,  is  a  well  known  technical  expression,  ^'^ 

MATOR,  ETC.OF 

used  to  designate  an  incipient  step  in  the  acquisition  of  lands  Rsw-oRLXAHf . 
of  the  domain.  The  settlement  is  effected  by  clearing, 
inclosing,  inhabiting  and  cultivating  the  tract.  If  it  be  on 
the  Mississippi,  the  settlement  includes  the  making  a  levee 
along  the  shore,  and  a  road  between  the  levee  and  the  land. 
The  section  under  consideration  requires,  that  besides  the 
permission  to  settle,  there  should  be  inhabiting  and  culti- 
vating. 

The  commissioners  to  whom  the  claim  was  presented,  ex- 
pressed their  opinion  that  it  was  not  one  on  which  they  had 
authority  to  act  They,  however,  added  their  belief,  that 
the  confirmation  of  it  by  congress  would  be  an  act  rather  of 
justice  than  of  generosity. 

These  gentlemen  did  not  express  the  reasons  which  induced 
the  conclusion  they  came  to;  6.  t.  that  they  were  without 
authority  to  act  on  the  claim. 

On  my  first  view  of  the  case,  I  thought  it  presented  an 
apparent  ground  for  their  decision:  the  absence  of  any 
allegation  or  proof  of  cultivation. 

It  is,  however,  my  duty  to  consider  that  which  is  presented 
by  the  counsel  of  the  appellants,  viz:  that  in  the  land  laws 
of  the  United  States,  the  word  land  is  restricted  to  rural^ 
and  not  extended  to  urban  estate;  t.  e»  city  or  town  lots. 

It  appears  that  throughout  the  land  laws  of  the  United 
States,  whenever  any  provision  relating  to  tracts  of  land  in 
the  country,  are  intended  to  be  extended  to  city  or  town 
lots,  an  express  clause  is  added  for  such  extension.  Acts  of 
Congressj  May  18,  1824;  and  March  2,  1821.  Land  Laasj 
736,  788. 

The  mention  of  surveys,  locating,  permission  to  settle,  and 
imperfect  grants,  is  also  incongruous  when  applied  to  a  city 
or  town  lot.  Its  situation,  dimensions,  the  bearing  and 
length  pf  its  lines  are  established  by  the  plan  of  the  city  or 
town  in  such  a  manner  as  to  require  no  survey.    A  patent 
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EiiSTSEN  Dm.  may  describe  it  without  any  survey  or  location.     If  it  be 

February^    1833.         •'  j  ^ 


granted,  the  grant  is  generally  a  complete  one.     There  are 

^\t^j^    ^^  incipient  or  intermediate  steps  to  be  taken  to  complete 

*'''         the  conyeyance.    No  permission  to  settle;  no  return  of  any 

KXW-0RLSAH8.  process  verbal  of  putting  into  possession;  no  plat  to  be  filed 

before  the  grant  is  finally  issued. 

These  observations  are  cogent  and  supported  by  evidence, 
in  the  conclusion  to  which  they  lead;  having  been  adopted 
by  the  executive  of  the  United  States,  as  appears  by  the 
instructions  of  Mr.  Gallatin,  secretary  of  the  treasury,  to 
(he  clerk  of  the  land  commissioners,  dated  August  6, 1811. 
He  says:  ^I  consider  also  the  decisions  on  town  lots  where 
the  title  was  not  complete,  as  altogether  t>ut  of  the  jurisdic- 
tion of  the  board;  since  one  of  the  essential  conditions  was 
that  of  not  only  inhabiting  but  cultivating^  an  expression 
intended  and  applicable  only  to  farms  or  country  tracts." 

In  addition  to  this,  a  decision  of  the  Supreme  Court  of  the 
United  States  dispels  any  doubt  that  might  remain.  This 
tribunal  has  held,  that  an  authority  to  enter  lands,  did  not 
include  city  or  town  lots.  They  said  the  literal  meaning  of 
the  terms  of  the  act  was  restrained  and  limited  by  the  con- 
text, and  by  considerations  arising  out  of  the  general  system 
of  land  laws  of  the  United  States,  into  which  this  act  is 
ingrafted.    5  Wheaton^  589. 

I  leave  the  examination  of  the  first  act  of  congress  recited 
in  the  patent,  with  the  reflection,  that  I  am  unable  to  see 
how  it  can  avail  the  appellees. 

The  act  of  1814,  is  the  one  next  mentioned  in  the  patent. 
This  renders  it  necessary  I  should  examine  it,  although  the 
appellees^  ground  the  confirmation  of  dieir  claim  upon 
another  act,  viz:  that  of  1820. 

To  the  act  of  1814  is  applicable  every  thing  which  I  have 
observed  with  regard  to  the  limitations  and  restraints  of  which 
the  word  land^  in  the  land  laws  of  the  United  States,  is 
succeptible.  I  might,  therefore,  dismiss  the  consideration  of 
the  act  with  this  further  observation,  that  it  cannot  be 
correctly  extended  to  a  city  or  town  lot. 
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Supposing,  however,  that  my  conclusion  in  this  respect  is  ^^^JJ^**  ^^' 
erroneous,  I  am  to  inquire  what  claims  this  act  confirms.  ===== 

__-  DK    ARMAS 

They  are:  etal. 

1.  Those  embraced  in  the  commissioners'  report.  w.-^J-*«  «. 

'  HATOR,  ETC.  OF 

2.  Those  which  are  supported  by  an  incomplete  French  or  KEw-oHutAWi. 
Spanish  grant,  warrant,  or  order  of  survey,  granted  prior  to 

the  20th  of  December,  1803. 

3.  The  grant  must  contain  a,  special  location;  or  the  tract 
must  have  been  located  and  surveyed  by  a  French  or  Spanish 
officer  before  that  day.  All  this  must  appear  by  the  report 
of  the  land  commissioners. 

It  is  not  pretended  that  there  was  any  warrant  or  order 
of  survey,  nor  any  survey  whatever  of  the  premises. 

There  must,  therefore,  be  a  grant.  A  grant  of  whatf 
Necessarily  of  land.  Did  the  ancestor  of  the  vendors  of  the 
appellees  apply  to  Miro  for  the  grant  of  a  tract  of  land,  or 
even  of  a  city  lot?.  If  the  appellees  answer  that  the  appli- 
cation related  to  a  lot,  they  must  show  that  some  part  of  the 
space  between  the  houses  and  the  stream,  had  ever  been 
divided  into  lots.     This  they  cannot  do. 

The  application  was  for  leave  to  build  a  small  house  or 
cabin,  that  might  afford  a  shelter  to  an  indigent  sufferer, 
whose  misfortune  entitled  him  to  commisseration  and  relief* 
The  governor  wrote  ^as  is  reqaested^'^  and  signed. 

The  application  and  permission  of  Carondelet,  are  of  the 
same  nature. 

Here  I  am  unable  to  see,  even  an  imperfect  grant.  An 
imperfect  grant,  is  one  which  is  intended  to  have,  but  has  not 
yet  received  its  perfection.  But  this  permission,  though  it 
might  be  continued,  does  not  appear  to  have  been  intended 
to  refer  to  a  grant  of  land.  A  grant  of  land  differs  much 
from  a  permission  to  inhabit. 

But  the  act  of  congress  has  another  requisite.  The  grant 
must  contain  an  actual  locaHon^  or  the  tract  must  have  been 
actually  located  or  surveyed  before  the  twentieth  of 
December,  one  thousand  eight  hundred  and  three. 

What  is  called  Miro's  grant,  consists  of  the  words  ^as  is  re- 
quested.^^    The  petition  at  the  foot  of  which  they  are  written, 
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Eastirit  Dm.  does  not  apprise  us  where  the  poor  man  wished  lo  erect  his 

=====  hut,  except  that  it  was  opposite  to  Bienvenu's  house.     Let  it 

''' /al.^'     be  assumed  that  Bienvenu's  house  was  in  front  of  the  city.   In 

*"•         the  part  of  the  city  where  the  appellees  contend  the  locus  in 

MATOR,  STC.  OP  *  ■'  *^ '^ 

Fxw-oRLEAirs  quo  is  situated,  the  curve  of  the  river  leaves  a  distance  of 
about  two  hundred  feet  between  the  first  row  of  houses  and 
the  levee.  A  small  cabin  may  be  supposed  to  be  twenty 
feet  square;  if  so,  five  such  cabins  might  stand  opposite 
Bienvenu's  house,  between  it  and  the  levee;  so  the  spot  to 
be  covered  by  the  cabin  was  not  actually  located  in  the 
grant. 

The  counsel  of  the  appellants  has  further  contended,  that 
the  claim  is  not  embraced  in  the  report  of  the  land  commis- 
sioners. The  act  certainly  meant  an  official  report,  t.  e.  one 
made  under  the  sanction  of  an  oath  of  office,  a  report  made 
in  a  case  in  which  the  commissioners  believed  it  their  duty 
to  bestow  their  care  and  attention,  as  officers  of  government. 

If  these  gentlemen,  the  president  and  the  Supreme  Court 
of  the  United  States,  did  not  err,  it  is  my  duty  to  say,  and 
believing  they  did  not  err,  I  must  say  the  claim  was  one  of 
which  the  board  had  not  legal  cognizance,  and  their  report 
was  not  an  official  act.  In  other  words,  it  was  not  such  a 
report  as  the  act  under  consideration  refers  to. 

Were  I  of  a  different  opinion,  I  should  perhaps  think  that 
ilie  commissioners,  having  expressed  their  opinion,  that  the 
claim  was  one  over  which  they  had  no  authority  to  make  a 
decision,  the  claim  was  thereby  officially  dismissed  from 
the  consideration  of  the  board;  and  that  after  this,  any 
opinion  which  these  gentlemen  might  be  pleased  to  express, 
to  soothe  the  disappointment  of  an  applicant  whose  claim 
was  dismissed,  could  not  be  considered  as  the  expression  of 
any  official  opinion  of  the  board. 

These  reflections  force  upon  me  the  conclusion,  that  the 
claim  of  the  vendors  of  the  appellees  was  not  confirmed  by 
either  of  the  acts  of  congress,  mentioned  in  the  patent. 

This  brings  me  to  the  inquiry,  whether  it  was  confirmed 
by  the  act  of  May  eleventh,  one  thousand  eight  hundred  and 
twenty,  as  is  averred  in  the  petition. 
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The  first  section  of  that  act,  is  the  only  part  of  it  under  Easterw  Dm. 

February,    1833. 

which  any  claim  to  a  confirmation  can  he  based.     It  is  in  the  - 
following  words:    ^ Be  it  enacted^  S^c.     That  the  claims  for     ^\t^^ 
land  within  the  eastern  district  of  the  State  of  Louisiana.         ^'' 

^  ILATORySTC.OF 

described  by  the  register  and  receiver  of  the  said  district,  in  naw-oRLBAHs. 
their  report  to  the  commissioner  of  the  general  land  office, 
bearing  date  the  twentieth  day  of  November,  one  thousand 
eight  hundred  and  sixteen,  and  recommended  in  the  said 
report  for  confirmation,  be,  and  the  same  are  hereby  con- 
firmed against  any  claim  on  the  part  of  the  United  States.^' 

Had  the  president  stated,  in  the  patent,  that  the  claim  had 
heen  confirmed  by  this  act,  the  question  would  arise,  whether 
this  circumstance  could  dispense  the  appellees  from  adminis- 
tering proof  of  the  claim  coming  within  the  provisions  of 
the  act. 

This  proof  has  not  been  administered,  and  as  the  law.  is 
the  same,  non  apparenHhus  et  ncn  existentibus^  I  must  say  that 
the  claim  is  not  confirmed  by  this  last  act. 

The  claim  being  unconfirmed,  it  follows,  the  United 
States  are  still  owners  of  the  locus  in  qtto^  (if  they  ever  were) 
and  that  the  appellees  have  acquired  no  title  under  the 
patent. 

The  action  is  a  petitory  one,  on  which  the  plaintifis  cannot 
succeed,  except  on  the  strength  of  their  own  title,  and  they 
cannot  avail  themselves  of  the  weakness  of  that  of  their  adver- 
sary; no,  not  even  in  the  absence  of  any  title  but  the  right 
which  possession  gives.  This  principle  has  come  to  us  firom 
the  Roman  law.  Actore  nan  probante  absolvitur  reus*  It  has 
been  engrafted  from  the  common  law  of  England,  into  the  ju- 
risprudence of  every  other  state  of  the  Union.  If  the  plaintiflf 
does  not  make  out  his  own  case,  he  must  be  non-suited.  Our 
own  legislature  has  made  it,  with  us  a  textual  provision, 
^in  an  action  of  revendication,  if  the  plaintiff  does  not  make 
out  his  title,  the  possessor,  whoeoer  he  be,  must  be  discharged." 
Code  of  Practice,  44.  We  have  proclaimed  it  in  numberless 
cases,  and  very  lately  in  those  of  Phillips  vs.  Flint  and 
Conyptan  vs.  Mathews,  3  Louisiana  Reports.  Harper  vs.  Destror 
ham,  12  Martin,  31.     Sassman  vs.  Aymi  and  wife,  0  ibid. 
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EASTBBir  Dm.  267.    Ahai  vs.  /?f  on,  7  ihid.  562.     Herw  et  al.  vs.  RusselL 

FOmmrf,    1833.  '  ^  7 

—  3  JV*.  S.  69.     CongregaHon  of  SU   Francis  vs.  Lauvcj  ibid* 


ST  AL.       63.     Johnson  et  aL  vs.  Inerariiy^  4  26tW.  10. 
*'''  On  this  part  of  the  case  I  think  the  law  is  with  the 

■ATORySTC.Or  '^ 

■sw-oRLSAirs.  defendant. 

On  the  plea  of  prescription,  the  appellants  maj,  in  mj 
opinion,  resist  the  appellees'  pretensions  in  the  name  of  the 
inhabitants  of  New-Orieans,  as  a  part  of  the  public,  in  the 
same  manner  as  any  one  of  them  of  lawful  age  might  have 
done. 

The  public,  whose  right  the  appellants  vindicate,  include, 
not  onlj  the  inhabitants  of  New-Orleans,  but  those  of  any 
other  city,  town  or  parish  in  the  state,  or  even  strangers.  Of 
the  locus  in  quo^  the  public  have  had  the  use  of  the  premises 
from  the  foundation  of  the  city  to  this  day.  If  the  Supreme 
Court  of  the  United  States,  and  the  late  Spanish  tribunals, 
were  not  in  error,  in  the  cases  cited,  I  may  confidently  express 
my  humble  opinion,  that  to  the  streets  of  New-Orleans,  that 
wide  space  which  Dupauger  called  a  ^liat,  and  the  small 
square  behind  the  Cathedral,  and  between  it  and  Royal 
street,  the  public  need  not  produce  any  other  evidence  of  the 
right  to  the  use  but  the  plan  of  the  city  and  the  subsequent 
use. 

It  would  be  otherwise  if  the  appellants  vindicated  a  right 
peculiar  to  the  inhabitants  of  the  city,  for  die  establishment 
of  such  a  right  would  require  the  production  of  a  title.  The 
majority  of  the  court  are  of  opinion,  that  the  city  would  be 
protected  in  this  case  by  a  possession  of  forty  years. 
They  have  reckoned  the  possession  from  one  thousand  six 
hundred  and  nine,  making  to  one  thousand  eight  hundred 
and  thirty  the  period  of  the  inception  of  the  present  suit,  sixty- 
two  years,  from  which  they  deduct  the  possession  of  the  ven- 
dors and  their  ancestor,  from  one  thousand  seven  hundred 
and  eighty-eight,  to  one  thousand  eight  hundred  and  twelve, 
as  twenty-four  years,  leaving  against  this  possession  thirty- 
eight  years  only. 
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I  think  the  possession  of  Bertrand  and  his  heirs  had  not  ^^^^  ^' 
the  character  which  gives  it  the  effect  of  interrupting  the  wsssssb=bs» 
prescription.  „  ^^ 

We  have  the  evidence  of  the  beginning  of  this  possession.  ••• 
His  was  not  an  adverse  possession,  any  more  than  that  of  itsw-oBLxurf. 
one  who  had  leased  the  house  of  a  minor  from  his  tutor* 
The  public  have  the  right  to  a  considerable  space  of  ground 
dedicated  to  the  public  use.  The  sovereign  bj  his  officers, 
regulated  this  use  as  the  parens  patrias.  The  guardian  and 
administrator  of  public  plans,  after  a  terrible  conflagration 
it  was  deemed  more  suitable,  that  a  few  sufferers,  reduced  to 
distress  and  beggarj,  should  be  relieved  bj  being  permitted 
to  erect  temporary  cabins  on  public  places,  rather  than  by 
pecuniary  aid,  drawn  from  private  commiseration.  In  one 
thousand  eight  hundred,  by  the  retro-cession  to  France,  the 
kingof  Spain's  will,  on  the  occupancy  of  the  ground  covered 
by  these  cabins,  was  determined,  by  his  ceasing  to  have  the 
capacity  of  regulating  the  use  of  public  places  in  Louisiana. 
This  capacity  passed  successively  to  France  and  the  United 
States,  and  finally  was  vested  in  one  thousand  eight  hun- 
dred and  twelve,  on  the  State  of  Louisian,  before  the  patent 
under  which  the  appellees  claim  was  issued. 

I  think  the  judgment  of  the  court  below  ought  to  be 
reversed,  and  that  ours  should  be  for  the  defendants. 

PORTBR,  J. 

This  is  a  petitory  action  for  a  lot  of  ground,  lying  and 
situated  between  the  front  street  of  the  city  of  New-Orleans, 
and  the  river  Mississippi. 

The  plaintiffs  are  assignees  of  the  heirs  of  Thomas  Ber- 
trand, deceased,  who,  in  the  year  1788,  obtained  from  the 
then  governor  of  Louisiana,  permission  to  settle  and  erect  a 
house  on  the  locus  in  quo.  After  occupying  the  house  built 
by  him  for  the  space  of  six  years,  it  fell  into  decay,  and  he 
obtained  leave  to  rebuild  from  the  Spanish  governor  then  in 
office  in  the  colony.  Bertrand  continued  in  the  possession 
thus  conferred  on  him,  up  to  the  time  of  his  death,  which 

24 
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EAtTiMi  Dn.  took  place  ia  the  year  1803,  and  that  possession  was  main- 
===s=  tained  by  his  widow  and  heirs  until  1812;  in  the  whole,  a 
"^ix^^^     period  of  twenty-four  years.     From  some  cause  or  other, 
^'         unexplained  by  the  evidence  on  record,  they  then  left  the 
nw-oBULurs.  premises.    Before  doing  so,  they  had,  however,  filed  a  notice, 
under  the  act  of  congress,  with  the  commissioners  of  the 
United  States,  claiming  the  lot,  in  virtue  of  the  permission 
to  settle,  and  settlement  in  conformity  therewith.    The  com- 
missioners reported  favorably  on  their  demand.     This  report 
was  confirmed  by  an  act  of  congress,  and  on  the  17th  Feb. 
1821,  a  patent  issued  from  the  general  government,  to  the 
representative  of  the  grantee. 

The  patent,  it  was  contended,  does  not  convey  a  title  to 
the  premises,  because  it  is  not  one  of  those  claims  which 
were  confirmed  by  the  act  of  1814.  That  act,  according  to 
the  argument  at  bar,  provides  only  for  lands^  a  term  which 
does  not  include  Unon  lots*  Without  discussing  whether  this 
position  might  not  be  correct  in  some  cases,  it  is  deemed  su^ 
ficient  to  remark  on  this  now  before  us,  that  congress  must 
be  considered  the  best  judges  of  what  they  meant  by  the 
word  lands  in  the  act  referred  to,  and  that,  as  they  had  a 
report  before  them,  recommending  the  confirmation  of  a 
claim  to  a  town  lot,  and  did  confirm  it,  it  is  not  open  to  us  to 
question  their  construction  of  a  previous  enactment  made  by 
them.  Nor  is  this  view  of  the  subject  in  any  respect  im- 
paired by  the  last  act,  limiting  the  confirmation  to  cUl  claims 
which  were  Jiled  according  to  law^  and  are  embraced  hy  the  rqx>rt; 
because  nothing  prevented  the  claimant  filing  her  title,  and 
asking  for  the  decision  of  the  commissioners  of  the  United 
States,  although  it  might  be  doubtful,  under  the  law,  whether 
it  could  be  confirmed.  Again,  no  one  has  a  right  to  make 
this  objection,  save  him  who  claims  under  the  United  States, 
or  some  of  the  governments  which  previously  possessed  Loui»- 
iana.  So  that  we  are,  of  necessity,  compelled  to  examine 
the  validity  of  the  defendants'  title. 

The  demand  of  the  petitioners  is  resisted  on  two  grounds: 
First,  that  the  defendants  have  title  to  the  premises;  and, 
glecond,  that  the  space  of  ground  between  the  front  street 
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of  the  city  of  New-Orleans,  and  the  river  Missiasippi,  was  S^i***""  Sst 
designated  and  set  apart  for  public  purposes,  and  could  not  = 

be  the  subject  of  private  ownership.  ^\t^^ 

In  support  of  each  of  these  means  of  defence*  the  defen-  ^'* 
dants  relj  principally,  if  not  solelj,  on  a  map  found  in  the  vbw-obi.saiis. 
office  of  the  Marine  and  the  Colonies  of  the  French  govern- 
ment, by  which  it  appears,  that  in  the  year  1728,  a  plan  was 
made  of  the  city  of  New-Orleans,  by  an  officer  holding  a 
commission  under  that  government.  On  this  plan,  the  river 
Mississippi  is  m?irked  with  the  same  curve  it  exhibits  in  front 
of  the  town  at  this  day*  An  open  space  is  shown  to  have 
been  left  between  the  front  street  and  the  river;  this  space, 
opposite  the  centre  of  the  city,  is  comparitively  narrow,  not 
more  than  feet.    But  owing  to  the  bend  of  the  river, 

the  distance  between  it,  and  the  street,  increases  rapidly  as 
you  recede  from  the  centre,  and  at  each  extremity  of  the 
city,  it  extends  to  six  hundred  feet.  The  representation  of 
the  ground  thus  left  vacant,  on  the  plan  produced  in  evidence, 
is  inscribed  with  the  word  quau 

On  the  first  point,  which  presents  the  question  of  title  in  the 
city,  I  believe  the  court  is  unanimous.  Our  consultations, 
if  I  understand  them  right,  brought  us  to  the  conclusion  that 
it  had  no  solid  basis  to  rest  on.  But,  as  it  is  reUed  on  as  a 
means  of  defence,  it  becomes  the  duty  of  the  members  of  the 
court,  who  are  of  opinion  that  the  other  grounds  assumed  by 
the  defendants  are  not  tenable,  to  explain  the  reasons  why 
this  pretension  to  title  cannot  be  maintained.  The  exami- 
nation of  the  law  on  this  point,  I  think  too,  will  be  found  not 
without  its  utility  in  another  part  of  the  case.  It  will  serve 
to  elucidate  matters  involved  in  the  inquiry,  as  to  the  alleged 
destination  of  the  locus  in  quo  to  public  purposes. 

By  the  laws  of  France,  a  city  or  town  could  not  acquire 
right  or  title  to  the  soU  of  immoveables,  or  to  the  use  of  them^ 
without  letters  patent  from  the  king.  This  branch  of  the 
case  was  elaborately  discussed  at  the  bar,  and  I  think  the 
plaintiffs  fully  sustained  the  position  assumed  by  them.  To 
the  books  cited,  may  be  added  DomaJt.  In  treating  of  com- 
munitiesyhe  declares,  as  a  primary  rule,  that  they  should  be 
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Eyw  Du-  established  for  the  public  good,  and  by  order  or  penni8Bi<m 

^^=ss=sss  of  the  prince*     Under  the  title  De  la  puissance^  dta  droits^  et 

vm  AMMAB    jgj  devoirs  de  ceux^  qui  ont  le  gouvemement  souvercdn^  after 

«v.         repeating  that  no  one  can  establish  communitiea  but  the 

vsw-oiuukin.  loDgt  ^^  adds,  ^  c'est  une  suite  du  droit  de  permettre  les  ets^ 

bliflsemens  des  corps  et  commanaut^,  de  les  permettre  ausd 

de  posseder  des  biens,  meubles  et  immeubles,  pour  leur  usagesj 

et  cette  permission  est  particulierement  necessaire  poar  la 

possession  des  immeubles,  car  comme  ces  communaut^  sont 

perpetuelles,  leurs  immeubles  deyiennent  inalienables**" — 

With  some  other  observations  not  necessary  to  be  quoted,  he 

concludes,   ^^Ainsi  les  communaut^  ne  peuvent  posseder 

d'immeubles,  que  par  permission  du  prince;  et  a  la  chai^  de 

faire  cesser  ses  interets  et  ceux  des  seigneurs*    Et  cette  pe^ 

mission  s^accorde  par  des  lettres  qu'on  appelle  d^amortisse- 

ment*''    Domain  Droit  public^  lAv*  2,  HL  3,  sed.  3,  JVos.  14 

4r  15*    Ibid^  HU  15,  sect.  1,  JVb.  1,  and  sect.  2,  JVb*  1*    MaxtmeB 

du  Droit  Franfais  58,  regie  13.     Guyofs  Repertoire^  vol*  63, 

pages  455, 456, 457  and  459*    Denissartj  vol.  4, 728—755* 

If  the  laws  of  Spain  could  affect  this  case,  I  understand 
their  provisions,  in  relation  to  the  rights  of  corporations  to 
immoveable  property,  to  be  similar  to  those  of  France*  By 
the  9  law  of  the  28  title  of  the  3d  Partidas,  the  definition  given 
of  common  property  in  towns  or  cities,  is,  those  public  places^ 
&c.  which  are  ^  establicidos  S  otorgados  para  pro  communal  de 
coda  cibdad  o  villa;'^^  established,  and  granted,  to  be  common 
to  a  city  or  town* 

An  ignorance  of  the  laws  of  France  cannot  be  presumed  in 
the  government  of  that  country*  Not  the  slightest  reason 
has  been  given,  why  they  should  have  been  deviated  from  in 
this  instance,  if  the  sovereign  had  intended  to  grant  the  space 
of  ground  between  the  first  streets  and  the  river,  to  the  city* 
Satisfactory  reasons  can  be  assigned  for  making  the  plan, 
wholly  adverse  to  the  idea  that  it  was  to  be  a  substitute  for  a 
grant*  France,  like  all  other  civilised  nations,  was,  it  is 
highly  probable,  anxious  to  obtain,  and  at  all  times  to  pre- 
serve within  her  reach,  a  correct  knowledge  of  her  colonial 
poflsessions*    Hence,  no  doubt,  orders  were  given  to  her 
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cheers  on  foreign  stations,  to  make  suryeys  of  the  ports  and  EASTxxir  Dm. 

.^  X  J'^bntMrff    18SSL 

harbors,  and  to  furnish  plans  of  the  towns,  in  her  colonies.  — 

That  produced  in  evidence,  was  made  in  the  year  1728.    It    "^j^^* 
was  never  delivered  to  the  citj,  as  a  muniment  of  title.    Its         ^' 
existence  appears  to  have  been  unknown  to  the  corporation,  hxw-orlsaws. 
until  a  quite  recent  period.    It  cannot  be  believed,  that  if 
the  king  intended  the  inscription  on  the  document  offered  in 
evidence,  should  operate  as  a  grant,  that  those  to  be  benefited 
bj  it,  would  have  been  so  long  left  in  ignorance  of  a  fact  so 
important  to  them.    When,  to  these  considerations  as  to  in- 
tention, we  add  another  and  an  obvious  one,  that  until  the 
town  had  a  legal  existence  given  to  it,  bj  letters  patent,  there 
was  no  corporation  to  which,  bj  the  laws  of  France,  the 
grant  could  be  made,  I  think  it  must  appear  plain  to  all  who 
will  consider  the  subject,  that  the  pretension  of  titie  set  up 
on  the  part  of  the  corporation,  cannot  be  supported. 

But  it  is  said,  though  the  title  to  the  property  may  not  be  in 
the  corporation,  still  the  plaintifis  cannot  recover.  The  locm 
in  quo  was  destined  to  public  piirposes,  when  the  town  was 
established;  that  destination  was  irrevocable;  and  the  pro* 
perty  so  appropriated  was  forever  put  hors  du  commerce. 

Before  entering  on  this  question,  I  think  it  proper  to  remark^ 
that  we  may  dismiss  from  our  consideration  the  authorities  to 
which  we  have  been  referred  at  common  law.  For  the  case 
before  us,  is  not  as  to  the  rights  retained  at  common  law, 
by  a  private  individual^  who  designates  a  place  for  public  pur* 
poses.  Our  inquiry  must  be,  what  were  the  powers  of  the 
kings  of  France  and  i^poin,  under  the  laws  of  those  couniries^ 
over  a  place  assumed  to  be  set  apart  for  common  use,  and  of 
which,  it  is  admitted,  no  grant  was  made  to  the  town.  If 
the  case  was  to  be  decided  by  the  books  referred  to  in  the 
former  system,  I  am  not  prepared  to  say,  the  plaintiffi  could 
recover.  They  certainly  carry  the  effect  of  a  destinaiion  to 
public  lae,  as  it  is  called  in  that  jurisprudence,  to  a  greater 
length  than  the  laws  of  France  or  Spain  do.  Such  dedica* 
tioii,  if  once  made,  appears  to  be  irrevocable,  so  long  as  the 
ptthBc  may  use  the  object  so  appropriated.  The  decision  of 
the  Supreme  C6urt  of  the  United  States,  places  the  settu^ 
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EAffTBRir  Dm.  Qff  commons  to  cities,  on  the  same  e^rounds  as  that  of  streets 

JP«lra(«ry,    1833.  '  ° 


and  highways.     That  court  finds  no  difficulty  in  the  want  of 
XT  AL.       <^7  person,  natural  or  artificial,  to  accept  the  gift.     It  sup- 
^'         podes  the  fee  to  be  in  abeyance  until  the  town  is  incorporat- 

■▲TOR,  «TC.  OF  *  -^  * 

vmw-oBisKAXM.  ed,  and  the  moment  it  becomes  so,  the  title  rests  in  the  cor- 
poration. The  learning  and  ability  of  the  judges  of  that 
tribuanl,  forbid  the  belief  that  they  did  not  correctly  expoimd 
and  apply  the  rules  of  their  jurisprudence  to  the  case  before 
them.  I  have  no  doubt  they  did.  But  it  appears  to  me,  the 
doctrine  recognised  by  them,  would  require  considerable 
limitations  and  modifications,  before  it  would  be  conformable 
to  the  laws  of  France  or  Spain,  which  govern  this  case.  One 
example  will  show  this.  When  commons  are  set  apart  for 
public  use,  the  Supreme  Court  considers  the  title  in  abey- 
ance, until  a  grantee  exists  who  can  accept  it;  and  even  until 
that  event  takes  place,  the  grant  is  irrevocable.  This  prin- 
ciple appears  wholly  irreconcilable  with  the  rule  of  the 
French  law,  that  no  community  can  have  a  legal  right  to 
the  use  of  immoveable  property,  without  letters  patent  from 
the  king;  and  it  is  equally  difficult  to  reconcile  it  with  that 
of  the  Spanish,  which  recognises  no  place  as  common  pro- 
perty, for  the  use  of  the  city,  but  that  which  it  acquires  by 
grant,  purchase,  or  prescription.  But  the  discrepancy  be- 
tween the  systems,  is  more  marked  in  relation  to  the  power 
of  the  supreme  authority  in  the  state  over  public  places;  and 
the  difference  cannot  fail  to  excite  attention  in  this  case, 
because  it  will  be  found  to  turn,  in  a  great  measure,  on  the 
extent  of  that  power.  By  the  common  law  of  England,  if 
the  king  once  established  a  port,  he  lost  the  power  of  resump- 
tion. He  could  not  afterwards  contract  its  limits.  So  rigid 
was  this  rule,  and  so  productive  of  inconvenience  was  it  found, 
that  an  act  of  Parliament  became  necessary,  to  vest  that 
authority  in  the  crown.  I  am  greatly  mistaken,  if  the  polit- 
ical institutions  of  France  or  Spain,  affixed  any  such  limits 
on  the  power  of  the  kings  of  either  country.  Sitting  here^ 
it  is  not  for  us  to  inquire  which  system  is  the  best;  it  is  suf- 
ficient if  they  differ,  and  that  that  which  supports  the  preten- 
donsof ibedefendants isnotours.  IBlack. Cbm. 364.6 Pef. 431. 
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While  on  this  part  of  the  case,  it  may  be  proper  to  notice  Eabterh  Di«. 

^  7  ^  r      r  Februarvt    1833. 

an  argument  urged  from  the  bar,  which  would  "seem  to  create  -. 

some  difficulty  in  sustaining  the  plaintiffs'  pretensions.     The     '^jx^^^ 
eround  left  vacant  in  front  of  the  city,  was  compared  to  the         ^* 

°  ^7  j:  mayor,  etc.  of 

streets,  and  it  was  asked,  could  the  sovereign,  after  marking  hxw-oblxass. 
them  out  for  the  use  of  the  city,  afterwards  make  them  the 
object  of  Individual  ownership.  The  Supreme  Court  of  the 
United  States,  in  the  case  already  cited,  seem  to  consider 
any  ground  left  vacant  by  the  proprietor  in  establishing  a 
town,  as  subject  to  all  the  rules  which  govern  an  appropri- 
ation of  land,  to  streets  and  highways.  The  streets  of  a  town 
are  no  doubt  what  is  denominated  in  our  law  public  places, 
and  they  are  protected  from  change  and  alienation,  by  all 
the  rules  which  apply  to  things  of  this  description.  But  the 
power  of  .the  grantor  over  them,  even  if  he  should  be  the 
king,  is  in  my  opinion,  much  more  limited,  than  that  he  pos* 
sesses  over  other  things  of  the  same  kind.  So  long  as  the 
town  remains  unincorporated,  and  he  retains  the  power  of 
regulating  its  police  and  government,  by  laws  and  ordi- 
nances, he  may  modify,  abridge  or  enlarge  the  streets,  but 
he  cannot  deprive  the  inhabitants  of  the  use  of  them;  and 
for  an  obvious  reason.  Streets  are  indispensable  to  the  en- 
joyment of  urban  property.  Without  them  a  town  could 
scarcely  be  said  to  exist;  the  inhabitants  of  it  would  be  as 
prisoners  in  their  own  houses.  It  may,  therefore,  be  readily 
admitted,  th.at  the  sovereign  power  of  no  country  could  de- 
prive the  owners  and  occupants  of  lots  and  houses,  of  things 
indispensable  to  the  use  and  enjoyment  of  the  property  sold, 
or  conceded,  without  violating  the  plainest  dictates  of  justice, 
and  the  general  principles  of  law  applicable  to  all  other  cases 
of  the  same  kind.  But  its  inability  to  do  so  would  not  pro- 
ceed from  their  being  destined  to  public  purposes,  but  be- 
cause without  them  the  property  granted  could  not  be  enjoyed. 
Just  as  on  the  same  principle,  an  individual  who  granted  a 
portion  of  his  land  which  could  not  be  reached  but  by  passing 
over  other  portions  of  it,  would  be  considered  as  having  con- 
ceded to  the  grantee  the  right  of  <way  over  the  part  retained. 
It  is  a  well  settled  principle,  that  whenever  an  individual 
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Eastxiui  Dm.  or  the  law  eiveth  any  thing,  there  is  impBedly  giren  at  the 

F9hr%0rfj  1833.  ^,  .  ^       .^^  •  x        mi 

—  same  time,  whatsoever  is  necessary  to  its  enjoyment.     1  he 
^\t^^     Bmitation,  therefore,  contended  for  on  the  power  of  the 
»»'         sovereign  over  streets,  may  be  well  conceded  to  the  whole 
nw-oRLSAN8.  extent  pressed  in  argument,  without  at  all  affecting  his  autho- 
rity, or  his  rights  over  vacant  ground  not  proved  to  be  neces- 
sary to  the  use  of  private  property. 

The  case  has  been  argued  on  the  power  of  the  crown  over 
public  places.  But  this  presents  the  question  in  too  general 
a  shape.  In  my  judgment  the  proper  inquiry  is,  what  power 
the  sovereign,  in  whom  the  right  of  sale  exists,  has  over  a 
space  of  ground  left  vacant  when  the  city  was  laid  out, which 
was  afterwards  designated  on  a  plan  as  a  quay.  But  the 
examination  of  the  authority  in  its  application  to  any  thing 
destined  to  public  use,  may  aid  us  in  reaching  a  correct  result, 
though  that  result  could  be  obtained  in  this  particular  Gafle, 
without  such  examination. 

There  are  two  kinds  of  things,  says  Domat,  destined  to  the 
common  use  of  men,  and  of  which  every  one  has  the  enjoy- 
ment The  first  are  those  which  are  so  by  nature;  as  rivers, 
the  sea,  and  its  shores.  The  second,  which  derive  their  cha- 
racter from  the  destination  given  them  by  man ;  such  as  streets, 
highways,  churches,  market  houses,  court  houses,  and  other 
public  places,  and  it  belongs  to  those  in  whom  the  power  of 
making  laws  and  regulations  in  such  matters  is  vested,  (la 
police^)  to  select  and  mark  out  the  places  which  are  to  serve 
the  public  for  these  different  purposes.^'  DonuU^  liv.  1,  Hik 
8,  sect*  1,  art.  1. 

Admitting,  therefore,  that  the  whole  space  of  ground  left 
vacant  between  the  front  street  of  the  city  and  the  Missis- 
sippi river,  was  destined  to  common  use,  and  that  it  could  not 
be  the  subject  of  private  property,  a  question  which  will  be 
examined  hereafter,  I  do  not  see  how  the  conclusion  is 
obtained  that  it  is  forever  to  remain  so.  If  the  doctrine  has 
any  foundation  to  rest  on,  it  must  be  this,  that  individuals 
acquire  a  right  by  the  dedication  to  public  purposes  par- 
amount to  that  of  the  sovereign  by  whom  the  dedication  was 
made,  though  the  right  of  soil,  and  the  authority  to  make 
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regulations  and  laws  for  the  police  of  cities,  were  boti>  vested  jy*"  l^ 
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in  him.    This  proposition  I  consider  untenable.    Reason,  j 

public  convenience,  and  the  law  which  govems  the  case,  are  st  al. 
all  opposed  to  it.  The  changes  which  are  continually  pro-  u^yo^Tcor 
duced  on  the  surface  of  the  earth  bj  natural  causes,  and  the  nxw-oblsahi. 
alterations  in  the  positions  of  the  vcirious  societies  of  men 
who  occupy  it,  repel  such  a  doctrine.  Pls^ces  where  cities 
once  stood  are  now  deserts.  Where  highways  once  ran,  high- 
ways are  no  longer  practicable  or  convenient.  Turns  require 
to  be  enlarged,  and  the  public  places  to  be  changed.  There 
is  perhaps  no  spot  on  earth  where  the  incompatibility  of  such 
a  doctrine,  with  public  convenience,  and  public  improvement, 
is  more  manifest  than  in  the  city  we  live  in.  The  river  on 
whose  banks  it  is  placed  is  continually  working  important 
changes  in  its  localities,  which  must  be  met  by  the  labor  and 
industry  of  man ;  and  a  principle  of  law  requiring  every 
public  place  to  remain  as  it  was  originally  designated,  if  we 
are  to  judge  of  the  future  from  the  past,  would  completely 
defeat  the  purposes  for  which  that  designation  was  first  made. 
The  same  causes  producing  a  necessity  for  alterations  in  ports, 
harbors,  and  other  public  places,  have  been  in  activity  every- 
where, though,  perhaps,  in  a  less  degree  than  in  this  city  and 
its  faubourgs;  and  the  law  has  provided  for  them.  When 
the  right  to  the  soil,  and  the  powers  of  police  €knd  city  govern- 
ments were  united  in  the  corporation,  its  legal  administrar 
tors  could  alienate  public  things  with  the  sanction  of  the 
supreme  power  in  the  state.  When  both  were  in  the  kingy 
he  possessed  the  authority  without  any  legal  restraint;  and 
if  he  erred  in  the  exercise  of  it,  redress  could  only  be  had 
from  him.  It  is  true,  that  so  long  as  the  government  preserved 
the  destination  for  public  use,  neither  the  whole,  nor  any 
part  of  it,  could  be  the  subject  of  contract  between  indi- 
viduals; and  it  is  in  this  sense,  I  understand  the  various 
authorities  referred  to,  which  declare,  that  things  public  can- 
not be  bought  or  sold.  Such,  it  appears  to  me,  is  evidently 
the  meaning  of  the  passage  in  the  Roman  Digest,  in  which 
Domat  lays  down  the  general  principle,  that  they  are  hors  de 
commerce.     ^  Sed  Cklaus  Jilius  ait^  haminem  liberum  tcientem 
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Pjg'feema^e  nan  pone,  nee  cujuscumque  ret  si  scias  alienoHonem 
=s  nen  esse^  ut  sacra  et  religiosa  loca;  out  quorum  commercium  non 
^g  j^  Htj€tpMicaquananinpecvniapopuli,9edtnptjU)licousuhabeim^ 
^'  htr*  ui  est  Campus  MarHm.'*  Though  the.  field  of  Mars  could 
■Bw^oBuun.  not  be  an  object  of  commerce,  1  apprehend  we  cannot  safely 
deduce  from  this  passage  the  doctrine,  that  the  Roman  senate 
had  not  the  power  to  dispose  of  the  field  as  thej  thought 
proper.  I  onderstand  the  law  quoted  from  the  Partidas,  in 
the  same  way;  and  I  cannot  gather  from  it  that  it  was  at  all 
contemplated  to  limit  the  power  of  the  king  of  Spain  oyer 
pQbUc  places.  It  merely  declares,  what  I  do  not  doubt  is 
true,  that  so  long  as  the  thing  is  public,  it  cannot  be  bought 
ix  sold.  TouUier  tells  us,  that  property  of  this  kind  is  only 
inalienable  so  long  as  it  preserves  its  destination.  He  further 
shows,  that  the  modem  law  of  France  agrees  with  the  ancient 
in  respect  to  the  rights  of  corporations.  They  cannot  acquire 
any  thing  for  their  use  without  the  express  consent  of  the 
le^slfttare.  He  divides  the  things  of  which  they  may  be- 
come the  owners  into  two  kinds;  one  of  which  consists  of 
pabHc  edifices,  roads,  streets,  canals,  &c.  They  may  alienate 
tins  property  by  the  same  authority  under  which  they  can  ac* 
qidre,  provided  certain  formalities  are  pursued.  To  the  same 
eifect  is  Domat.  Among  these  formalities,  I  cannot  discover 
tiiat  it  was  necessary  to  have  a  law,  or  ordinance  passed, 
dianging  the  destinatiMi,  that  appears  to  have  resulted  from 
the  alienation  itself  if  made  according  to  law.  If  a  corpo- 
ration, with  the  sanction  of  the  supreme  power  in  the  state, 
coald  dispose  of  things  destined  to  public  use,  of  which  they 
held  the  title,  and  by  this  alienation  change  their  destina- 
tion, I  see  no  ground  for  doubting,  that  the  sovereign,  in 
whom  this  authority  to  approve  the  sale  was  vested,  in  case 
the  title  was  in  the  corporation,  could  also  sell  at  his  will  and 
jdeasure,  when  the  right  to  the  soil  and  the  power  to  regulate 
the  city,  were  both  retained  by  him.  This  distinction  be- 
tween the  public  places  of  which  the  property  was  in  the 
crown,  and  those  which  were  not,  appears  to  have  been  re- 
cognized by  the  R<»nan  law.  The  edict  nc  quid  loco  puUico 
vel  iHneFoJka  we  are  toH  did  not  extend  to  things  of  which 
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the  propertj  was  in  the  soTereign.  lodividualfl  had  nothing  to  S^J""?  fiff 
do  with  them,  and  if  anj  one  erected  works  on  them,  redrew  s=ssss^mm 
was  not  to  be  obtained  from  the  praetor,  but  the  prefects  of  ^\^Jj!!^ 
the  prince.  The  third  lam  of  the  thirty-second  title  of  the  Mrd  ^j^^J^^,^^^ 
Partidas  makes  the  same  distinction;  for  it  declares  that  no 
one  shall  build  or  erect  works  in  streets  or  common  groundfl, 
without  penmssion  of  the  king,  or  council,  as  the  case  niaj 
be,  on  whose  ground  he  builds.  Sin  otorgamienio  del  Rey  o 
del  concejo  en  cuyo  suelo  lo  fidesse.  Toullier  Drtnt  civil  Franr 
^is^  liv.  2,  title  1,  chap.  3,  noe*  36,  40»  Hid,  49,  50,  51* 
Domat^  liv.  1,  title  2,  sect*  8,  arts*  5,  6.  Digest^  lib.  18,  Htlt 
1,/.  6.  /6t(^,  43,  8, 2,  f ec.  4.  ParHdas^  5^  5^15.  Ai^3,32,3. 
The  principles  which  may  be  gathered  from  the  writens  on 
public  law,  do  not  enable  us  to  say,  that  any  limitation  existed 
on  the  power  of  an  absolute  monarch,  which  forbade  the 
alienation  of  property,  such  as  that  which  has  given  rifle  to 
this  contest.  Grotius  and  Puffendorf  divide  public  property 
into  two  kinds;  one  they  denominate  national  domain^  the 
other  the  domain  of  the  crown.  Of  the  revenues  of  tilie  lat- 
ter, the  king  when  he  was  absolute,  might  dispose  at  hit 
will;  of  the  former  he  had  only  the  administration.  Lands 
ibrmedby  alluvion  fell  into  tibe first  class;  those  which  were 
left  dry  by  a  river  changing  its  bed  were  considered  as  ma- 
king a  part  of  the  revenues  of  the  state,  and  subject  to  alien- 
ation by  the  king.  Under  which  of  these  divisions,  newly 
discovered  lands  which  were  occupied  by  savage  nations, 
and  obtained  from  them  by  conquest  or  purchase  would  fall 
it  is  somewhat  difficult  to  say;  but  the  inquiry  is  immateriaL 
The  practice  of  all  the  European  nations  which  have  acqui- 
red dominions  on  thifl  continent,  has  been  to  consider  tbem 
crown  property,  and  as  such,  susceptible  of  alienation  by  the 
sovereign.  The  kings  of  France,  of  Spain,  cmd  of  England^ 
have,  as  far  as  I  am  informed,  granted  and  sold,  and  made 
donations  of  these  lands  without  having  their  authority  to  do 
90  ever  called  in  question*  There  is  scarcely  a  title  to  land 
in  either  North  or  South  America,  which  is  not  derived  from 
ttiat  source ;  and  it  is  now  by  far  too  late  to  call  it  in  question. 
If  then,  the  position  always  assumed  in  relation  to  the  right 
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MrwiT  ?&  ^^  ^^'  ^  *^®  sovereign  be  trae,  and  if  it  be  also  true,  as  I 

■HMBsssssss  consider  it  is,  tbat  until  a  grant  was  made  to  the  citj,  he  had 

ST  AL.       ^^  power  to  alienate  any  portion  of  vacant  land,  not  indis- 

•••         pensable  to  the  use  and  enjoyment  of  urban  property,  his 

■»w-o«juiif.  authority  over  the  locus  in  quo  cannot  be  distingushed  from 

that  which  he  possessed  over  any  other  part  of  Louisiana. 

GhroHus  on  War  and  Peace^  liv.  3,  cap.  6,  sec.  11,12*     Puffendorfi 

KIk  8,  cif  5,  sec*  8,  IL 

The  extent  of  the  power  of  the  king  then,  under  the  view 
just  taken,  I  think  cannot  be  questioned,  but  as  the  argu- 
ment which  limits  his  authority  over  a  place  such  as  this,  to 
acts  of  administration  which  may  have  public  good'  in  view, 
has  made  an  impression,  it  requires  some  further  notice. 
That  the  power  over  the  locus  in  quoj  as  well  as  other  pow. 
ers  vested  in  an  absolute  monarch,  must  be  assumed  in 
theory  to  have  been  surrendered  to  him,  and  should  be  exeF- 
cised  for  the  public  good,  I  readily  admit;  but  that  there 
existed  any  legal  limitation  on  the  power,  from  which  a 
court  of  justice,  either  in  France  or  Spain,  could  pronounce 
a  grant  such  as  this  before  us  null  and  void,  i^  what  I  feel 
unable  to  assent  to.  We  have  already  seen,  that  according 
to  the  highest  authorities,  land  left  exposed  by  a  change  in 
the  course  of  a  river,  made  a  part  of  the  domain  of  the  crown, 
and  was  subject  to  alienation.  The  inveterate  practice  of 
the  sovereigns  of  Europe,  in  relation  to  lands  acquired  on  the 
continent  has  been  noticed,  and  if  any  one  principle  can  be 
established  in  relation  to  matters  of  this  kind,  by  a  concur- 
rent usage,  it  may  be  safely  affirmed  now,  that  these  lands 
could  rightfully  and  legally  be  alienated  by  the  crown. 
This  right  strikes  me  to  be  in  no  manner  inconsistent  with 
the  full  admission,  that  these  lands  as  a  part  of  the  domain 
of  the  crown,  were  given  to  it  for  administration,  and  ibr 
revenue.  The  administration  of  waste  and  unsettled  deserts 
could  yield  no  revenue.  Profit  could  only  be  derived  from 
iheir  sale,  or  their  settlement.  Sale  in  the  greater  number 
of  instances  was  out  of  the  question,  for  men  in  that  early 
period,  could  not  be  found  in  sufficient  numbers  to  abandon 
die  comforts  and  security  of  elder  societies,  and  risk 
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fortunes  and  families  in  distant  regions,  among  savage  ]p^JJ^J??  {^' 
nations*  Strong  inducements  were  therefore  required  to  be  «===== 
held  out,  and  these  inducements  were  in  general,  gifts  of  land.  ^^  ^^^ 
A  discretion  was  necessarily  conferred  on  the  c'ovemment,  ^''^  «« 
as  to  the  mode  in  which  these  foreign  possessions  might  be  iraw-oRLEUfi. 
rendered  valuable  to  the  state,  and  it  cannot  be  doubted  that 
that  discretion  was  soundly  exercised,  in  inviting  settlers,  bj 
making  them  donations  of  land.  It  was  the  only  means  by 
which  the  revenues  of  the  crown  could  be  ultimately  improv- 
ed, through  the  commerce  which  the  colony  might  have  with 
the  mother  country.  When,  therefore,  in  the  exercise  of  an 
authority  so  legitimate,  and  so  long  practised,  the  crown 
makes  a  grant,  can  a  court  of  justice  cross  its  path,  check  the 
bounty  of  the  sovereign,  and  declare  the  patent  void,  because 
the  discretion  vested  in  him  was  not  wisely  exercised?  I  am 
unaware  of  any  tribunal  ever  having  gone  such  a  length. 
The  grounds  offered  in  this  case  may  be  very  good,  and  such 
as  should  have  prevented  the  grant  being  made.  It  is  possi- 
ble they  were  overlooked,  and  overlooked  through  negli- 
gence, and  it  may  be  admitted  the  case  is  strong  enough  to 
call  on  the  grantor  to  compensate  the  grantee,  and  revoke 
the  grant.  But  the  considerations  on  which  such  a  conclu- 
sion could  be  obtained,  and  such  a  decree  be  made,  were  for 
the  sovereign.  A  court  could  not  safely  enter  into  the  one, 
and  has  no  authority  to  declare  the  other.  Such  objections, 
if  received,  would  lead  to  interminable  inquiries,  and  end  in 
the  most  unsatisfactory  conclusions.  One  day  the  grant 
would  be  assailed  on  such  grounds  as  are  offered  in  this  case; 
on  another  it  would  be  attacked,  because  from  the  peculiar 
position  of  the  property,  or  from  increased  value  given  to 
the  land  conceded  by  the  settlements  annexed  it,  it  would 
have  been  wiser  in  the  sovereign  to  have  made  it  an  object 
of  sale.  I  know  of  no  cases  where  a  grant  from  the 
state  can  be  considered  void,  except  where  the  state  has 
no  title  to  the  thing  granted,  or  where  the  oflScer  by  whom 
the  grant  was  made  had  no  authority  to  issue  it.  To  such 
cases  alone  do  I  understand  the  Supreme  Court  of  the  United 
States  to  confine  the  nullity.     PoWs  lasee  vs.    Wendail^  5 
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Eastsm.Dii.  Wheaton*  303.     Id  a  very  late  case  where  it  was  contended 

Jili^nMry,   1833. 

======  before  that  tribunal,  that  a  grant  of  lands  in  Florida  was 

'*^J^^*I^  void,  because  the  intendant  had  exceeded  his  jurisdictian, 
**-  the  court  sai4  ^^he  had  the  power  to  make  the  grant,  the 
terms  and  extent  of  which  were  within  his  discretion,  of  the 
proper  exercise  of  which,  we  have  neither  the  power  nor 
right  to  judge."     6  Peters j  746. 

It  was  s$dd  in  argument,  that  the  king  could  not  make  such 
a  concession  in  this,  and  that  still  less  could  a  colonial  officer 
make  it.  The  permission  to  settle  in  the  present  case,  waa  gir- 
en  by  the  governor  of  Louisiana.  Ever  since  the  country  was 
established,  officers  of  this  rank  exercised  the  power,  bodi  un- 
der the  French  and  Spanish  governments  to  grant  land8,4Uid 
the  legitimate  exercise  of  that  power  cannot  now  be  question* 
ed«  The  same  objection  was  taken  in  the  case  decided  in  the 
Supreme  Court  of  the  United  States,  just  alluded  to,  and  the 
answer  made  to  it  expresses  so  fullj  my  opinion,  and  in  lan- 
guage so  clear,  that  I  shall  quote  it.  ^The  grants  of  colonial 
governors  before  the  revolution,  have  always  been,  and  yet 
are  taken  as  plenary  evidence  of  the  grant  itself,  as  well  at 
authority  to  dispose  of  the  public  lands.  Its  actual  exercise, 
without  any  evidence  o(  disavowal,  revocation  or  denial  by 
the  king,  and  his  consequent  acquiescence  and  presumed 
ratification,  are  sufficient  proof  in  the  absence  of  any  to  the 
contrary  (subsequent  to  the  grant)  of  the  royal  assent,  to  the 
exercise  of  his  perogative,  by  his  local  governors.  Tbisr  or 
no  other  court,  can  require  proof  that  there  exists  in  every 
government  a  power  to  dispose  of  its  property,  in  the  absence 
of  any  elsewhere,  we  are  bound  to  presume,  and  consider, 
that  it  exists  in  the  officers  or  tribunal,  who  exercise  it«"  6 
Petersj  728. 

The  case  then  stands  before  us  as  if  the  permission  to  settle 
had  been  given  by  the  king  himself.  The  property  belong* 
ed  to  the  crown,  and  aa  such  might  be  alienated,  unless  we 
come  to  the  conclusion,  that  although  the  town  of  New-Or* 
leans,  for  whose  particular  benefit  it  was  said  to  be  set  apart, 
could  not  successfully  assert  a  right  or  title  to  the  use  ofit^ 
without  ktten  patent,  all  mankind  mgfat.    The  uawbe 
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exercise  of  the  power  Tested  in  the  sovereign,  does  not  enable  Eawiiw  gnj^ 
a  court  of  justice  to  declare  that  the  grant  is  null.    Resting  i 

on  these  postulates,  I  look  around  me  in  vain,  for  any  safe     ^bt^^I** 
irround  on  which  the  tribunal  can  assume  the  authority  to         ^' 
decide,  that  the  patent  produced  by  the  plaintifis  is  void.       nxw-oblkahk 

But  this  case  may  be  considered  on  other  grounds  than  the 
rights  in,  and  power  of  the  sovereign  over  pubHc  places  in 
cities  where  he  has  not  made  a  grant  of  them,  and  I  appre* 
hend  the  result  of  the  examination  will  be  equally  favorable 
to  the  pretensions  of  the  plaintifis.  The  real  question  here, 
10,  what  power  had  the  king  of  France  over  a  piece  of  ground 
left  vacant  in  front  of  the  city  of  New-Orleans,  when  it  was 
first  laid  out,  which  space  several  years  after  that  event,  wa» 
represented  on  a  plan  made  by  the  authority  of  government 
as  a  quay?  It  cannot  be  made  a  question,  that  the  king  in 
lajring  out  public  places,  may  make  an  absolute  or  conditional 
gift  of  them,  or  that  the  right  conferred  on  the  public  may 
not  be  qualified  and  inccnnplete*  Equally  true  do  I  consi- 
der the  proposition,  that  this  limitation,  where  there  is  no- 
express  grant,  may  be  sought  for  in  the  laws  and  usages  of 
the  country,  or  may  result  from  the  purposes  for  which  the 
destination  is  made.  TouUier  telh  us,  that  a  destinatioD  to 
public  purposes  does  not  prevent  the  acquisition  of  individual 
rights,  compatible  with  the  use  which  the  public  has  in  the 
ttnng  so  destined.  ToulHer^  liv.  3,  Hu  1,  chap.  3,  no.  40.  The 
right  acquired  by  the  plaintiffi  under  this  grant,  is  not  incom- 
patible with  the  loading  and  unloading  of  merchandise  from 
vessels,  which  is  the  use  a  quay  is  destined  to,  and  the  sove- 
reign cannot  be  presumed  to  have  surrendered  any  thing 
more,  than  that  which  was  necessary  for  the  enjoyment  of  the 
thing  given. 

The  same  conclusion  can  be  obtained  on  other  grounds. 
In  the  first  place,  unless  we  admit  that  words  can  make  or 
change  things,  the  locus  in  quo  cannot  be  considered  a  quay 
or  a  part  of  one.  The  word  quay  in  English,  quaim  French, 
and  the  corresponding  terms  nrnelle  or  mueco^  in  Spanish,  are 
defined  by  the  best  philologists  and  law  writers,  as  artificial 
worb  erected  by  man.    No  part  of  the  ground,  therefore, 
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Eaitbbh  Dm.  left  between  the  citr  and  the  river  can  be  regarded  as  oua«, 

FtkTfuufVm    1833* 

=^===  save  that  which  was  prepared  for  the  safe  and  more  commo- 
Dx  ABMAa     (Jious  reception  and  discharge  of  vessels,  by  the  creation  of 
**•  the  leveCjOT  artificial  embankment. 

vxw-oRUANs.  But  admitting  that  a  place  found  within  the  limits  of  a 
citj,  which  answers  the  purpose  of  loading  and  unloading 
vessels,  without  labor  being  bestowed  on  it,  could  be  consi- 
dered a  quayy  still  the  undoubted  fact,  that  in  bj'far  the 
greater  number  of  instances,  these  places  were  artificial  works, 
shows  that  it  must  be  in  the  laws  and  usages  which  establish 
the  rights  of  the  owners  in  relation  to  them,  that  those  of  the 
owner  of  the  soil,  which  in  its  natural  state  serves  for  a  quaj, 
must  be  sought.  The  books  make  no  distinction,  and  reason 
suggests  not  even  a  plausible  ground  for  any.  The  right 
and  title  to  the  soil,  cannot  be  regarded  as  less  valuable, 
than  the  materials  and  labor  used  in  erecting  a  work  of  this 
description. 

There  is  express  authority  in  the  Spanish  law,  in  relation 
to  the  rights  of  those  who  by  artificial  works  make  a  port, 
(and  he  who  erects  a  quay,  necessarily  falls  within  the  same 
principle)  and  we  learn  by  it,  that  no  part  of  the  port 
belongs  to  the  public,  save  that  which  is  required  to  land, 
and  to  embark  ^  si  el  puerio  de  la  mar  fuere  fahriccuio  per  inger 
nio  de  hombre  el  edificio  es  del  que  le  Jabrico  conforme  tin  texio: 
mas  el  puerio  es  de  todosper  ser  el  aqua  commtm^^^  "If  the  port 
of  the  seas  is  made  by  the  work  of  man,  the  edifice  belongs 
to  him  who  erects  it,  but  the  port  belongs  to  all  that  the  wa- 
ter may  be  common.''  If  the  edifice  therefore  belongs  to 
the  individual,  and  nothing  be  common  but  the  use  of  the 
water,  it  is  difficult  to  see  on  what  ground  the  whole  of  it 
can  be  considered  as  destined  to  public  purposes,  when  a 
portion  of  the  work  is  sufficient  for  the  enjoyment  of  that 
which  belongs  to  the  public.  The  facts  found  in  the  writers 
on  the  French  laws,  and  the  acts  of  that  government,  clear- 
ly in  my  opinion,  sustain  this  distinction,  and  are  utterly 
irreconcilable  with  the  position,  that  all  the  works  erected 
for  a  quay,  or  all  the  ground  marked  out  as  such  is  destined 
exclusively  to  the  public  use,  and  unsusceptible  of  private 
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ownership.    la  the  rear  ODe  thousand  six  hoodred  and  l^^*"*",S?- 

seventj-six,  commissioners  under  tfaie  authority  of  the  Frencb ^ 

government,  by  <Mrdinance,  regulated  the  rights  of  the  pro-     ^\-^^^ 
prietori  of  quays  in  Rochelle.  prescribed  their  duties  and         ^' 
established  the  rate  of  tolls.  vxw-ohubmv* 

In  one  thousand  six  hundred  and  ninety,  one  thousand 
Beyen  hundred  and  t'wenty,  and  one  thousand  seven  hundred 
and  fifty-nine,  diere  are  ordinances  of  the  king  of  France  on 
the  same  subject,  recognising  the  ownerdiip  of  individuals  of 
such  places,  and  furnishing  rules  and  regulations  in  regard 
to  the  houses  built  thereon.  Fa/in,  voL  3, 449  to  477.  Vari- 
ous ordinances  passed  in  relation  to  the  city  of  Paris,  permit 
or  direct  houses  to  be  built  on  the  quays  within  its  limits. 
Traits  de  police^  liv.  1,  Ut.  7, 102  a  10&  If  the  whole  of  the 
places  thus  marked  out  as  quays,  were  placet  publiques^ 
common  to  all  mankind,  whence  this  individual  ownec^ 
ship?  and  how  came  individuals  to  reside  in  houses  erected 
on  them?  The  most  satisfactoiy  explanation  which  can  be 
given  of  such  a  state  of  things,  appears  to  me  this:  that  after 
the  quay  was  erected,  the  public  had  a  right  to  the  enjoy- 
ment of  a  sufficient  space  of  it  to  load  and  unload  vessels,  and 
the  right  to  regulate  the  portion  destined  for  their  use;  and 
that  the  rest  being  private  property,  the  owner  was  permit- 
ted to  £q[>propriate  it  to  his  own  advantage.  If  this  be  true, 
there  can  be  no  error  in  assuming,  that  when  the  crown 
made  the  quay,  or  laid  it  out  on  lands  belonging  to  the  sove- 
reign, his  rights  in  and  authority  over  the  place,  were  not 
inferior  to  those  of  private  individuals.  They  were  indeed 
greater  when  the  city  was  not  incorporated,  because  to  the 
ownership  was  joined  the  power  of  making  regulati<ms  for 
the  government  of  public  places.  By  edicts  of  Charles  IX* 
in  one  thousand  five  hundred  and  sixty-six,  of  Louis  XIY. 
in  one  thousand  six  hundred  and  seventy-two,  one  thousand 
rfx  hundred  and  eighty-two,  and  one  thousand  seven  hundred 
and  eight,  quays  as  making  a  part  o{  the  PeHtes  datnaina^ 
were  aSenated,  which  is  strong  and  conclusive  evidence,  that 
at  that  time  and  in  the  <^inion  of  these  monarchs  and  their 
advisers,  it  was  understood  that  all  places  of  this  load  in 

26 
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EjirrBBK  Du.  cities^  did  not  belong  to  corporations,  and  that  they  might 

=  be  dispoeed  of  by  the  king  to  individuals.     It  is  contested 

^\t^^     whether  the  thing  itself  was  sold,  or  merely  the  rights  which 

^*         the  klne  had  in  it,  but  this  inquiry  is  immaterial,  if  it  be  true 

MAYOR,  XTC.  or  i  /  ^        ^ 

irxw-oRLBAirs.  that  in  places  of  this  kind  erected  by  individuals,  a  power 
existed  to  appropriate  any  portion  of  them  to  private  pur- 
poses, provided  sufficient  space  was  left  for  the  enjoyment  of 
that  part  which  was  dedicated  to  the  use  of  the  public. 

The  case  was  principally,  though  not  exclusively,  argued 
on  the  laws  of  France,  and  by  these  laws,  I  have  thus  far 
considered,  it  should  be  decided.  If,  in  the  hands  of  that 
country,  the  ground  in  question  belonged  to  the  crown,  it 
certainly  passed  to  the  king  of  Spain  by  the  treaty  of  cession, 
and  he  owned  it  as  it  had  been  owned  by  the  French  mon- 
arch, unless  the  laws,  or  political  regulations  of  the  former 
country,  changed  its  character,  or  limited  the  rights  of  the 
sovereign. 

I  have  been  unable  to  discern  that  any  such  existed.  It 
has  been  already  seen,  by  a  law  of  the  Partidas,  that  a  grant 
was  necessary,  to  render  a  place  set  apart  for  public  use, 
common  property  of  the  city,  and  by  another  law  contained 
in  the  same  work,  that  the  king  might  own  public  places  in 
a  city,  because  it  then  is  a  prohibition  to  build  on  those  which 
belong  to  him  without  his  consent.  The  regulations  made 
in  relation  to  the  Spanish  dominions  in  America,  strengthen 
the  conclusion  that  the  rights  of  the  kings  were  the  same  in 
both  monarchies.  The  4th  book  of  the  Recopiladan  de  las 
hidias^  titles  7, 8, 9, 13  ,&  13,  contains  many  minute  regula- 
tions as  to  the  manner  in  which  cities  were  to  be  laid  out  in  the 
colonies.  The  1st  law  of  the  13th  title  of  the  4th  book,  has 
however,  a  very  clear  expression  of  the  policy  of  the  mon- 
archs  of  Spain  on  this  subject,  and  contains  a  direct  assertion 
of  a  power,  in  all  respects  conformable  to  that  which  I  con- 
sider was  possessed  by  the  kings  of  France.  By  this  law,  it 
is  declared  that  the  viceroys  and  governors  who  have  autho- 
rity conferred  on  them  to  lay  off  towns,  may  designate  lands, 
for  their  use,  and  may  grant  tAem;  but  that  they  shall  send  to 
the  king  a  statement  of  what  is  thus  designated  and  given, 
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in  order  that  it  may  be  confinned  by  him.    **  Los  vis-reyes  y  f^J^J?*  }^ 
gaoemadores  que  tmneren  facultad  senalen  a  coda  villa  y  luego  =» 

que  de  nuevo  sefundare  ypublarsj  las  tierras  y  salares  que  hur       ^f  ^j^ 
mere  menester,  y  se  lepodran  clar,  sin  perfuicio  de  tercero  para         ''*• 
propios^  y  enviennos  de  to  que  a  coda  uno  huvieren  senahdo^  y  vxw-oblbAvs.'^ 
dadoj  para  que  lo  mandemos  eonfirmar*^^    It  results  from  this 
law,  that  designation  alone  did  not  vest  title,  for  after  the 
designation  is  made,  power  is  given  to  grant  the  lands  to  the 
city;  a  power  wholly  unnecessary,  if  the  mere  fact  of  laying 
the  land  off  for' the  benefit  of  the  community,  conferred  an 
absolute  right  to  the  use  of  it.     The  necessity  of  obtaining 
the  confirmation  of  the  king  himself,  before  the  grant  or  gift 
was  complete,  no  doubt,  proceeded  firom  the  same  reason 
which  dictated  a  similar  policy  in  France,  namely,  that  when 
once  given,  the  thing  was  put  hors  de  commerce. 

The  laws  found  in  the  Recapilacion  relative  to  the  property 
of  towns  in  Spain,  do  not,  in  any  respect,  repeal  the  provi* 
sions  already  cited  from  the  ParHdasj  which  require  title  to 
exist  in  the  city,  before  it  can  claim  a  right  to  the  use  of 
public  places.  The  only  modification  they  introduce,  so  far 
as  I  have  been  able  to  discern,  is,  that  cities  might  acquire 
by  purchase  or  prescription.  From  various  enactments  found 
in  the  compilation  first  named,  it  appears  that  rich  and  pow- 
erful individuals,  the  municipal  officers,  neighboring  com- 
munities, and  sometimes  strangers,  were  in  the  habit  of 
entering  into  and  occupying  the  commons,  lands,  and  other 
property,  belonging  to  towns  and  communities.  In  many 
instances,  the  difficulty  of  obtaining  possession  and  redress, 
was  increased  by  the  usurpers  having  obtained  grants  of 
such  places  from  the  crown  itself.  Several  of  the  laws  com- 
plain, that  favor  was  shown  by  the  courts,  to  the  persons 
thus  entering  on  the  common  property  of  the  cities,  and  for 
near  two  hundred  years,  there  appears  to  have  been  a  con- 
stant struggle  between  the  cupidity  of  individuals  on  the  one 
hand,  and  the  justice  of  the  crown  on  the  other,  seeking  to 
preserve  to  communities  the  property  which  belonged  to  them. 
Mmssima  Recopiladon^  liv*  7.  tiU  21.  Uxws  3, 4,  5,  6  ^  7. — 
The  first  law  of  the  15th  title  of  the  same  book,  declares  it 
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g^cnr  Dm.  jq  (^  ^  ^[1]  and  pleamre  of  the  king,  to  preserve  the  righls, 
I  rents  and  property  of  cities;  that  it  was  not  bis  intention  to 

a*  AL.  grant  tbem,  and  that  if  he  should,  sncb  grants  were  not  valid* 
•AToii'mw.eF''^  succeeding  law  of  the  same  title  and  book,  speaks  of 
Mw^MttJuffs.  the  property  which  belonged  to  cities,  and  makes  enactments 
for  better  secaring  tlieir  enjoyment.  The  Ist  law  of  thedlst 
title  of  the  7th  book,  provides  for  things  which  cities  may 
have  acquired  by  purchase  or  prescription,  and  declares  they 
shall  not  be  dispossessed  of  them.  The  next  law  also  relates 
to  city  property,  and  the  same  remark  applies  to  the  various 
other  provisions  found  throughout  this  book.  As  almost  all 
the  towns  in  Spain,  at  the  time  of  passing  these  laws,  had 
acquired  a  title,  by  prescription  from  long  ubo,  though  tbey 
were  originally  without  a  grant,  it  is  most  probable  the  en- 
actments first  alluded  to  embraced  all  the  community-pro- 
perty in  old  Spain.  But  in  none  of  these  laws,  so  far  as  I 
have  been  able  to  discern,  is  one  syllable  to  be  found  re- 
specting any  other  property  but  that  belonging  to  cities; 
none  of  them  speaks  of  that  owned  by  the  crown,  and  to 
which  the  community  had  no  grant,  or  had  acquired  no  ri^t 
or  title  by  prescription. 

The  prohibition  contained  in  one  of  those  laws,  against 
officers,  deriving  their  authority  from  the  king,  thereafter 
making  grants,  either  of  the  property  of  cities,  or  of  any 
lands  whatever,  without  license  from  the  crown,  I  am  of 
opinion,  applies  to  commons  and  public  places  held  by  com- 
munities in  old  Spain,  under  the  circumstances  already  stated* 
The  words  of  the  law,  indeed,  authorise  no  other  construc- 
tion :  Los  tenmnos^  y  proprtoi^  y  baldios  de  las  ciudades  y  villas 
de  nuestros  reynos.  The  property  which  is  common  to  cities, 
we  have  already  seen,  is  that  which  is  granted  to  them,  or 
^  which  they  may  have  acquired  by  purchase  or  prescription. 
Such  an  enactment  does  not  apply  to  property  in  a  city 
newly  laid  ofi^  where  the  king  has  not  m£ide  a  grant  of  the 
public  places,  or  the  community  has  acquired  no  title  by 
prescription.  But,  admitting  it  applied  to  crown  property, 
as  well  as  that  to  which  towns  might  have  acquired  a  right  by 
long  enjoyment,  or  otherwise,  it  cannot  be  understood  as 
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limiting  the  authority  of  Spanish  governors  in  Looisiana.  ^*^  gij. 
We  have  just  as  much  reason  for  considering  it  not  in  force,  ^==» 


in  regard  to  the  locus  in  quo^  as  we  have  in  relation  to  other  xt  ai.. 
lands  in  the  province,  for  the  proliihition  extends  to  all  lands  i^toiljivo-*' 
belonging  to  the  crown;  and  the  conclusion  that  the  Spanish 
governors  had  no  power  to  make  a  grant  of  crown  property 
lying  within  the  limits  of  a  city,  in  consequence  of  this  law, 
must  bring  us  also  to  the  same  result,  in  regard  to  all  the 
grants  of  waste  lands  which  were  made  by  Spain,  while  she 
possessed  the  territory  which  now  forms  thb  state*  For  the 
reasons  already  mentioned,  the  power,  and  rightful  exerdse 
of  that  power,  cannot  now  be  questioned.  And  before  this 
part  of  the  subject  is  dismissed,  it  cannot  escape  remark,  that 
this  ordinance,  which  directs  that  grants  should  not  be  made 
of  commons,  or  other  lands,  withovi  license  fiom  the  king^  is  a 
clear  recognition,  that  with  his  license  and  authority^  such 
grants  might  be  made;  and  it  will  remain  for  those  who  sus- 
tain the  proposition  that  the  patent  from  the  general  goi^ 
emment  is  null  and  void,  to  show  how  the  United  States  lost 
the  rights  over  this  place,  which  die  king  of  Spain  had,  and 
which,  by  the  treaty  of  cession,  they  acquired;  and  how,  if 
they  lost  their  rights  over  this  place,  they  retained  them  over 
the  other  public  lands  in  the  state.  I  will  examine  this  part 
of  the  subject  hereafter;  at  present,  I  shall  merely  say,  that 
I  have  been  unable  to  bring  my  mind  to  the  conclusion,  that 
their  right  in  ttie  hcits  in  quo,  was  less  complete  than  that  of 
die  kings  of  France  or  Spain* 

The  officers  of  the  Spanish  government,  during  the  time 
it  exercised  autliority  in  Louisiana,  gave  permission  to  indi- 
viduals, in  several  instances,  to  settle  on  the  space  of  vacant 
ground  between  the  front  street  and  the  river,  and  to  some 
of  the  settlers  they  issued  grants.  These  acts  on  their  part, 
no  doubt,  proceeded  from  their  understanding  of  the  laws 
being  that  which  I  have  just  stated  to  be  mine.  It  was  not 
until  a  very  late  period,  that  any  opposition  was  raised  on 
the  part  of  the  cabildo,  to  the  exercise  of  this  power,  and  no 
decision  was  made  on  tiiat  opposition,  when  the  change  of 
government  took  place.    Bat,  in  the  year  1799)  the  intendant 
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Eaitsmi  Dh.  of  (he  colony  recognised  the  ▼alidity  of  these  ^fls,  for 

===  notice  was  given  in  the  general  ordinance  issued  by  him,  in 

'^  sT^L.^    regard  to  public  lands,  to  all  those  who  had  inchoate  titles 

^*         to  any  lots  in  front  of  the  city,  to  present  them,  in  order  that 

MAYOR,  XTO.  OF  •'  -^  '  * 

vxw-oAuuiif  thej  might  be  confirmed.  There  is  nothing  in  the  history  of 
the  goTcmment  of  Spain  in  Louisiana,  to  induce  us  to  ascribe 
these  acts  to  a  wanton  disregard  of  the  rights  of  the  city* — 
Whether  it  arose  from  ignorance  of  their  laws,  the  imperfect 
exposition  just  made  of  them,  may,  perhaps,  assist  in  deter- 
mining* 

But,  in  opposition  to  the  weight  which  may  be  attached  to 
the  opinions  of  the  Spanish  officers  in  Louisiana,  in  relation 
to  the  rights  of  the  king  over  a  public  place,  not  granted  by 
him  to  the  city,  it  is  proper  to  state,  that,  by  a  decision  made 
by  them,  they  considered,  that  when  a  private  individual  laid 
out  SL  faubourg  J  and  set  apart  a  place  for  public  use,  he  could 
not  afterwards  resume  it*  Their  decision  was  appealed  firom, 
and  the  records  filed  in  the  superior  court  at  Havana;  but 
owing  to  its  not  being  carried  there  within  the  legal  delay, 
this  court,  without  entering  into  the  merits  of  the  case,  held, 
that  the  first  decree  had  passed  into  the  authority  of  the 
flung  judged*  Whether  this  decision  would  have  been  found 
correct,  or  not,  under  the  laws  of  Spain,  and  would  have  been 
confirmed  by  the  appellate  tribunal,  it  is  not  very  material 
to  inquire,  as  it  leaves  untouched  all  the  grounds,  which  have 
been  already  gone  into  so  fully,  respecting  the  rights  of  the 
sovereign  over  land  of  which  he  had  not  made  a  grant,  or 
wafkred  to  remain  long  enough  in  the  use  of  the  community, 
to  enable  it  to  acquire  a  title  by  prescription*      11th  Martin^ 

esx). 

My  investigations  so  far  having  brought  me  to  the  conclu- 
don,  that  by  the  laws  of  France,  its  monarch  retained  the 
right  to  the  soil,  and  the  power  of  alienation,  of  any  land  in 
a  city,  for  which  he  had  not  made  a  grant;  and  that  the  king 
of  Spain,  to  whom  his  right  was  assigned,  held  it  in  the  same 
manner^  and  possessed  the  same  authority  over  it,  the  next 
inquiry  is,  whether  the  rights  of  the  United  States  were 
co-extensive  with  those  of  the  monarchs  of  these  countries* 
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By  the  treaty  of  St.  Ildefonso,  his  catholic  majesty  retro-  ^i^JJl^J?  i^' 
ceded  to  the  French  republic,  the  colony  of  Louisiana,  as  ====== 

he  had  received  it;  and  by  this  cession,  there  can  be  no  doubt,       xt  ai- 

the  government  of  France  was  restored  to  all  the  public  pro-  ^^yowl%tc.ow 

perty  originally  ceded  by  her  to  Spain,  which  the  latter  had  h«w-o«l*a*». 

not  alienated.     In  virtue  of  this  cession,  France  ceded  to  the 

United  States,  for  ever,  and  in  full  sovreignty,  (to  use  the 

language  of  the  treaty,)  the  territory  of  Louisiana,  with  all 

its  rights  and  appurtenances.      By  these  expressions  the 

ground  in  question  passed,  if  it  was  public  property.     But 

the  treaty  itself  does  not  leave  this  to  inference,  for  by  the  2d 

article,  it  is  declared,  that  under  the  expression  just  quoted, 

are  included  the  adjacent  islands  belonging  to  New-Orleans, 

all  public  lots  and  squares,  vacant  lands,  all  public  buildingB, 

&c.  &c.  which  are  not  private  properti/* 

The  right  and  titie  to  the  soil  of  the  hem  in  quo^  which, 
it  is  admitted,  was  not  private  property,  therefore  passed  to 
the  United  States.  Notwithstanding  this,  I  admit,  that  if  the 
kings  of  France  or  Spain  had  surrendered  their  right  to 
alienate  it,  by  irrevocably  dedicating  the  place  to  the  use  of 
the  city,  the  United  States  could  not  grant  it  to  a  private 
individual.  But  it  is  equally  true,  it  appears  to  me,  that  if 
the  kings  of  France  or  Spain  could  have  made  the  premises 
now  in  dispute,  the  subject  of  donation  to  individuals,  the 
United  States  have  the  same  power. 

But  it  is  said  they  have  lost  the  power  by  erecting  the  terri- 
tory of  Orleans  into  a  state.  The  convention  which  formed 
the  constitution  of  Louisiana,  acceded  to  the  terms  on  which 
congress  admitted  us  into  the  Union,  and  by  an  ordinance, 
forever  renounced  all  right  or  title,  not  to  the  waste  and  unap- 
propriated lands,  but  to  the  waste  or  unappropriated  lands. 
This  word  unappropriated,  is  not  found  in  Johnson.  Webster 
defines  it:  First,  not  appropriated,  not  applied  or  directed  to 
be  applied  to  any  specific  object.  Second,  not  granted  or 
^en  to  any  person,  company  or  corporation.  I  presume  it 
is  in  the  latter  sense  the  word  must  be  understood;  for  if  taken 
in  the  first,  then  the  fact  of  the  land  having  been  applied  to 
any  specific  object,  a  barrack,  fort,  or  fortification^  would 
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EAffrmr  Da.  ncike  ike  state  of  Louuiana  the  owner  of  such  places*    The 

=====  lot  oa  which  the  custom  house  is  erected,  would  also  belong 

*^«J^?^     to  her*    This  I  do  not  think  was  intended,  nor  has  it  beea 

BT  Ala 

**•  so  understood.  The  state  of  Liouisiaua  has  given  us  her 
nw-oBLXAjrf,  cottsiroction  of  the  terms  used,  foi'  she  has  accepted  a  grant 
ironthe  United  States,  of  the  government  house  in  Levee- 
street,  and  the  lot  on  which  it  was  erected*  The  defendants 
themselves  have  famished  us  withproof  that  they  did  not  so 
underatand  the  act  admitting  us  into  tlie  Union.  For  thej 
have  acted  under  a  grant  from  the  United  States  of  a  part 
of  the  lot  on  which  was  situated  the  new  store  house  in 
New-Orieans,  to  continue  the  street  leading  from  Conti- 
street  tothe  markethouse.  See  Land  Laws,  611,  835.  The 
meaning  of  both  parties,  it  appears  to  me  was,  that  the  state 
should  renounce  all  claim  to  lands  to  whicli  individuals,  or 
oorporatioQS  had  not  a  titlel  Let  the  case  be  examined  as 
it  maj,  I  believe  we  are  compelled  to  return  to  the  main 
question.  Could  the  iocus  in  quo  have  been  granted  to  indi- 
viduals, hy  the  monarchs  of  France  and  Spain.? 

I  have  not  in  coming  to  mjr  conclusions,  been  much  influ- 
enced bj  the  facts  relied  on  in  argument,  that  since  the 
change  of  government  the  corporation  have  applied  for,  and 
obtained  from  congress  laws  vesting  a  title  in  them  to  the 
commons  laid  out  for  the  use  of  the  citj,  and  that  tbej  also 
in  the  same  way  got  a  title  from  the  United  States,  of  a  lot 
Ijing  between  tiie  front  street  and  the  river,  within  that 
-space  of  ground  which  it  is  now  contended  the  general 
government  has  no  right  to  alienate,  because  1  do  not 
tiiink  these  applications  operate  as  an  estoppel  to  the  asser- 
iioQ  of  any  title  which  they  really  have.  Acts,  such  as  these 
would  be  of  some  importance  in  showing  the  understanding 
of  both  parties  in  regard  to  the  question  now  contested,  were 
it  not,  tiiat  at  the  time  these  laws  were  passed,  there  is  every 
reason  to  believe  the  corporation  was  ignorant  of  the  exist- 
enee  of  a  plan,  on  which  the  ground  in  question  was  desig- 
nated as  a  quay. 

Some  minor  questions  remain  to  be  disposed  of.     The  fact 
df  astpett  or  public  way  being  laid  out  by  die  corporation 


OF  THE  STATE  OF  LOUISIAIIA4 

noce  they  took  possession  of  the  lot^  cannot  I  tMnk  impair  ^^J^  ^}* 
anj  right  which  the  plaintifis  had  in  the  prendses,  before  «:KssBasB» 
such  street  was  made*    The  corporation  of  New^Orleans      by  al. 
has  no  power  to  torn  the  owners  of  lots  out  of  &eir  pos-  ^„^**'     «- 
sessions,  and  convert  their  propertj  into  streets,  without  at  ivsw^mijuLirf. 
least  making  them  compensation.    Whether  thej  have  au* 
thodty  to  do  so,  even  on  making  that  compensation,  need 
not  now  be  inquired  into. 

The  title  bj  prescripti<m  is  not  sustained.  The  laws  of 
Spain  required  forty  years  possession  in  a  communis*  From 
1769,  whoH  that  country  acquired  title  to  Louisiana,  to  1831, 
b  sixty-two  years;  during  twenty*four  of  these  the  t^emin 
quo  was  occupied  by  the  plaintifis,  or  those  under  whcHA 
they  claim.  This  leaves  but  thirty-eight  years  for  the  poi^ 
session  of  the  city. 

And  as  to  (he  right  supposed  to  arise  from  the  estaMnd^ 
ment  of  a  cabildo,  and  the  incorporation  of  a  city,  it  may 
be  disposed  of  by  stating,  that  acts  of  incorporation  may 
confer  a  capacity  to  acquire,  but  donot  in  themselves  operate 
as  a  transfer  of  property. 

Another  ground  was  taken  by  defendants  which  requirios 
notice.  It  was  said  that  the  authority  which  the  kings  of 
France,  or  Spain,  couki  exercise  over  such  places,  if  intrutli 
it  could  be  at  all  exercised,  arose  from  the  union  in  the  sovch 
reign,  of  title,  and  right  to  regulate  the  police  of  the  city, 
and  that  the  latter  power  having  been  transferred  to  the  state 
of  Looioana,  by  the  act  of  congress  erecting  her  into  a  stat6 
and  admitting  h^  into  the  Union,  the  United  States  could 
BO  longer  dispose  of  the  soil.  To  what  weight  this  argu- 
BMut  might  be  entitled  in  a  case  difierently  circumstanced 
from  tihls,  it  is  superfluous  to  examine.  For  here  the  Spanish 
government  in  which  both  right  of  schI  in,  and  power  of 
control  over  public  places  were  vested,  gave  the  possesdoa 
to  Bertrand,  and  the  United  States  supposing  nothing  to  have 
remained  to  them  but  the  right  of  soil,  have  granted  thatt 

To  conclude  then,  I  am  of  opinion:  First,  that  by  the  piet- 
tont  produced  from  the  government  of  &e  United  States,  aH 
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fSHS^  m.  ^^  ^^^  ^^^9  ^^^  interest  which  they  had  to  Hie  locm  in  quo 
«==  rested  in  the  plaintifis. 

^  xTi^'        3.  That  the  inscription  of  the  word  quai  on  a  plan  of  ttie 
MATo^sTG.  or  ^*y  ^  New-Orleans,  found  in  the  archives  of  the  French 
nBw-oRLftAiifl.  government,  did  not  vest  title  either  to  the  soil,  or  to  the  use 
of  it,  in  Hie  inhabitants  of  the  city* 

3.  That  this  plan  does  not  establish  a  designation  to  public 
use  of  the  whole  of  the  place  marked  as  a  ^tiat,  which  pre- 
vented the  sovereign  of  either  France,  or  Spain,,  from  after- 
wards appropriating  it  to  his  own  use,  or  to  that  of  others. 
All  designations  of  this  kind  in  either  country,  leaving  the 
property  so  designated  (unless  it  was  indispensable  to  the 
enjoyment  of  urban  property,)  subject  to  the  disposal  of  the 
monarch,  unless  he  afterwards  granted  it  to  the  town  or 
community  where  the  place  was  situated,  or  that  they  had 
poss^sed  and  used  it  a  sufficient  length  of  time  to  acquire  a 
title  by  prescripti<m. 

4.  That  if  the  power  of  the  sovereigns  of  those  countries 
was  more  limited  over  public  places,  than  I  have  concluded, 
still  it  could  be  rightfully  exerdsed  over  any  part  of  the 
space  in  firaintof  the  city,  not  necessary  to  be  used  as  a  quay. 

5*  That  the  city  has  shown  no  title  hy  prescription;  none 
by  converting  the  lot  into  a  street;  none  by  the  acts  of  incor- 
poration ;  and  none  by  the  erection  of  the  territory  of  Orleans 
into  the  state  of  Louisiana. 

The  importance  of  the  case,  and  the  intrinsic  difficulties 
which  attend  its  decision,  will  explain  in  some  measure,  the 
unusual,  and  perhaps  too  great  length  of  this  opinion.  After 
all  that  maybe  said,  the  difierence  of  opinion  in  the  mem- 
bers of  this  court  will  perhaps  be  found  to  arise  from  the 
opposite  views  entertained  of  the  powers  of  the  kings  of 
France  and  Spain.  They  who  feel  unable  to  divest  their 
minds  while  considering  this  case,  of  the  principles  o{  our 
goverment,  or  even  of  those  of  that  European  state  which 
once  possessed  and  owned  the  larger  portion  of  the  couatry 
which  is  now  the  United  States,  will  perhaps  conclude  that 
limitations  existed  on  die  authorify  of  the  Spanish  and  French 
kings,  whicb  disabled  them  from  alienating  property  situated 
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as  this  was.    Such  a  conclusion  cannot  bat  be  respected,  Bi^Ttiui  Dm. 

^eftfKory,    1833. 

when  we  reflect  on  the  considerations  by  which  it  is  obtained.  —  n=s 

But  the  lessons  which  teach  it,  were  not  taught  I  am  afraid    ^  ^t^^^ 
in  those  countries  at  the  time  when  these  transactions  took         ^'• 

HATOR,XTC.OF 

place,  and  cannot  now  be  learned  from  their  laws.  .  Be  the  kew-oklbahs'. 

abstract  attractiveness  of  such  a  doctrine  what  it  may,  the 

duty  is  devolved  on  us  to  decide,  not  wha^  ought  to  have  been 

the  power  of  these  monarchs,  but  wWi^it  actually  was;  and 

for  the  reasons  already  given,  I  think  they  had  such  a  power, 

and  that  we  are  compelled  to  recognise  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs* 

Matthews,  J. 

In  this  case,  the  plaintiffi  claim  title  as  unconditional 
ownefs  of  a  lot  of  ground,  which  they  describe  as  being 
situated  in  the  city  of  New-Orleans,  between  St*  Philip  and 
Main  streets,  having  a  front  on  the  old  levee  of  eighty  feet^ 
forty-six  feet  on  one  of  the  side  lines,  and  fifty-three  on  the 
other,  and  seventy-nine  feet  six  inches  on  the  rear,  where  it 
is  limited  by  the  public  road,  &c* 

The  evidences  of  title  adduced  on  the  part  of  the  plaintiffi, 
are.  First:  a  permission  to  build  on  and  occupy  the  lot  in 
question,  granted  by  competent  authority,  in  the  year  one 
thousand  seven  hundred  and  eighty-eight,  whilst  Louisiana 
was  a  province  of  and  under  the  government  of  the  king  of 
Spain,  to  Thomas  Bertrand*  Second:  possession  and  occui- 
pancy  of  the  locus  in  quo^  by  him  until  his  death,  in  one 
thousand  eight  hundred  and  three,  and  continued  by  his 
widow  and  heirs,  until  one  thousand  eight  hundred  and 
twelve.  Third:  claim  filed,  on  the  part  of  the  possessors, 
before  the  land  commissioners  of  the  United  States;  are  port 
in  favor  of  it,  by  them,  to  congress;  a  confirmation  by  that 
body,  according  to  an  act  passed  in  one  thousand  eight  Imn- 
dred  and  fourteen ;  and,  finally,  a  patent  or  grant,  issued  in 
due  form,  by  the  proper  authority,  in  the  year  one  thoussuMl 
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^2«^  j^  eight  hundred  and  twenij^ooie.     All  ihe  right,  title  and 
.  interest  which  the  grantees  acquired,  have  been  rendarir 

'  ST  Aju      coDTeyed  to  the  plaintiffi. 
■ATw^TcoF     '^^  ▼nlidity  of  the  title  thus  set  up  on  the  part  of  the 
MW-0BLSAH4.  pfaintifis,  as  constituting  them  absolute  proprietors  of  the  lot 
clasmed^  is  denied  by  tiie  defendants. 

The  patent,  or  grant,  from  the  United  States,  is  alleged  to 
be  inefficient  to  convej  title  to  the  grantees,  as  having  been 
iamcd  hj  the  president  without  legal  autiioritj.    Reference 
is  made  to  the  laws  under  which  tiie  patent  was  issued,  in  the 
instrument  itself;  and  I  am  of  opinion,  that  a  proper  con- 
struction of  them  warrants  the  authoritj  assumed  by  the  diief 
magistrate,  so  fiir  as  to  conyej  all  the  title  which  the  United 
States  had  in  the  premises,  to  the  grantees,  and  is  confirma- 
tive of  that  which  they  had  obtained  from  ttie  Spanirii  goy- 
emment.    The  right  which  they  acquired  from  the  former 
ioi^ereign  of  the  country,  and  which  seems  to  be  the  basis  of 
the  grant  from  tiie  United  States,  was,  as  shown  by  the  en* 
dence  of  the  cause,  a  permission  to  build  on  and  occupy  the 
kft  of  land  in  question;  it  was,  in  truth,  a  permission  to  setde 
F«»^|«>«iuv.  on  it*    But  the  tonure  by  which  the  possessors  held  tiie 
gj^jg2™j^<J  premises,  (perhaps)  depended  on  the  will  of  the  power  which 
K'SjSifld^S";  g»v^  ^^  permission  to  possess  and  occupy.    The  authority 
d^irS!w^  of  the  government,  however,  which  permitted  the  occupancy, 
fiftiMfomunrat  ceasod  before  any  change  of  will  was  expressed;  and  that 
Mrndii^  har.  wUch  succoeded,  has,  by  its  grant,  rendered  the  tenancy^ 
«rt*«i»Mf»  of  which  may  have  previously  been  temporary,  absolute  and 
^t  tM^Ip  mKnaited;  giving  to  the  grantees  all  the  right  and  title  which 
J^X^'cSS.Sl;  **y  ^^  ^^  sovereigns  of  the  country  at  any  time  had,  to  the 
SSwI'^eiteT;  parcel  of  ground  now  in  controversy — according  to  the  varir 
■iSutieof  the  u!<!i'U8  transfers  which  took  place,  from  the  kine  of  France  to 
SBraMraofWBigiii  tue  Yvestem  Uompany  constituted  by  his  authority;  Srom 

fl«  too  0OQBtr7« 

ihem  retro-ceded  to  tiieir  sovereign ;  firom  this  power  ceded 
to  the  monarch  of  Spain;  from  him  to  the  French  republic^ 
attd  from  the  latter  to  the  United  States. 

According  to  this  view  of  the  case,  I  consider  the  pfadntiffi 
fli  standing  in  the  sitoation  of  persons  claiming  property 
ittider  a  grant  from  the  Spanish  government,  as  tiie  basis  of 
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Afiir  title;  and  cmiseqaently^  they  nitist  sacceed  in  ^^]^^![^  ^ 
claini^  QDlesfl  the  defendants  have  shown  a  better  title  in  i 

themselyesy  or  that  the  property  claimed  was  inalienable  at      ^^  ^i^ 
the  time  of  the  grant,  either  from  its  place  amongst  other  ^^^oiletc  o« 
Dataral  things^  or  by  political  and  legal  destafiatiDD.    It  is  nkw-ou^jeuis. 
already  perceived,  by  the  bare  statement  of  these  premisesi    ^^^^^  ^^ 
that  I  assume  as  true,  the  right  of  property  in  the  sovereign  ^^^f^rt^ 
of  S^ain,  to  all  the  unappropriated  territory  of  die  province  the  king  or  s^d^ 
of  Louisiana,  such  as  it  was  held  by  France^  previous  to  the  proportyinauthe 

unappropriated 

cession  to  the  Spanirii  monarchy  by  the  former  owner*  temtory  of  the 

*  "       '^  province. 

By  the  transfer,  all  the  lands  of  the  colony  not  previously 
granted,  became  a  part  of  the  public  domain  of  the  king  of 
Bpain,  who,  at  the  time  of  the  cu^quisition,  possessed  complete 
and  anlimited  sovereignty  over  all  his  dominions^  Certain 
portion  of  this  sovereign  power,  were  necessarily  delegated 
to  viceroys,  governors,  and  other  cokmial  officers  of  the  kiAg$ 


by  this  delegalioii  they  possessed  limited  attributes  of  sove^  SMiT^d'SSlt^ 
mgnty,  aonngBt  which  appears  to  be  the  right  to  concede  L^^^J^f^^^ifJISui^ 
or  grant  to  individuals,  parts  of  the  land  belonging  to  Urn  ^^^^S!^ 
public  domuuk     The  truth  of  tills  positiim  is  evidenced  by  ^vSaJ!^?^ 
the  uniform  mode  by  which  grants  were  obtained  in  Louis*  Tonffinr   to  tiM 
iana,  whilst  under  the  dominion  of  Spain;  and  it  cannot  be  ^ 
denied,  that  this  power  was  exercised  by  ihe  proper  officers 
at  the  time  when  the  permission  to  build  on  and  occupy  ihe 
kcHi  in  quOf  was  allowed  to  Bertrand,  under  whose  heirs  the 
plaintiffi  now  claim  title,  this  permission  having  since  assum* 
ed  the  character  of  an  unconditional  grant* 

Wbatever  questions  may  have  been  raised  and  commented 
en  by  au&ors,  who  have  examined  the  different  political  ift- 
stitutions  of  the  states  and  kingdoms  of  Europe,  relative  to    Theaovwdgu 
the  right  of  their  sovereigns  to  alienate  certain  things  belong-  JL  S^Stoa^ 
ing  to  the  public  domain;  certainly  no  doubt  can  now  prop^r^  ^  mw!^ 
ly  exist  as  to  that  right,  in  relation  to  the  vacant  and  unap*  coionJS  donin 
propriated  lands  in  their  col<aiial  dominions;  which  have 
been  constantly  granted  to  individuals  ever  since  the  estab* 
lishment  of  colonies  in  America. 

The  title  or  ri^t  of  property  claimed,  to  the  lot  in  ques- 
tion, by  the  defendants,  as  a  common  of  the  city,  has  been 


ions. 


314  CASES  IN  THE  SUPREME  COURT 

^e£wv  im  ^  ^^  exammed  by  the  judge  with  whom  I  concur  in  opln- 
s=s=s3SB  ion  as  to  all  the  important  questions  presented  bj  this  case, 


^^J^^^'^^    cui^d  so  clearly  shown  to  be  without  foundation,  that  I  deem 
V9.         it  needless  to  investigate  this  point  of  the  cause.    In  truth, 
HjEw-oRLEAHs.  88  to  thls  mattcr,  no  difference  of  opinion  seems  to  be  enter* 
tained  by  any  one  of  the  members  of  the  court. 

A  plan  of  the  city  of  New-Orleans,  which  purports  to 
hare  been  made  in  1728,  is  introduced  in  evidence  on  the 
part  of  the  defendants,  obtained  from  an  office  in  Versailles; 
a  place  of  deposite  for  official  papers  and  documents  relating 
to  the  cities  and  forts  of  the  French  colonies  in  America. 
This  document  is  relied  on  by  them  as  establishing  a  right  of 
use  to  the  public,  incompatible  with  private  ownership  of 
any  part  of  the  space  of  land  marked  and  designated  on  this 
plan  by  the  word  quai*  The  dtj  being  laid  out  in  front  of 
a  bend  in  the  river  fonned  by  nature,  in  such  a  manner  as 
to  exhibit  a  portion  of  an  ellipsis,  the  plan  shows  an  irregular 
space  between  the  first  line  of  houses  and  the  river,  which 
is  much  wider  at  the  extremities  of  this  bend  than  in  the 
centre;  and  this  is  the  space  denominated  a  quai;  the  greater 
part  of  which  has  never  been  used  as  such,  particularly  towards 
the  limits  of  the  city. 

The  question  as  to  the  right  of  property  in  the  corporation 
being  disposed  of,  it  only  remains  to  examine  their  opposition 
to  the  claim  of  the  plaintiffs,  on  the  assumption  that  the  lot  of 
ground  sued  for,  was  at  the  commencement  and  perfection 
of  their  title,  a  place  designated  and  appropriated  perpetually 
to  the  use  of  the  public,  by  legal  effect  of  the  establishment 
and  plan  of  the  city;  and  consequently  inalienable  as  being 
unsusceptible  of  individual  ownership. 

In  the  investigation  of  this  question,  much  reliance  was 
placed  on  the  proper  meaning  of  the  word  yuat,  and  a  just 
idea  of  the  thing  intended  to  be  conveyed  to  tHe  mind  by  its 
use;  the  assistance  of  philology  must  necessarily  be  called 
in  aid,  for  in  this  respect,  it  is  in  some  degree  an  affair  of 
words. 

The  definition  given  to  this  word  in  French,  according  to 
the  Dictionaire  Critique  de  Feraudy  is  *<  Levee  fait  entre  la 
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rifinerej  ou  Peau  d*un  port  ei  ks  nunsonsj  pour  la  commodite  du  JjJ^J?  in& 
cheminj  et  pour  empicher  le  dSbordementjUms  lea  creux  tPeau^^  ■ 

The  meaning  of  ibis  word  as  understood  in  France  and    '^  b/^* 
her  colonies,  (according  to  the  citation  made  by  judge  Moreau^  ^j^ydiubto.of 
in  his  Brief  of  Argument,  from  Langlade^  Jfouvelk  LegislaHon^  mbwobuumi. 
out  mots  plans  dea  vilks^)  does  not  materially  differ  from  the 
definition  giyen  by  Feraud*    By  ibis  author,  91101  is  defined 
to  be  ^  Une  leoSesouoent  reveiuS  de  peine  dekdlle^  danslesvillei 
ou  ports  situes  sur  ks  retderes  namgables  et  dans  un  espaoe  knssS 
vacant  entre  la  riviere  meme  at  laprimierelignedes  maisonsjpour 
la  commodite  du  chemin^  et  pour  empicher  k  debordement  de  Peau*^^ 

The  definition  by  other  French  lexicographers,  is  nearly 
similar  to  that  quoted  by  Feraud.  (See  Duboilk  and  Deverger*) 
These  philologists  show  that  it  conveys  the  idea  of  an  artir 
ficial  work  or  bank  raised  by  the  labor  of  man.  Quay, 
according  to  Dr.  Johnson,  means  an  artificial  bank  to  the 
sea  or  river,  on  which  goods  may  be  conveniently  unladen. 

The  greatest  portion  of  the  space  delineated  on  the  plan 
of  the  city  introduced  in  evidence,  as  existing  between  the 
front  line  of  houses  ,  or  lots  laid  oat  for  building  on,  and  the 
river,  was  evidently  not  a  juai,  (according  to  the  general 
acceptation  of  that  word,)  at  the  time  this  plan  was  made; 
nor  was  it  such  at  the  time  Bertrand  obtained  permiBsion 
firom  the  proper  authority  of  the  Spanish  government  to 
occupy  the  lot  of  ground  now  in  dispute.  Neither  was  this 
small  space  a  part  of  the  quaij  properly  speaking,  at  the  time 
of  the  grant  from  the  United  States;  for  it  appears  by  the 
testimony  of  the  city  surveyor,  that  the  levee  was  not  exten- 
ded over  it  until  the  year  eighteen  hundred  and  twenty-two, 
and  the  grant  bears  date  the  year  preceding. 

But,  perhaps,  it  may  be  required  that  some  effect  should  TiMwordfMJ, 
be  given  to  the  word  quaij  inscribed  on  the  plan.  This  may  <»  um  i>«^of  tha 
be  done  by  allowing  it  reference  to  that  part  of  the  space  S^^fySS*^ 
whereon  it  is  found,  which  was  a  quai^  according  to  the  mean-  ^^^^^  "^  ^ 
ing  of  the  word  as  generally  received;  t.  e.  the  levee  which 
existed  on  the  bank  of  the  river  and  the  shore,  between  the 
exterior  of  the  levee  and  the  water* 
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gy—  1^  li,  liowefiery  it  be  admitted  that  this  whole  9pnce  was  intone 
dad  to  be  a  quat  of  the  port  of  New«Orlean8,it  does  not  M* 
2,  j^  low  as  a  legal  and  necessary  consequence,  that  no  part  of  it 
**-  coold  be  alienated  bj  the  sovereign  of  the  country;  it  being 
adutted  &at  this  species  of  property  may  be  either  publia 
or  private*  And  it  seems  to  me  to  be  of  the  very  essence  of 
the  inalienability  of  things  according  to  political  rules,  ibat 
they  are  not  susceptible  of  private  or  individnal  ownership^ 

ToulUer,  in  his  Commentaries  on  the  Droit  Civil  JF>anfo»^ 
distinguishes  between  things  belonging  to  the  pubKe  domc^ 
which  are  susceptible  of  private  property,  and  those  which 
are  not.  Amongst  the  latter  class  are  placed  navigable 
fivers^  ports,  harbours,  roads,  (les  r€Ldes)  which,  by  thdr  natixre 
are  not  more  susceptible  of  possession  by  individuals,  flian 
the  sea  and  the  waters  which  cover  It,  of  which  the  right  6t 
{NPoperty  is  vested  in  no  one,  but  the  use  of  winch  is  oodubmi 
to  all;  subjected  to  police  regulations  which  direct  the  man<» 
ner  of  enjoying  it*  Volwm  3,  no*  36k  AH  other  things  be- 
longing to  the  j>ublie  domain  are  susceptible  of  private 
ewnenliip;  but  fl<Hne  of  these  enter  into  commerce,  others  do 
Bot.  Mimber  38.  Les  bienB  hors  dn,  commeree^  aont  eeu»  qui 
fM  smU  fas  smcquHbks  d^une  propriSiS  privSe.  Tela  aonit  fas 
tftswwwj,  lea  routes^  ks  rues^  let  etHfices  publics^  ha  egtkea^  ha 
poriea^  mwra^  &c«  J^umber  39l  These  Comn^ntaries, 
althovgh  purporting  to  be  on  the  Cbde  Mpehon,  seem  to 
eaibrace  in  part  the  doctrines  contained  in  Domat^s  Treatise 
6A  the  Public  Law  of  France.  In  the  section  of  ttiat  wdrk 
wUeh  treats  of  things  which  serve  for  public  uses,  we  iSnd 
express  mention  made  of  public  places,  winch  may  be  consi- 
dered as  hara  du  commerce^ 

PoKtical  regulations  simitar  to  those  which  eidstin  France, 
seem  also  to  prevail  in  the  Spanish  monarchy.  5^5  Ptoftidm^ 
Hih  5,  eaae  15,  with  the  notes  of  Lopez* 

They  appear  to  have  been  adopted  from  the  Roman  Civil 
Law, eras  s<»iietimes  denonnnated,  jaa  genHmn^  perhaps 
irapn^rly. 

The  principles  on  which  these  regulations  are  based,  are 
to  be  found  in  the  Roman  Digest  Bookj  43,  titles  j  from  7  to  13, 
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iadoaiYe.    A  great  pioportion  of  the  laws  which  these  titles  |f£^^  ^* 
contain^  are  mere  police  rules  or  ordinances,  perhaps  inap- 
plicable to  modern  states  and  kingdoms.    Their  principal      „  ^. 
utility  in  aflR>rding  any  light  on  the  present  investigationy         ^* 

vv^A  a^^vft#  jn  a  Vf#  ^^^v 

arises  from  the  definitions  found  therein  of  things  public,  or  nw-oBuuvt. 
floch  as  are  appropriated  exclusiyely  to  public  uses. 

To  admit  the  right  of  the  defendants  to  question  the  titk 
of  the  plaintifls,  derived  as  it  is  from  the  sovereign  power  of 
ibe  country,  without  showing  any  title  in  themselves  to  the 
thing  in  litigation,  it  must  rest  solely  on  their  authority  to 
Interfere  in  relation  to  the  police  of  public  places;  and  whe- 
ther this  authority  extends  to  places  which  in  no  manner  be- 
long to  the  city  might  be  questioned.    The  United  States 
by  virtue  of  that  sovereign  power,  (limited  as  it  may  be  in 
regard  to  the  several  states  of  the  Union)  have  full  authority 
over  all  the  ports  which  belong  to  this  Union,  necessarily  to 
enable  the  general  government  to  collect  duties  imposed  on 
foreign  merchandise.    By  them  ports  of  entry  can  be  esta-  ^^ms^ 
blished,  and  perhaps  abolished.  And  there  would  be  nothing  ^^^Jff^^ 
unreasonable  or  unjust  in    an   assumption  of  power  JP  jJtylhiifiStfe 
them,  to  regulate  quays,  as  an  appendage  of  the  ports,  where  2^LS%Sgw  "m 
all  goods  imported  should  be  landed,  to  facilitate  and  secure  Sm?^*^    ^ 
collection  of  the  public  revenues. 

But  let  the  case  be  considered  as  if  the  defendants  had  a 
right  to  interpose,  and  contend  for  the  public  use  of  the  locus 
in  quo*  It  is  a  public  place,  either  from  its  natural  situation^ 
or  by  destination  of  the  sovereign  power  which  laid  out  the 
city.  It  is  not  a  place  which  the  public  have  a  right  to  use 
in  common,  by  its  nature.  It  is  no  part  of  a  navigable  river, 
or  of  the  bank  of  such  river.  ^Ripa  ea  pukUur  esse  qua 
plenissimum  Jiumen  conHnet*  Secundum  ripas  Jhxminum  loca 
fwn  omnia publica  sunt:  dtm  ripa  cedant  ex  quo primumH piano 
vergere  incipit  usque  ad  aquamJ^^  IL  D.  43, 12,  111,  1  and  3i 
It  is  proper  here  to  give  the  translation  of  Roduguoz.  Los 
iesrenos  inmediatoSsA  las  riberas  de  los  rios^  no  todos  son  publi" 
eos'y  porque  cede  &  la  rihera  todo  lo  qoA  empieza  &  dedinar  dude 
to  llano  hasta  el  agua. 

98 
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^     On  the  border  of  the  Miasisflippi,  that  space  which  extendi 

fix>m  the  exterior  limit  of  the  levee  to  the  water,  may  be 

BT  Au      considered  as  the  bank,  where  no  batture  intervenes;  the  lot 

^'         in  question  was  out  side  of  the  levee  at  the  time  of  the  com- 

nsw^BLBAVf.  mencement  of  the  plaintiff  title,  and  continued  to  be  so 

situated  up  to  the  period  of  the  grant  from  the  United  States* 

And  it  was  not  at  either  of  those  periods  a  part  of  the  public 

highway  or  road  for  its  location  is  betwixt  the  levee  and  the 

road,  as  they  then  existed.    By  the  aid  of  philology,  it  has 

already  been  shown,  (properly  speaking)  that  it  made  no  part 

of  the  quai*    Was  it  any  part  of  a  public  plan,  place  puhlir 

TheeiMumrtanoe^^u^  in  French,  ploza  in  Spanish?    It  is  not  designated  as 

"^^T^^.K^^J*"  such  on  the  plan  of  the  city,  and  I  do  not  think  that  the  bare 

cant  Ml  tlie  plan  ^  •^  ' 

Sidftci^'to'ah^  circumstance  of  its  having  been  left  vacant  on  that  jdai!, 
piJ^,**'  *  ^"^^  suffices  to  give  this  character  to  that  space,  of  which  it  made  a 
part.  This  seems  to  have  been  the  understanding  die  officers 
of  all  the  governments  into  whose  hands  Louisiana  has  fallen 
at  different  times.  Witness  the  apparent  occupation  of  lots 
for  private  purposes,  situated  within  its  limits,  according  to 
one  of  the  plans  exhibited,  as  having  been  made  whilst  the 
colony  was  under  the  control  of  the  Western  Company  or  of 
France;  the  grants  of  various  parts  of  it  by  the  authorities  of 
Spain,  and  finally  ther  grant  now  produced  for  the  lot  in  dia* 
pute.  The  grants  from  the  Spanish  government  were  to 
Uoteau,  ^to  Magnon,  and  to  Metzinger.  The  title  under 
this  last  grantee,  was  questioned  by  the  corporation  of  the 
city,  and  a  decision  of  the  Sujflreme  Court  pronounced,  in 
the  case  as  reported  in  3  JIfarhn,  begining  at  page  903. 
This  decision  is  cited  by  the  defendants  in  the  present  in- 
stance, as  favorable  to  their  pretensions.  I  cannot  view  it 
in  that  light.  I  do  not  perceive  that  the  production  of  the 
plan  of  the  city,  places  them  in  a  more  favorable  sitnatioD 
in  the  present  case,  than  they  were  in  the  former.  This 
plan  does  not  show  the  locus  in  quo  to  be  a  part  of  a  street, 
public  road,  or  any  other  public  place.  In  my  view,  it  is  a 
part  of  vacant  land  in  the  city,  which  belonged  in  foil  and 
unconditional  property  to  the  Western  Company  of  France, 
and  as  such  was  by  them  retroceded  to  that  monarch,  and  as 
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sodi  has  from  him  through  intermediate  transfers  been  regu>  f^***  HSt 

jFto^tof^f   lo33« 

larlj  transferred  to  the  United  States,  was  a  fair  subject  of  ■ 

alienation,  and  has  been  legally  granted  to  Bertrand^s  heirs,    "^^^  ^' 
under  whom  the  plaintiffi  claim  title*  ^' 

Squares  or  other  spaces  of  land  appearing  to  be  left  vacant  rsw-orliaks. 
in  the  plan  of  a  town  or  city,  are  not  (in  my  opinion)  in  J^^^^^^ 
consequence  of  this  fact  alone,  to  be  considered  as  public  ^^  ^i^^*! 
places,  and  irrevocably  dedicated  to  the  use  of  the  whole  mJ^^^SJ^m 
world.  The  plan  ought  to  contain  something  on  its  face  to  Sider^to  i^'a 
show  their  destination  and  appropriation  to  such  use«  in  plirtof  the  origin- 
order  to  mtply  a  promise  on  the  part  of  the  original  owner  sou  and  founder 

'^  •'         *^  *^  °  of  the  city,  that 

of  the  soil,  and  founder  of  the  city,  that  they  should  always  ^  ^^  ••»"^- 

^  J'  J  J     ways  remain  open 

remain  open  for  the  use  of  the  citizens  and  the  public  in^JJJJJ"****'*^* 
general. 

There  may  have  been  want  of  wisdom  and  foresight  in  indeddiiiflrqiaM- 

•^  »r  tiooB  of  title,  the 

ttie  sovereigns  who  made  these  grants  as  above  stated*    The  i^^^  <»b<^  ^ 

®  ^  into  Tiow  the  want 

occupancy  and  use  of  the  lots  thus  granted  by  individuals,  and  ^^*?*<^^^  ^ 
for  private  purposes,  may  be  very  detrimental  to  the  interest  SJ^S^^imSTIii 
ot  tiie  public  at  the  present  time,  in  consequence  of  the  di^u^^£ 
increased  and  increasing  commoner  of  the  city.  But  these  wi^  the  pvuie 
are  considerations  which  cannot  be  taken  into  view,  in  de-  taii^by  th?n»pro- 

priaUon    oi    tlie 

ciding  on  the  vested  rights  of  the  parties  litigant,  involving  umd  to  privau 
mainly  questions  of  tide. 

In  truth  I  am  unable  to  perceive  any  substantial  differ, 
ence  existing  in  this  case,  from  that  of  Metzinger,  and  I  hold 
the  maxim  stare  decisis  to  be  a  good  one.  The  same  mea* 
sure  of  justice  should  be  meted  to  each  and  every  one 
standing  in  similar  circumstances. 

It  is  seen  from  this  view  of  the  case,  that  I  have  omitted  to 
consider  many  of  the  authorities  which  relate  solely  to  police 
regulations,  touching  the  property  of  a  state,  or  that  of  a  city^ 
or  town  incorporated,  believing  that  they  afford  little  aid  in 
the  decision  of  the  present  dispute. 
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EAjrrnnr  Dm.     EusHsj  for  appellants^  roored  the  court  to  grant  a  rdiear- 
ing  of  this  cause,  on  the  following  grounds: 


DX  AKMAt 
BT  AL. 

■AToiLiBTo  o»      ^*  That  the  validity  of  the  patent  could  be  inquired  into 
■xw<«Bi.xAirt.  under  the  decisions  of  the  Supreme  Court  of  the  United 
States. 

2.  That  it  is  an  error  of  fact  to  assume  that  there  was  any 
permission  from  the  Spanish  government  to  seUk  on  and 
occupy  the  lot  in  controversy. 

3.  That  it  is  an  error  of  fact  to  assume  that  the  commis- 
sioners acted  in  a  legal  sense  on  the  claim  of  those  whom  the 
pkdntiffi  represent 

4.  That  it  is  an  error  of  fact  to  assume  that  the  spot  in 
question  was  what  is  called  in  the  land  laws  vacant  haid  or 
lands* 

&  That  the  sense  in  which  the  word  quay  is  used  by  Ae 
court,  is  contrary  to  its  known  application  in  the  countiy  to 
whose  language  it  belongs. 

6.  That  as  to  the  fact  of  the  destination  of  places  for  pub- 
lic purposes,  the  rule  must  be  the  same  every  where,  unless 
there  be  a  positive  law  to  the  country:  It  being  a  matter  of 
contract,  and  what  is  just  in  one  place,  is  just  in  another. 

7.  That  the  principles  laid  down  in  the  cases  relating  to 
the  cities  of  Cincinnati  and  Pittsburg,  have  been  recognised 
in  Louisisuia  under  the  Spanish  dominion,  by  the  highest 
judicial  tribunal  in  the  colony,  and  virtually  in  the  case  of 
the  present  defendants  against  Metzinger,  in  which  this 
court  says  ^no  plan  of  the  city  has  been  exhibited  to  show  that 
the  lot  of  the  appellee  is  located  t^pon  a  place  which  had  been 
resented  for  public  use:^^  because  if  a  plan  of  the  city  could 
have  shown  the  place  to  have  been  reserved  for  public  tue,  it 
must  have  bad  the  same  legal  effect,  which  it  is  contended 
the  plans  of  the  city  in  evidence  ought  to  have. 

8.  That  by  the  plan  and  esttiblishment  of  the  ctfy,  a  quai 
was  established  in  front  of  the  city  as  described  in  the  plans. 

9.  That  a  quai  in  French  is  a  public  place,  of  which  the 
public  have  the  use,  and  which  of  right  must  be  free  and 
open  to  all;  as  roads,  streets,  harbors,  ports,  &c. 
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10*  That  the  use  of  the  spot  in  controversy  is  necessary  fjJIJU^'  S£ 
to  the  enjoyment  of  the  other  public  rights,  the  free  and  con-  «==ssaa 
yenient  use  of  that  part  of  the  port.  **  t  al.  " 

11.  That  if  the  front  of  the  city,  as  laid  down  in  the  plans,  ^^j^i^,^^ 
was  constituted  a  quay  or  public   place,  the  right  of  Ae  iiBw^>iiuiAMt. 
sovereign  over  it  was  a  matter  of  prerogative,  which  varied 
according  to  the  different  institutions  of  the  government  to 

which  Louisiana  has  been  subjected. 

12.  That  the  right  of  soil  might  be  in  the  sovereign,  and 
the  use  in  the  public;  that  this  was  the  case  in  all  public 
places  in  Louisiana  as  in  England,  under  the  common  law. 

13.  That  this  right  of  use  is  a  vested  right,  as  much  so  as 
any  right  of  property;  it  is  subject  to  the  regulation  of  the 
sovereign  power  alone,  viz:  the  power  in  which  the  right  of 
making  laws  is  vested. 

14.  That  this  sovereign  right  of  regulating  the  uses  of 
public  things  is  inseparable  from  sovereignty. 

15.  The  United  States  held  this  power  during  the  time 
they  held  the  sovereignty  of  Louisiana. 

16.  That  on  the  admission  of  Louisiana  into  the  Union  by 
the  act  of  April,  1812,  this  branch  of  sovereignty,  was  vested 
in  the  state  of  Louisiana  and  ceased  to  be  in  the  United 
States. 

17.  That  subsequently  to  that  period,  the  United  Statea 
have  no  more  right  to  regulate  the  use  of  public  places  ia 
Louisiana,  than  in  Virginia  or  New-York. 

18.  That  although  the  United  States  had  the  right  of  soil       . 
in  the  streets,  beds  of  rivers  and  public  places  in  Louisiana^ 

it  was  held  in  right  of  sovereignty  and  not  as  property  subject 
to  alienation. 

19.  That  after  the  admission  of  Louisiana  into  the  Union, 
the  United  States,  by  the  operation  of  the  constitution,  was 
divested  of  this  ultimate  sovereign  right,  which  fell  to  the 
state  of  Louisiana. 

30.  That  the  state  of  Louisiana  has  alone  the  right  of 
regulating  the  use  of  public  things  in  Louisiana,  and  as  the 
sovereign  has  the  right  of  disposing  of  the  soil  of  all  shores 
of  the  sea,  roads,  ports,  and  public  places,  not  being  private 
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Bytwai  Dii.  proper^,  when  their  destination  becomes  changed,  so  that 
they  can  be  no  longer  continued  in  the  public  use. 

3L  That  the  law  of  prescription  is  with  the  defendants. 

33.  That  no  act  was  done  by  the  French  royal  goyemment 
in  derogation  of  the  original  plan  of  the  city*  No  attempt 
was  made  to  change  the  destination  of  the  place  as  a  quay 
or  to  appropriate  it  to  private  purposes. 

23.  That  the  Spanish  government  never  alienated  the 
spot  in  controversy;  that  the  permissions  to  build  were  tem- 
porary and  precarious  and  conferred  no  ri^ts  to  tiie  t^iant 
adverse  to  the  public  right. 

34.  That  by  the  laws  of  Spain  the  crown  could  not  alienate 
pablic  places,  although  the  crown  could  regulate  the  use,  and 
grant  pennission  to  build  on  them. 

35.  That  by  the  laws  of  France  under  the  consular  govern* 
mentyif  quais  appeirtained  to  the  domain,  they  formed  a  part 
of  the  gfwfid  domain^  the  right  to  which  is  inseparable  from 
ilie  sovereign  power,  and  was  held  in  sovereignty  and  not  as 
property. 

3&  That  on  this  hypothesis,  that  is  of  quays  appertaining 
to  the  grand  domain,  the  United  States  acquired  and  held 
Ae  spot  in  question  in  sovereignty  and  not  in  property. 

37.  That  this  distinction  between  the  right  of  property 
and  Ae  right  of  sovereignty  is  recognised  by  publicists,  and 
necessarily  exists  in  all  governments.  Dam*  Pub.  Law^  b.  1. 
tiU  6,  sec.  1,  art.  1, 3. 

98.  No  alienation  of  this  spot  having  been  made  by  any  of 
the  preceding  governments  of  Louisiana;  none  having  been 
made  by  the  United  States  while  they  held  the  sovereignty 
of  Louisiana,  the  rights  of  the  public  can  only  be  afiected 
by  the  legislation  of  the  sovereign  power,  which  on  this 
mabject  is  vested  in  tiie  state. 

99.  That  the  tiUe  of  the  plaintifis  emanating  from  a  power 
which  had  no  authority  to  grant  it,  having  no  jurisdiction 
or  authority  over  tiie  soil,  or  its  uses,  is  null  and  void;  and  the 
defendants  must  be  left  undisturbed  in  the  enjoyment  of  their 
pttUic  right. 

The  motion  for  a  rehearing  in  this  case,  was  refused. 


OF  THE  STATE  OF  LOUISIANA* 

ELUOTT  ET  ALS.  vs.  LA  BARRE. 

APrSAL  niOM  THX  COURT  07  THB  7IB8T  DUTBICT. 

Where  a  party  claims  rent  from  the  day  of  judicial  demand  until  Judgment, 
and  the  inferior  court  adjudge  it,  the  judgment  shall  not  include  the  rent 
accruing  between  the  day  of  the  rendition  of  the  judgment  and  its  affirmance 
by  the  Supreme  Court. 

The  Sapreme  Court  professes  to  correct  such  errors  only  as  are  appealed  fioin* 

The  plaintiffi  in  the  present  suit  are  the  heirs  of  Christo- 
pher R*  Elliott,  who  died  in  one  thousand  eight  hundred  and 
eleven,  in  the  city  of  New-Orleans,  leaving  a  widow  and 
several  minor  children  then  residing  in  the  state  of  South 
CaroHna.  The  object  of  the  suit  was  the  recovery  of  the 
rents  of  a  lot  of  land,  situated  in  New-Orleans,  and  in  the 
defendant's  possession,  as  was  alleged,  from  the  2d  of  Apiily 
1831,  until  the  10th  of  June,  1832. 

In  April,  one  thousand  eight  hundred  and  thirty-one,  the 
plaintifis,  by  a  decree  of  this  court,  recovered  of  the  defeA- 
dant  the  lot  of  land,  which  had  been  sold  by  the  register  of 
wills  without  the  authority  of  the  court,  as  part  of  the  vacant 
succession  of  the  plantiffs'  ancestor.     Vide*  2  La*  Rep.  3S6. 

In  April,  <me  thousand  eight  hundred  and  thirty-two,  the 
same  case  came  again  before  this  court,  the  vendor  of  the 
defendant  having  appealed  from  the  decision  of  the  District 
Court,  to  which  the  case  had  been  remanded  fcur  an  inquiiy 
into  the  rents  and  profits  and  the  value  of  the  improvements* 
That  court  estimated  the  rents  of  the  lot  in  question  due  by 
the  defendant,  at  the  sum  of  four  hundred  and  seventy  dol* 
lars.  That  court  rendered  judgment  also  against  the  defen- 
dant's  vendor,  for  the  value  of  the  property  and  for  the  rents 
and  profits.  The  Supreme  Court  reversed  this  decision  in 
several  particulars,  but  left  the  estimate  of  the  value  of  the 
rents  untouched.     Vide*  3  Leu  Rqp*  545. 

In  June,  one  thousand  eight  hundred  and  tiiirty-twoy 
according  to  the  final  decree  of  this  court,  the  plaintiffi^were 


SLLIOTT 


LABABWI.- 
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ST  ALS. 
«0. 


M^dLimu^  put  in  possession  of  the  lot.  They  afterwards  instituted  the 
ssssssssssss,  present  action  to  recover  the  rents  from  the  period  of  the  last 
decision  of  the  District  Court,  to  the  day  on  which  the  pos- 
session was  restored.  The  plaintiffs  had  in  their  petition  in 
the  former  suit,  prayed  for  rent  from  the  judicial  demand  to 
judgment. 

The  defendant  pleaded  the  exception  of  res  juiiccUoy 
because,  as  he  alleged,  the  court  below  had  adjudged  the 
subject  matter  of  this  suit  in  the  former  one.    The  court 
this  exception,  and  the  plaintiffs  appealed. 


Hennenj  for  appellants. 

/•  W.  Smithj  on  the  same  side,  made  the  following  points. 

1.  The  thing  demanded  in  the  present  case,  is  not  that 
which  was  claimed  and  decided  on  in  the  former  suit;  there- 
f(Nre,  although,  the  cause  of  action  iand  the  parties  are  the 
same  in  both  cases,  the  former  judgment  cannot  now  sustain 
the  plea  in  bar  of  res  judicata.  La.  Code^  2264, 2265.  Code 
of  Practice^  539.  PotfUer  TraitS  des  Oblig.  nas.  851,  889.  1 
Siarkie  on  £p.  p,  202. 

2.  The  evidence  offered  by  the  plaintiffi  in  the  former  suit, 
will  not  sustain  the  claim  set  up  in  the  present  action.  10 
7W/fer  Droit  Civil  Franfais^  chap.  6,  sec  3,  art.  1,  rios.  159, 
160.  Kvtcheon  vs.  Campbell^  reported  in  3  Wilson's  Rq^.  308, 
2  Wm.  BlacksUme's  Rq>.  831,  and  2  Shower's  Rep.  213.  PAt7- 
%  on  Ev.  p.  236.  6  Dumfird  and  East's  Term  Rq>.  609, 
Seddon  YB.  Tutop. 

3*  The  decision  in  the  former  case  can  reach  only  to  fitcts 
existing  at  the  time  when  it  was  pronounced,  and  the  rent  for 
which  this  suit  is  brought,  became  due  since  that  period.  10 
Taullier  Droit  Civil  Frangais^  chap.  6,  sec  3,  art.  1,  no.  157. 
1  Faivard  de  Langlade^p.  480,  aux  mots  chose  jugSc  I  Starkie 
on  Ev.  p.  185,  {Phil.  Ed.  1832.) 

Denis  and  SoulS^  contra. 
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Mabtin.  J.  delivered  the  opinion  of  the  court*  Emtxbii  Duu 

^  '^  March,  1833. 


The  plaintiffi  claim  the  rent  for  a  house  of  theirs,  which      ^^alsT 
the  defendant  occupied  or  received  the  rent  of,  from  the  2d         ^'-~ 

'^  7  «^       LA  BARK*. 

of  April,  1831,  the  day  on  which  the  District  Court  gave 
judgment  in  their  favor,  for  the  recovery  of  the  premises? 
and  the  rents  then  due,  until  the  10th  of  June,  1832,  on 
which  the  possession  was  surrendered  to  them  on  our  affirm- 
ance of  the  judgment  of  the  District  Court,  3  Louisiana 
Reports^  541,  at  thirty-two  dollars  per  month,  the  rate  allowed 
in  the  District  Court*  This  was  resisted  on  the  exception  of 
res  judicata^  the  exception  was  sustained,  and  the  plaintiff 
appealed. 

It  appears  to  us  the  District  Court  erred*  The  judgment  of  y^^^^^  ^  ^^^ 
the  District  Court  cannot  have  been  given  as  to  any  matter  2?''5^^  JSE 
posterior  to  its  rendition,  in  settling  the  plaintiffs  claim  up  ^*ia^!S!St  Sd 
to  the  day,  and  nothing  more  was  asked  or  could  have  been  i!dSikiffe"7t,^^ 

,  Judgment      duJl 

given*  Bot   include    tlie 

rent  accruioc  be- 

Our  judgments  profess  only  to  correct  errors  in  those  of  tween  the  d^  or 

the  renditioD  0/ 

the  first  courts  which  are  appealed  from*     We  cannot  there-  the  judgment,  ejd 

■TJr  iti  afirmnnce  bj 

fore  take  notice  of  any  right  accruing  after  the  judgment  gj^  Buprw 
complained  of.     Our  decrees  settle,   therefore,  claims  as    The  sufiranMi 

^  -rx  ^  1  Court    profenee 

thev  stood  on  the  day  the  District  Court  settled  them^     They  to  correct  mcher- 

j  >/  J  rora  onW  ■•  ire 

have  rights  accruing  *after  the  judgment  below  untouched*  »pp««wft^«n« 
The  present  plaintifis  are  consequently  entitled  to  have  their 
claim  for  any  thing  posterior  to  the  first  judgment  examined* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  atoided  and 
reversed,  the  exception  overruled,  and  the  case  be  remanded 
for  further  proceedings,  the  appellee  pajring  costs  in  this 
court* 
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MORAND'S  HEIRS  v$.  BIAYOR,  Ae.,  OF  NEW-ORLEANS. 


AFPXAL  nOM  THB  COURT  QW  TBX  PIEIT  miTBICT. 


fiASTSBir   Dl8. 
Mmrck,  1833. 

HORAND's 

BXIRfl 

99. 

■ATORfSTC.Or   . 
SBW-0RLRAH8. 

Where  a  plantation  was  sold  as  containing  ten  arpents  fronting  on  the 
107  ^  then  rear  limit  of  the  city  of  New-Orleans  with  seven  in  depth,  which 

run  on  the  bayou  road,  and  iheloemim  ^uo  was  found  to  measure  fourteen 
aipents  in  front,  of  wUch  tliree  on.the  ri^t  side  of  tlie  road  going  to  the 
bayou,  did  not  touch  the  then  limit  of  the  city,  the  vendee  was  decreed  to 
take  ten  arpents  in  front,  beginning  at  the  comer  of  the  tract  left  of  the 
bayou  road,  with  the  conresponding  depth. 

If,  in  the  description,  under  which  a  plantation  is  sold  for  partition  among 
the  heirs  and  co-proprietors,  there  are  words  of  doubtful  import,  they  must 
be  construed  so  as  to  refer  to  a  sale  of  the  entire  plantation. 

The  title  to  a  tract  of  land,  acquired  by  acyudication,  and  which  has  been 
regulariy  transferred  to  the  present  occupant,  is  not  affected  by  the  manner 
in  which  the  interme&te  proprietors  possessed  and  used  the  land,  except 
80  far  as  prescription  may  be  interrupted. 

For  the  prescription  of  ten  and  twenty  years,  there  must  be  an  uninteiTupted, 
bona  fAb  possession,  and  a  title  translative  of  property  on  a  contract  or 
deed  under  which  the  party  is  put  in  possession. 

The  sale  of  an  entire  tract  of  land  by  limits  for  a  whole  and  definite  price 
is  sale  fer  woeinwn/em,  and  the  circumstances  control  a  problematical 
description  of  quantity. 

So  long  as  a  person  occupies  a  part  of  his  plantation,  liis  civil  possession 
eztei^ds  over  the  whole. 

The  sitnation  of  atract  of  landso  that  the  balls  from  the  guns  of  afortmust 
pass  over  it,  is  insufficient  to  interrupt  possession. 

This  was  a  petitory  action,  in  which  the  plaintifls,  as  heirs 
of  the  Chevalier  de  Morand,  senior,  claimed  a  tract  of  land 
situated  in  the  city  of  New-Orleans,  extending  from  the 
road  leading  to  the  bayou  St.  John,  along  Rampart-street, 
to  the  south  comer  of  the  public  square,  where  formerly 
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stood  fort  St.  Ferdinand,  and  running  back  from  this  comer  ^^^^^ 
fourteen  arpents  by  ten  on  the  north  eastern  limit,  &c.  .  = 

In  I73I,  the  ancestor  of  the  plaintiffi  purchased  by  public       hxirs 
act  of  the  India  Company,  their  brick  yard,  which  in  the  act  m^yoi^'btcof 
was  described  as  "  canBiskmt  en  dix  arpens  sur  le  chemin  du  ww-orlkaws. 
bayou  et  sept  vers  le  terrain  de  JesuitsJ^^ 

In  June,  1756,  Morandjobtained  from  Kerlerce  and  Dau- 
berville,  acting  in  behalf  of  the  French  government,  a  con- 
cession of  a  triangular  lot  bounded  by  Rampart-street,  the 
south  eastern  side  of  the  brick  yard,  and  a  continuation  of 
the  north  eastern  limit  of  the  brick  yard  to  Rampart-street. 
Also  a  concession  of  a  lot  situated  on  both  sides  of  the  bayou 
road,  extending  on  the  left  side  in  going  to  the  bayou  along  the 
brick  yard,  and  continuing  beyond  it,  with  its  opposite  side 
parallel,  and  its  exterior  limit  perpendicular  to  the  side  line  of 
the  brickyard,  and  the  other  limit  is  referred  to  in  die  con* 
cession  as  ^/e  cote  quiregarde  la  ville  parallele  du  fend  de  der^ 
fliers  islets  et  a  quinze  toises  quatrepieds  de  distance*'^ 

Morand  and  his  family  occupied  a  house  on  the  premises, 
which  he  had  by  this  grant  and  concession  acquired.  He 
bad  also  there  a  shed,  negro  cabins,  and  two  brick  kilns.  He 
made  excavations  for  the  use  of  his  brick  yard  on  both 
sides  of  the  bayou  road.  He  enclosed  a  garden  on  the  land. 
The  premises  became  known  as  the  Morand  plantation. 

In  October,  1756,  Morand  died,  leaving  four  children,  to 
wit:  Marie  Morand,  Charles  >Iorand,  Vincent  or  Chevalier 
Morand,  and  Charles  Louis  or  Doquemenil  Morand,  who  were 
all  minors.     The  petitioners  are  the  grand  children  and 
descendants  of  these,  except  of  Doquemenil  Morand,  who  died 
without  issue.    In  consequence  of  the  minority  of  the  heirs, 
the  property  or  plantation  of  their  father,  was  farmed  out 
until  the  30th  of  January,  1772,  when  in  order  to  effect  a 
partition,  an  inventory  and  appraisement  of  the  plantation 
were  made.     The  Spanish  tribunal  then  ordered  the  property 
of  the  succession  to  be  sold  at  public  auction.     The  assessor- 
general  superintended  the  sale,  and  the  process  verbal  of  the 
adjudication  states,  ^  that  in  order  to  complete  the  antecedent 
decree,  they  proceeded  to  the  fourth  and  last  inquiry  de  la 
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^^J^^^^^^' fnca  y  habitacton^  together  with  the  cattle  and  sheep  men- 

=====  tioned  in  the  annexed  interrogatories.     It  further  states  that 

HEIR8       tbe  said  plantation,  with  the  utensils  and  cattle,  were  adjudi- 

-.•«/'*         cated  to  Charles  Morand,  the  son,  as  the  highest  hidden  con- 
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vKw-oRLKANs.  formahlj  with  the  before  mentioned  interrogatories.'*  This 
sale  took  place  April  7, 1772.  Charles  Morand,  the  son  and 
heir,  sold  the  plantation,  containing  seventeen  arpents  front 
on  the  rear  of  the  city,  and  running  back  seven  arpents, 
but  with  its  appurtenances  as  he  purchased  it  at  the  sale, 
limited  in  its  rear  by  lands  of  Doquemenil  Morand  to  Paul 
Moreau,  by  public  act  passed  the  25th  of  April,  1775.  In 
March,  1800,  this  plantation,  by  the  name  of  the  Morand 
plantation^  was  purchased  at  the  sale  of  Paul  Moreau's  suc- 
cession, by  Claude  Trcm^  and  Julie  Moreau,  his  wife,  and 
daughter  of  P.  Moreau;  and  on  the  17th  of  March,  1810,  it 
was  sold  by  Trem6  and  wife,  to  the  corporation  of  New- 
Orleans.  During  the  interval,  from  1756  to  1810,  different 
persons  had  lived  on  and  possessed  different  parts  of  the 
Morand  plantation,  under  the  successive  proprietors  up  to  its 
purchase  by  the  city.  Since  the  latter  purchased  it,  the 
whole  has  been  laid  out  into  lots,  and  now  forms  part  of  the 
city,  and  is  in  possession  of  the  various  proprietors  of  said 
lots. 

The  evidence  of  the  case  showed  that  the  whole  of  the 
plantation  as  owned  by  the  Chevalier  Morand  in  his  lifetime, 
as  far  as  the  limits  of  Doquemenil  Morand^s  land,  now  owned 
by  Griffon,  was  possessed  by  the  successive  vendees  from 
1772  to  1810. 

The  defendants  pleaded  a  general  denial,  and  the  pre- 
scription of  ten,  twenty  and  thirty  years.  They  completed 
a  chain  of  title  from  the  adjudication  in  1772,  to  the  pur- 
chase by  them  from  Claude  Trem6  and  wife  in  1810,  whom 
they  cited  in  warranty. 

Judgment  was  rendered  by  the  District  Court  for  the 
defendants,  and  the  plaintifls  appealed. 

Straabridgej  for  appellants. 

Moreau  Lislet  ^  EusliSj  contra^  contended  as  follows: 
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1.  The  poseessions  of  the  ancestor  of  the  plaintifiB  are  ^^Sliotl*' 
comprised  in  three  principal  separate  tracts,  and  were  acqui-  -■  =s 

red  in  1731  and  1756.     It  cannot  be  contended  that  any  of     "^V™  * 
these  tracts  have  been  sold  separately,  .because  in  the  loca-         ^* 

^  J^  ^  n  MATOByBTC.OF 

tion  assigned  by  the  plaintiffi  to  the  defendants,  portions  of  itsw-orlxans. 
each  of  the  tracts  are  given  to  them. 

3.  There  is  nothing  in  the  evidence  which  shows  that  any 
one  of  them  was  a  separate  establishment,  or  which  contra- 
venes the  idea  that  all  the  land  in  that  direction  held  by  the 
ancestor,  Morand,  was  not  included  under  the  denomination 
by  which  the  estate  was  advertised  and  sold. 

3.  The  corporation  holds  the  premises  in  controversy  under 
an  adjudication  on  the  7th  April,  1772, to  Charles  de  Morand, 
the  son,  when  the  sale  of  his  ancestor's  succession  took  place. 
The  words  of  the  adjudication  are,  Jinca  y  habitadon  dicha 
Uerra  y  habitadon. 

4.  It  cannot  be  contested,  and  it  has  been  fully  conceded, 
that  this  adjudication  is  a  sale  per  aversionem^  but  it  is  conten- 
ded that  the  whole  estate  of  Morand  did  not  pass  by  the  adjudi- 
cation, but  merely  the  quantity  mentioned  in  the  inventory, 
leaving  to  the  ancestor  of  the  present  plaintiils,  the  imme- 
diate heirs  of  Charles  de  Morand,  according  to  their  location, 
a  large  space  of  ground  situated  between  the  public  square 
and  Ursuline-street,  extending  back  in  the  rear  to  the  plan- 
tation of  GrijSbn. 

5.  A  reservation  of  any  part  is  inconsistent  with  a  sale 
per  aversianem*  The  efiect  of  a  ealeper  aoersionem  is  to  des- 
troy an  admeasurement,  or  any  designation  of  quantity;  this 
is  of  its  essence,  and  which  distiaguishes  it  from  sales  per 
mcnsuram*  In  the  sale  per  avernonem^  the  cbject  is  sold  and 
the  quantity  is  immaterial.  Cuney  vs.  Archinord^  5  MarHn^ 
JV.  S.  242.  Pothierj  contrai  de  vente^  nos.  254,  255.  Digeit^ 
lib.  18,  tit.  1,  lex.  40,  sec.  2.  Ibid.  lib.  19,  tit.  1,  lex.  42.  2 
JFftt/ot,  550.  3  ibid.  7.  Pandects^  translated  by  Breard  Mtmlle^ 
vol.  19,  nos.  68,  71,  p^  433,  441.  Faria,  CommetUary  on 
Corrvmas,  vol.  4,  p.  84,  no.  30.  2  Johns.  37.  7  id.  217. 
15  id.  471.     18  id.  449.     Gomez,  varias  reaolutiones,  vol.  I, 
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Kambm^*.  part  %  ck.  2,  no,  16.    Dictionmre  du  Digeriej  vaio  ventcy  p. 
«====s  555,  no.  71. 
"J^JJJJ*         6.  The  woidfl  used  m  the  act  of  adjudication,  are  finea  y 
^-         haihiuaion.    The  meaoine:  and  effect  of  these  expressions  are 

■4T0Ky  ETC*  or 

vKw-oRLSAir*.  land  and  ptankOion,  The  Morand  plantation  was  the  onl j 
settlement  on  the  bayou  road  this  side  of  the  plantation  of 
Griffon,  between  it  and  the  city.  It  was  called  and  known 
by  the  name  of  its  proprietor.  The  other  plantation  is  men- 
tioned in  the  inventory,  as  a  plantation  a  TchoupiknUasj  and 
u  described  in  the  sale  of  the  8th  of  April,  1773,  as  belonging 
to  the  succession  of  the  late  C.  de  Morand.  The  Morand 
plantation  is  called  the  principal  plantation,  in  the  partition 
of  Morand's  succession.  It  was  his  last  place  of  residence, 
and  upon  it  the  sale  was  made  under  the  denomination  before 
recited. 

7.  The  sale  was  made  without  reservation  of  any  part  of 
the  Morand  plantation.  The  purchaser  was  one  of  the 
owners,  and  consequentiy  well  acquainted  with  the  proceed- 
ing in  relation  to  the  affitirs  of  the  succession.  He  expressly 
says  in  ins  sale  to  Paul  Moreau,  that  he  sells  the  property  as 
of  about  ten  arpents  fronting  the  city,  by  a  depth  of  seven  on 
tiie  bayou  road,  and  by  a  depth  of  twenty-two  arpents  on  iho 
other  side  of  the  bayou  road,  with  the  buildings,  dependen- 
cies,  &c,  bounded  on  one  side  by  the  tract  of  Docquemenil 
Morand,  (now  Griffon's)  and  on  the  other  by  the  city,&c. 

8.  If  the  sale  of  1772,  be  a  sale  per  aversionemj  as  it  is 
admitted  to  be;  if  it  be  of  the  Morand  plantation,  and  if  the 
boundary  proximate  to  the  city  be  of  ten  arpents  fronting  to 
the  city,  the  land  in  questicm,  part  of  the  circus  square,  passed 
to  C.  de  Morand,  and  from  the  plaintiffs'  ancestor. 

9.  The  defendants  claim  and  possess  under  complete 
titles.  Claude  Trem^,  under  whom  we  claim,  received  and 
delivered  to  us  the  original  titles.  We  possess  to  the  extent 
of  our  titles,  andjwe  invoke  the  benefit  of  prescription ;  of  tiie 
benefit  of  half  a  century.  The  record  contains  a  full  account 
of  the  ages  of  the  parties  plaintiff,  and  of  tiie  births  and 
deaths  of  their  ancestors,  from  1773  to  the  institution  of  this 
suit.  From  this  it  will  appear  prescription  is  complete  against 
tiie  whole  of  them. 
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10.  The  laws  of  prescription  which  govern  the  case,  are  *^jJ23li«*' 
those  of  Spain  and  not  of  France,  up  to  the  repeal  of  the  = 

former  in  1838.    In  this  case  the  Spanish  laws  are  authority,     horamb  a 


and  the  French  are  not.    The  Roman  law  being  the  foun-         «*• 

HAYOR,  XTC.  or 

dation  of  the  Spanish,  is  not  without  its  authoritj,  as  has  hsw-obuuits. 
been  repeatedly  recognised  by  tibis  court.    From  1835,  we 
have  the  Louisiana  Code* 

11.  By  the  Spanish  law,  possession  of  an  immovable  ten 
years,  in  good  faith,  and  holding  by  a  just  title,  such  as  by 
purchase,  exchange,  donation,  or  as  a  legacy,  while  the 
owner  was  in  the  country,  or  twenty  years  if  out  of  it,  such 
person  will  acquire  the  thing  by  prescription.  ParUda^  3, 
29.18. 

12.  If  a  man  have  continued  the  possession  of  an  immova> 
ble  thirty  years  or  moi^,  and  no  suit  brought  against  him 
during  the  time,  he  will  acquire  it  by  prescription;  even  if 
it  has  been  stolen,  or  obtained  by  violence  or  robbery.  In 
this  prescription,  good  faith  is  not  required.  Partidas^S^ 
29,  19  and  21.  6  Febrero,  2,  lib.  3,  ch.  2,  sec.  4,  no.  457. 
Institutes  Civil  Law  of  i^osn,  108.    Johnson^ s  translation. 

13.  Immovable  estates  may  be  prescribed  after  thirty 
years  possession,  though  possessed  without  title  and  knavidily. 
Old  Civil  Code  J  art.  66,  p.  486. 

14.  All  actions,  real,  personal  and  mixed,  are  prescribed 
in  thirty  years.  Recop.  lib.  4^  title  15,  lam  6.  Institutes  Civil 
Lam  of  Spainy  109. 

15.  The  person  pleading  this  prescription,  is  not  obliged 
to  produce  any  title,  nor  can  it  be  alleged  against  him  that  he 
acted  knavishly.     Civil  Code^art.  65,/).  486. 

16.  It  cannot  be  disputed  here  that  the  defendants  and 
their  predecessors,  had  the  only  kind  of  possession  of  the  lots 
in  question,  of  which  the  property  was  susceptible;  at  least 
we  had  civil  possession  of  them,  which  is  as  available  to  the 
party  as  corporal  possession.  Partidas  3, 30,  2.  Institutes  of 
the  Civil  Law  of  l^ain^  105. 

17.  The  testimony  shows  the  corporation,  and  those  under 
which  it  claims,  possessed  the  premises  up  to  the  uttermost 
limits  of  the  Morand  possessions  bordering  on  Grifibn's  line, 
since  April,  1775,  without  interruption. 
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^SI^iSl*      ^^  ^  reference  to  the  births  and  deaths  of  the  children 

====»  and  descendentsof  Charles  Morand,  senior,  as  proved  in  the 

BSIK8        record,  will  show  that  the  prescription  of  thirty  years  has 
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run  against  all  the  plaintiffi. 


Mathews,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiffi,  as  heirs  to  the  succession  of  their 
their  ancestor,  Charles  Morand,  sen.  claim  a  tract  of  land, 
situated  in  the  angle  formed  by  the  bayou-road  and  the  then 
outward  limit  of  the  city  of  New-Orleans,  now  Rampart 
street,  extending  from  ihe  said  road  leading  to  the  bayou  St 
John,  along  Rampart  street,  to  the  south  corner  of  the  public 
square  where  formerly  stood  fort  St.  Ferdinand,  and  back 
from  said  comer  fourteen  arpents,  by  ten  on  the  north-eastern 
limit,  &C. 

The  defendants  deny  the  allegations  in  die  petition,  and 
8e,t  up  title  in  themselves,  as  derived  through  several  mesne 
conveyances  from  the  same  person  under  whom  the  plaintiffs 
claim. 

Judgment  being  rendered  in  the  court  below  in  favor  of 
the  former,  the  latter  appealed. 

The  evidence  of  the  case  show8,that  Charles  Morand,  sen., 
was,  at  the  time  of  his  death,  the  grantee  and  owner  of  seve- 
ral tracts  or  parcels  of  land,  situated  on  the  road  of  the 
bayou  St.  John,  on  both  sides,  and  fronting  on  the  rear  limit 
of  the  city.  These  tracts  were  adjoining  to  each  other,  in 
such  a  manner  as  to  be  capable  of  forming,  together,  one 
consolidated  plantation  or  farm.  The  grantee  and  owner, 
at  and  previous  to  the  time  of  his  deaths  made  his  residence 
and  had  his  principal  establishments,  near  to  the  bayou-road, 
and  on  the  lefr  side  thereof  in  going  from  the  city  to  the 
bayou  St.  John.  On  this  side  is  situated  the  tract  called  the 
Briqueterie^  which  he  had  acquired  by  purchase  from  the 

*  This  opinion  was  pronounced  at  the  last  June  tenn,  on  the  principal 
questions  involved  in  the  case ;  and  the  following  one  was  pronounced  at  the 
present  term,  on  the  question  of  prescription,  as  to  part  of  the  tract  in  dis 
pute. 
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French  West  India  Company  in  1731 ;   adjoining  fiiereto,  Eotaiih  JM. 

and  between  it  and  tlie  limit  of  the  city,  he  obtained,  hy  ""        

eoiiceMion  from  the  French  government,  in  June  1796,  a  tri*     ^^m  ^ 
angle  of  land  containing  eleven  snperfikial  arpents.    In  the  ^^^^^^^^  -., 
same  manner  and  at  the  same  time,  he  acquired  another  tract,  ir<w-0Rt.xiBf8 
adjoining  the  Briqueterie,  and  fronting  on  the  citj,  (in  the 
greater  extent  of  its  front,)  on  the  right  hand  side  of  the 
ba^ou  road,  and  extending  to  a  certain  depth  on  a  Kne  paral- 
lel to  the  side  Hne  of  the  tract  which  he  had  purchased  froni 
the  Company  of  the  Indias,  &c.     The  land  now  in  dispute, 
fe  sittfated  fm  the  base  of  the  triangular  tract,  and  may  extend 
into  timt  which  was  acquired  under  the  name  of  the  Brique>- 
terie. 

In  the  month  of  October,  one  thousand  seven  hundred  and 
fifty-six,  the  owner  of  this  property  died,  leaving  as  his  heirs 
four  children,  all  minors.  In  November,  of  the  same  year, 
an  inventory  was  made  of  his  succession,  in  which  were 
noted,  amongst  other  things  belonging  thereto,  several  of  the 
fitle  papers  of  the  deceased,  &c.  The  plantation  on  which 
he  resided  is  mentioned  in  the  inventory,  but  seems  not  to 
have  been  appraised. 

In  the  investigation  of  this  cause,  it  is  deemed  unnecessary 
fo  notice  any  other  proceedings  which  took  place,  relating  to 
Die  succession  of  the  deceased,  until  February,  one  thousand 
seven  hundred  and  seventy-two,  at  which  time  an  inventory 
and  appraisement  were  made  of  it,  with  a  view  to  a  sale  and 
partition  amongst  Ae  heirs.  In  pursuance  of  the  intention 
to  partition  die  estate,  it  was  sold  at  auction,  and  on  the  7tfi 
of  April,  one  Aousand  seven  hundred  and  seventy-two, 
Charles  Morand,  tiie  son  and  one  of  Hie  heirs  of  the  intes- 
tate, became  the  purchaser,  by  regular  adjudication,  of  the 
principal  plantation  or  farm,  together  with  its  appurtenan- 
ces, which  belonged  to  flie  succession  of  his  fkther,  situated 
on  the  bayou  road  where  it  leaves  Ae  city,  (Jlnca  y  habitts- 
don  sita  a  la  salida  de  eski  cittdadj  en  el  camino  del  bayou^ 
This  adjudication  took  place  in  reference  to  (lie  inventory 
which  had  been  made  in  the  month  of  February  preceding, 
in  whi<$h  flie  plantation  is  described  in  the  following  manner: 

90 
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E^[U«*^»*  ^Dier  arpanes  que  dixieron  tener  (Tha  tierra  en  JrerUe  de  la 
■  =  dudadj  sobre  el  fundo  de  sieie^  que  corren  wbre  el  camino  del 

"bxiiu       ^Aa  bagauj  en  donde  estan  la  ccua  principaly  ^c  y  iobre  irenUy 
^'  doa  de  /undo  del  oiro  lado  del  camino^"^  Sfc. 

■ATOR,  BTO.  OF  •^ 

As  both  the  parties  to  this  action  claim  title,  immediately 
or  mediately,  from  the  original  grantee  and  proprietor,  no 
question  can  be  raised  in  relation  to  the  validity  of  his  title 
to  the  land  in  dispute;  and  no  objection  has  been  made  to 
the  mesne  convejances  by  which  the  defendants  acquired 
title  finally  from  Claude  Trem^,  their  immediate  vendor. 

The  first  question  to  be  decided,  relates  to  the  location 
and  quantity  of  the  land  which  was  transferred  to  Charles 
Morand,  jun.  under  the  adjudicaticm  to  him  of  the  plantation 
{Jinca  y  habitacion)  which  belonged  to  the  succession  of  his 
father,  as  described  in  the  proces-verbal. 

We  have  already  seen  how  this  plantation  was  defined  and 
limited,  by  the  description  contained  in  the  inventory,  in  re- 
ference to  which  the  sale  was  made.  The  persons  who  offi- 
ciated in  making  that  instrument,  said  that  it  contained  ten 
arpents  front  on  Uie  city,  with  seven  in  depth,  which  nm  on 
the  bayou  road,  &c 

But,  according  to  the  delineations  of  the  plans  of  survey^ 
made  to  aid  in  the  examination  of  the  respective  claims  and 
pretensions  of  the  parties  now  litigant,  it  is  discovered  that 
the  three  tracts  of  land  which  belonged  to  the  estate  of  Mo* 
rand,  sen.  and  which  fronted,  in  the  greater  part  of  their 
extent,  on  the  city,  have  a  front  of  fourteen  arpents,  of  which 
about  three  on  the  right  hand  side  of  the  bayou  road,  did  not 
touch  the  limit  of  the  city,  at  the  time  the  inventory  of 
1T72  was  made;  as  the  city  did  not  then  extend  so  fiir  as  the 
entire  front  of  the  lands  granted  to  the  original  grantee,  and 
acquired  by  purchase  in  1756  and  1731. 

The  adjudication  having  been  made  of  an  entire  planta- 
tion, and  for  a  whole  sum  as  the  price,  it  is  admitted  that  it 
partakes  of  the  nature  of  a  sale  per  aoersionem^  whether  it 
be  such,  or  not,  we  deem  it  useless  to  inquire. 
JJJjj^^jjj^     Leaving,  therefore,  out  of  view,  the  authority  cited  to  show 
«-  the  legal  consequences  of  a  sale  of  that  kind,  as  being  unne^ 
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ccoonry  to  support  the  pretensions  of  tibie  defendants,  we  are  ^^'^  ^"^ 


of  opinion,  that  Charles  Morand,  jun.  under  whom  they 

claini)  acquired  title,  hy  the  adjudication  made  to  him  in     ''^^^ ' 

April,  1172,  to  ten  arpents  fronting  on  the  city,  with  a  depth         *•• 

of  seTen,  running  on  the  base  line  of  the  triangular  tract,  wbw-oklxavs. 

and  continuing,  for  quantity,  on  the  upper  or  south-western  penn  ftootin^  on 

line  of  the  tract  of  the  Briqueterie,  and  a  depth  of  twenty-  the  cS^ofNev- 

Orleans^  with  sov* 

two  on  the  right  hand  side  of  the  bayou  road.  enindepthwudi 

niBOB  fhabajov 

This  opinion  is  formed  in  accordance  with  our  understand-  ro^u»d  tin  b- 
ing  of  the  description  given  of  the  plantation,  in  the  inven-  ^^^  ISJSS 
tory  of  1772,  and  the  terms  of  the  iSnal  adjudication  of  it,  in  JL^S^^'SJS 
the  month  of  April  of  that  year;  and  of  the  plans  or  plats  ^S^L^e  bl!^ 
of  survey,  made  in  conformity  to  the  grants,  &c»  of  the  locus  m  the  then  link 

of  the  eitj,  thn 
tffl  quo*  Tendee   wee   de- 

creed  to  take  ten 

It  is  contended  by  the  counsel  of  the  plaintiffi,  that  in  wpenta  in  thM, 
order  to  satisfy  the  call  for  the  side  line  of  seven  arpents  in  comerofthetraci 

■^  ^  left  of  the  Hjw 

depth,  a  point  must  be  assumed  on  the  rear  limit  of  the  city,  JJlJ;jSlS££ 
fipom  which  the  distance  required  will  reach  the  bayou  road 
at  the  place  where  the  principal  house  occupied  by  the  ori- 
^nal  proprietor  of  the  plantation,  in  his  life  time,  was 
situated. 

To  such  a  construction  as  this,  of  the  terms  used  in  the 
inventory,  we  are  unable  to  give  our  assent.  It  is  true,  that 
the  persons  who  were  engaged  in  inventorying  and  appraising 
Oxe  property  of  Morand's  succession,  seem  not  to  have  refer- 
red, specifically,  to  the  plans  of  the  different  tracts  of  land 
which  constituted  the  entire  plantation  on  which  the  deceas- 
ed had  resided,  and  which  was  adjudicated  to  his  son.  They, 
however,  describe  it  as  having  ten  arpents  in  front  of  the  city, 
on  a  depth  of  seven,  which  run  on  the  bayou  road,  where 
are  the  principal  house,  and  other  buildings,  and  improve- 
ments. 

This  inventory  was  made  with  a  view  to  the  partition  of 
the  estate  of  the  deceased  amongst  his  heirs;  and  it  may 
fiiiriy  be  presumed,  that  the  intention  of  those  who  were  en- 
gaged in  the  partition,  was  to  sell  the  whole  of  that  estate  in 
such  parcels  as  might  facilitate  the  adjudication,  and  procure 
a  just  price  for  the  property.     It  cannot  be  believed,  that 
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EAmitv  Pii'  thej  intended,  by  the  description  given  of  the  principal  plaik- 
II  =s  tation,  to  divide  it  into  two  or  more  parts,  or  parcels,  and 

''h]eir9 '^     sell  one  only,  leaving  the  others  to  be  disposed  of  at  a  future 

M*         time,  or  retained  for  the  heirs.     This,  however,  would  result 

R9w-oRUAiia.  from  the  pretensions  of  the  plaintifis,  if  their  views  must  be 

If  in  tha  de.  Carried  into  effect.  The  purchaser  of  this  plantation  bou(^ 
7!u^  I  Dbtiu-  it  as  having  ten  arpents  fronting  on  the  rear  of  the  city^ 
pnHftion  Among  &c«,  and  scvcn  in  depth  on  the  left  side  of  the  bayou  road. 

the  helrt  fnd  co-  '  ^  > 

proprietor*,  there  to  rutt  on  sald  road,  not  to  run  to  it     The  word  used  in  the 

era  wordv   of  n 

S^wM  hS&  inventory  is  sobre^  not  hasta^  which  should  have  been  used  il 
ftrtoft ale ofSe ^^  ^^  heeix  intended  to  fix  the  principal  house  on  the  road, 
eiitira  pKit»ti<i9.  ^  ^e  terminating  point  of  this  line.  But  it  is  unposablei 
lU^cording  to  the  designation  of  tiie  inventory,  which  gives  . 
ten  arpents  to  front  on  the  city,  that  this  number  can  be  had^ 
tmless  the  side  line  given  as  one  of  the  limits  of  ti»e  planta- 
tion, be  run  from  a  point  on  the  front  Umit  at  a  considerable 
distance  from  the  place  where  the  bayou  road  leaves  the  dty^ 
and  to  the  left  of  said  road.  This  side  line  cannot,  therefore^ 
coincide  with  the  road.  The  terms  of  the  inventory,  how« 
ever,  require  it  to  be  run  on  the  road;  but  to  run  it  immedi-* 
ately  there,  would  destroy  the  call  for  ten  arpents  in  front; 
therefore,  this  line  cannot,  witii  propriety,  be  thus  run:  and 
it  would  be  equally  inconsistent  with  the  description  oi[  the 
inventory,  to  run  it  from  a  point,  arbitrarily  assumed,  on  th0 
limit  of  the  city,  to  terminate  on  the  road  at  the  distance 
required,  because  such  a  direction  or  course  is  not  designated 
in  that  instrument,  and  would  be  wholly  in  opposition  to  all. 
the  plans  of  survey  made  in  conformity  to  the  various  grants 
of  the  tracts  of  land  which  constitute  the  plantation  sold. 
This  line  should,  in  our  opinion,  conmience  at  a  point  on  the 
limit  of  the  city,  which  will  give  to  the  purchaser  ten  arpentS: 
front  on  said  city,  and  run  in  a  direction  as  nearly  parallel 
i^th  the  bayou  road,  as  the  courses  of  the  tracts  of  land  which 
constitute  the  plantation  bought,  vrill  permit  The  buyer 
w;as  bound,  according  to  the  temu  of  the  inventory  and  ad<^ 
judication,  to  take  ten  arpents  front  on  the  city;  to  obtain  this 
QHmberpf  arpents,  one  extreme  or  other  of  the  grants  fi^nt* 
ing  on  the  place  designated,  must  be  assumed  as  a  point  of 
beginning,  and  the  most  proper  of  these  extreme  points,  ap- 
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pears  to  us^  to  be  that  which  gives  the  whole  front,  as  called  £aits«i  Dm.- 


for,  on  the  citj;  and  this  we  believe  to  be,  according  to  the 

plans  axhibited  in  the  case,  the  base  line  of  the  triangular     «*>^a>^'s 


tract,  at  the  point  where  it  touches  the  city.    It  is  pretty  evi-         vt. 
dent,  from  the  testimony  of  the  cause,  that  a  line  drawn  as  nmw-naxiMt. 
contended  for  by  the  plaintifis,  would  not  include  all  the  wor 
provements  which  were  on  the  plantation  at  the  time  of  its 
sale. 

The  circumstance  of  the  mesne  proprietors  having  execu« 
ted  acts  of  ownership,  more  pai'ticularly  in  rekition  that  part 
of  die  plantation  situated  on  the  right  hand  side  of  the  bayoa* 
road,  caimot,  in  our  opinion^  be  opposed  on  any  just  princi- 
ples of  interpretation,  to  the  construction  which  has  been 
given  to  the  terms  of  the  inventory  and  adjudication*    Title 
to  property,  and  possession  er  acts  of  owBership,  are  distinct 
things;  the  latter  does  not  imply  the  former;  but  the  former- 
may  always  Induce  the  latter,  wheoever  individual  rights  can 
be  enforced  by  judicial  authority.    The  title,  as  ^^^qusred^^J^i^^^^* 
under  the  acyudicatioa,  and  which  has  been  regularly  trans*^]^^^^*^!^ 
forred  to  the  defendants,  cannot  be  affected  by  tiie  manner  ^t^^^ 
in  which  the  intermediate  proprietors  possessed  and  and  used  pJ^tflanot^S^ 
the  land,  plantation  Jit*ca  y  habiktciony  or  by  whatever  name  iBwhichthaintar. 
the  thing  sold  may  be  called.     Neither  can  the  title  tkustonpoaMMelaiid 

nwd  the  land,  9Mr 

acquired  be  afiected  by  the  occupancy  of  part  of  it  asa^^BpAvupre- 
public  fort,  or  fortification,  except  so  for  as  such  occupancy  iAt«nnpted. 
might  operate  to  prevent  acquisition  of  title  by  prescription. 
It  must  be  admitted,  even  in  support  of  the  rights  claimed 
by  the  plaintiffi,  that  Morand,  sen.  was  the  lawful  proprietor 
of  all  the  land  immediately  in  the  rear  of  the  city,  and  upi 
to  its  limit,  in  that  quarter  which  was  embraced  by  his  several 
grants  and  purchase  from  the  West  India  Company^  Conse^ 
quently  no  question  can  be  usefully  raised,  in  the  present 
case^  as  to  the  true  meaning  of  the  words  /rente  or  face*  The 
l^gal  import  of  these  terms,  as  used  in  concessions  and  sales 
of  land  in  this  country,  waa  much  commented  on  in  the  mul* 
tiforious  suits,  relating  to  the  alluvion  in  front  of  the  suburb 
St.  Mary,  heretofore  determined  by  the  tribunals  of  the  late 
territorial  government,  and  those  of  tile  state;  and  it  is  be- 
lieved, that  these  wortb  (although  they  may  occasionally  be 
merely  descriptive,)  generally  carry  grants  of  land  to  the 
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*jES!i»^  object  designated  as  the  front,  &c.,  where  nothing  intervenes 
,      to  prevent  this  effect. 

If  any  part  of  the  Jincay  habiiacion  which  belonged  to  the 


HATO]LSTo.or  succession  of  Morand,  the  father,  did  not  pass  by  the  adjudi- 
wmwomLEAMM,  cation  to  his  son,  it  was  that  part  which  did  not  front  on  the 
city  at  the  time  of  said  adjudication,  and  any  quantity  adja- 
cent thereto,  necessary  to  curtail  the  whole  front  so  as  to  leave 

ten  arpents.    This  part,  however,  is  not  claimed  in  the 
present  action. 

We  deem  it  useless  to  notice  very  particularly,  the  contest 
raised  in  the  course  of  argument,  relative  to  the  signification 
of  the  Spanish  words  Jinca  y  habitacion^  and  the  French  word 
AaMtoh'on;  for,  if  it  be  admitted,  that  the  latter  alone  would 
not  convey  the  idea  which,  in  English,  is  attached  to  the  word 
plantation,  yet,  when  united,  they  certainly  mean  something 
more  than  a  mere  house  for  dwelling  in.  The  term  habitch 
Hon^  in  the  French  language,  seems  to  have  been  used  in 
some  of  the  colonies  of  that  government,  to  convey  the  idea 
of  what  is  called,  in  English,  a  plantation  or  farm;  and  it  is 
shown,  by  many  examples  cited  by  the  counsel  for  the  de- 
fendants, that  the  same  word  habiiacion^  in  Spanish,  has 
been  frequently  used  by  the  officers  of  the  Spanish  govern- 
ment, after  the  acquisition  of  Louisiana  from  the  French 
king,  in  the  same  manner  as  it  had  been  previously  used  in 
the  colony  by  the  first  proprietor.  And  (his  must  evidently 
be  the  manner  in  which  it  was  used  in  the  present  instance, 
or  we  should  have  a  dwelling  place  or  house,  described  as  hav- 
ing ten  arpents  in  front.  Usus  est  arbiter  lingua;  and  words, 
though  of  various  significations,  must  always  be  received  in 
tiiat  sense  which  renders  most  intelligible  writings  containing 
them. 

Being  of  opinion  that  Charles  Morand,  jun.  acquired  title 
.to  the  land  in  dispute,  by  the  adjudication  of  1773,  and  that 
the  title  thus  acquired  has  been  regularly  transferred  to  the 
defendants,  it  is  unnecessary  to  examine  any  other  question 
in  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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t  _ 

Eastbrr  Dis. 

SAME  CASE-  Jf4ire*.183S. 


HO&AHD't 

Mathews,  J.  delivered  the  opinion  of  the  court.  hxiks 

lUTOB,  wro.ow 
The  principal  questions  in  this  case  have  already  been  uw-oBLXAvt. 

iiettled  by  a  judgment  of  the  appellate  court,  rendered  in 
June  term,  one  thousand  eight  hundred  and  thirty-two* 
That  judgment  was  in  affirmance  of  the  one  rendered  by  the 
District  Court,  which  adjudged  to  the  defendants  all  the  land 
which  they  held  and  possesse'd,  under  a  title  from  Claud 
Trem6  and  his  wife,  their  immediate  yendors.  The  act  of 
sale  under  which  Trem6  and  wife  acquired  title,  describes 
the  property  sold  (which  was  a  tract  of  land)  by  limits,  and 
is  consequently  a  sale  per  ctoersionem*  The  tract  thus  pur- 
chased, was  composed  of  several  distinct  tracts,  or  parts  of 
them,  which  originally  belonged  to  the  ancestor  of  the  plain- 
tifis,  Charles  Morand,  sen.,  and  was  adjudicated  to  his  son 
Charles,  at  the  sale  of  his  succession,  by  quantity,  not  by 
fixed  limits.  The  dispute  between  the  present  partiesy 
relates  solely  to  one  of  those  original  tracts,  that  is  known 
by  the  name  of  the  Brick  Yard,  which  is  situated  on  the 
left  hand  side  of  the  road  leading  from  the  city  to  the  bayoa 
St.  John,  and  which  was  described  in  the  adjudication  to 
Charles  Morand,  the  son,  as  having  about  seven  arpents  in  ' 
depth,  running  from  the  city,  on,  or  parallel  with  the  bayou 
road.  He  afterwards  sold  it  to  Paul  Moreau,  under  the  fol- 
lowing description:  ^  Una  tierra  de  como  diez  arpanes  dejrente 
a  la  ciudad  sobre  el  Jundo  de  stete  que  corren  sobre  el  camino  del 
bayou  de  San  Juan^  S;c*;  lindada  de  un  lado  a  la  Hirrade  do$ 
arpanes  pertenentes  a  Dn.  Louis  Docmini^  y  del  otro  a  la  ciudad^ 
i^c.  The  limits  thus  given  embrace  considerably  more  than 
seven  arpents  in  depth,  extending  to  the  tract  of  land  which 
formerly  belonged  to  Doquemenil  Morand,  now  the  property 
of  Grifibn.  As  Charles  Morand,  the  seller  to  Moreau,  had 
acquired  no  title  to  any  land  beyond  seven  arpents  in  deptb^ 
running  from  the  city,  by  the  adjudication  of  his  father's  suc- 
cession, it  is  clear  that  he  could  not  legally  convey  any  to 
his  vendee.    The  land  beyond  these  seven  arpents,  and 
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•Eastkm  Dn.  extending  to  the  limit  of  Griffon's  plantation,  is  now  the 
—  only  remaining  subject  of  dispute  between  the  parties  to 
^,^^*     this  action,  and  it  offers  a  single  question  for  solution;  that  is, 
««•         whether  Moreau,  and  those  claiming  under  him,  have  acquir- 
Rw-oRLZAirs.  cd  title  bjr  prescription*  Two  kinds  of  prescription  are  relied 
on  by  the  defendants,  hnge  and  hngimme  temporis.    The 
facts  of  the  case  would  periiapd  not  fully  support  the  latter, 
notwithstanding  a  possession,  or  occupancy  and  use  of  part 
of  the  premises,  since  the  year  one  thousand  seven  hundred 
and  seventy-five,  until  the  commencement  of  the  present 
suit  in  one  tfaoosand  eight  hundred  and  thirty*    We  are 
however  of  opinion,  that  the  defendants  have  h  right  to  the 
lienefit  of  the  former. 
tiM^rf^tSrSd     '^^  8^^®  effect  to  the  prescription  often  and  twenty  years, 
S^'^iut  l?2  ^^^  tilings  are  required  by  our  laws,     A  just  title,  posses- 
^uS';S!i£^,  a<»  and  good  feith.    The  leading  principles  of  the  Spanish 
i^^r^S!!^  **^*i  which  govern  the  present  case,  do  not  differ  materially 
dMdiuSf^l^from  the  French.     The  systems  of  jurisprudence  of  both 
inpoaNMion.  ^  cooutries.  It  is  believed,  are  mainly  founded  on  the  Roman 
Civil  Law*    In  relation  to  the  three  requisites  above  stated,  as 
necessary  to  give  tide  by  prescription,  we  do  therefore  refer 
principally  to  the  definitions  and  doctrines  found  in  Pothier^s 
treatises  on  possession  and  prescription,  these  subjects  being 
therein  treaited  in  a  perq^cuous  manner,  with  copious  refer- 
ences to  the  laws  on  which  the  doctrines  of  the  author  are 
Ikised* 

A  just  title  of  possession,  is  one  translative  of  property  or 
a  contract  or  deed,  in  consequence  of  which  any  person  is 
put  in  possession  of  a  thing.  Poihier  PrescripHoriy  no.  57. 
Titles  of  this  nature  are  of  various  kinds  as  pro  enq)U)rej  pro 
herede^  tire.  In  the  present  case,  the  defendants  claim  the 
benefit  of  a  HHepro  emtore^  and  the  main  basis  of  their  claim 
is  tlie  act  of  sale  from  Charles  Morand,  the  son,  to  Paul 
Moreau,  passed  on  the  35th  April,  1775.  We  have  already 
transcribed  from  this  deed,  tiie  clauses  relating  to  the  des- 
cription of  the  property  sold.  By  these  extracts  firom  the 
act  of  sale,  the  description  of  the  land  gives  the  depth  of 
seven  arpents,  running  on  a  parallel  with  Ate  road  of  the 
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bajou  St.  John,     But  it  also  gives  as  a  limit  iD  the  rear,  the  ^^^Jf",^- 


land  of  Doquemenil  Morand,  now  the  plantation  of  Griffon. 
Under  this  description,  and  with  a  knowledge  of  the  locus  in     ^^^^^  ^ 
quo,  as  it  was  situated  in  relation  to  the  adioinibg  planta-         *'* 
tions,  which  the  vendor  and  vendee  maj  be  presumed  to  nxw-oblxaiti. 
have  possessed,  the  latter  may  well  have  considered  that  he 
was  buying  a  tract  of  land  according  to  limits,  and  not  agree- 
able to  quantity ;  the  price  paid  being  a  total  and  fixed  sum 
for  the  whole  tract,  and  not  so  much  per  arpent;  and  that  the 
seller  intended  to  sell  the  whole  tract,  back  to  the  land  of 
Doquemenil  Morand,  cannot  be  doubted.     The  entire  tract  entire  "Siet' or 
having  been  sold  by  limits,  for  a  whole  and  definite  price;  •wii^aiMi'dafl- 
these  circumstances  must  control  the  problematical  descrip-per  ovcraiMMm, 

and  the  cireuni- 

tion  as  to  quantity,  and  inve  to  the  sale  the  character  of  one  atance*  coatroi  • 
per  aversionemm     4  JV.  S.  p.  428.  de«criptkm     «r 

-■  '  qiiantiQr. 

This  title  was  clearly  translative  of  property  to  the  whole 
extent  of  the  limits  given  in  the  act  of  sale,  and  the  evidence 
shows  that  the  vendee  took  possession  under  the  sale,  and 
altho'igh  the  record  affords  no  proof  of  a  formal  delivery  to 
him  of  the  thing  sold,  yet  neither  is  there' any  evidence  that 
the  possession  assumed  was  contrary  to  the  wtU  *of  the  ven« 
dor.  It  must,  therefore,  be  considered  as  a  civil  possession 
pro  empiorcj  extending  over  the  whole  of  the  tract  of  land,  as 
sold  by  limits.  In  order,  however,  that  title  by  prescription 
might  grow  out  of  this  possession,  it  is  necessary  that  it 
should  be  bona  fde,  and  uninterrupted  during  the  time 
required  to  prescribe. 

Against  the  good  faith  of  the  possessors  in  the  present 
instance,  the  plaintiffs  rely  on  that  part  of  the  act  of  salei 
which  states  the  manner  in  which  the  vendor  had  acquired 
title  to  the  property  sold,  wherein  it  is  declared  that  he 
acquired  it  by  adjudication  of  the  property  which  belonged 
to  his  father,  and  which  was  sold  at  public  sale,  &c.  By 
that  adjudication,  it  is  contended  that  the  purchaser  acquired 
title  to  only  seven  arpents  in  depth,  and  consequently  if  his 
vendee  had  used  ordinary  precaution  and  diligence,  he 
would  have  discovered  that  the  person  from  whom  he  bought 
bad  no  title  beyond  these  seven  arpents.  Except  this  refer* 
ence  in  the  act  of  sale,  from  Charles  Morand  to  Paul  MoreWf 
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V^S^m!^  there  is  no  proof  showing  that  the  latter  knew  the  defect  of 
•  the  title  of  the  former;  and  this  is  a  simple  statement,  that 


the  tract  of  land  sold,  had  been  acquired  by  adjudication  at 


«.«^JTl^  -.-Public  sale  of  the  succession  of  Charles  Morand.  the  elder. 

vsw-oBLSAfft.  without  indicating  any  place  where  the  notarial  proceed- 
ings might  be  found.  In  this  respect  the  pretensions  of  the 
plaintiA  rest  on  a  foundation  weaker  than  that  relied  on  by 
FktAei^s  heirsj  in  their  suit,  vs.  Cavalier^  eU  al»  For  in  that 
case,  the  reference  to  the  original  title  under  which  the  de- 
fendants held,  indicated  the  notarial  office  where  it  was  to 
befennd;  it  was  deficient  in  the  formalities  required  bylaw, 
and  consequently  did  not  affi>rd  evidence  of  a  title  justly 
translative  of  property.  That  case  is  clearly  distinguishable 
from  tibie  one  found  in  3  JV.  5.  p.  618,  and  the  distinction  is 
made  evident  by  the  last  opinion  pronounced  in  Fletcher's 
case,  wherein  it  was  held,  that  the  means  indicated  of  obtain- 
ing knowledge  of  facts,  is  not  equivalent  to  actual  knowledge. 
We.perceive  no  good  reason 4;p  consider  the  doctrine  thus  esta* 
blished,  as  erroneous,  nor  is  it  impugned  by  that  laid  down 
in  the  case  cited  from  4  JV.  S.  p.  ^SH. 

The  good  feith  which  ought  to  accompany  possesdim  is 
defined  by  Potheir  to  he^juBla  opinio  queenH  dominii. 

Paul  Moreau  might  fairly  (according  to  the  limits  given  in 
the  sale  to  him,)  have  entertained  the  belief,  that  he  acquired 
title  to  the  tract  of  land  sold  as  far  as  the  boundary  of  the 
plantation  now  owned  by  Grifibn,  there  being  no  evidence 
to  show  that  he  knew  that  any  part  of  it  belonged  to  any 
other  person  at  the  time  when  he  took  possession  under  the 
sale;  nor  is  there  any  testimony  showing  that  the  good  faith 
which  commenced  with  his  possession,  ever  afterwards  ceased 
to  operate  on  the  minds  of  those  who  succeeded  to  his  rights, 
either  by  titles,  universal  or  particular,  down  to  the  present 
defendants.  The  possession  under  the  title  to  Moreau  being 
what  is  denominated  a  civil  possession,  extended  over  the 
whole  tract  sold,  according  to  the  limits  specified;  and  the 
testimony  of  die  case  shows  that  he  and  those  claiming  under 
him,  fenced  and  used  the  land  along  the  bayou  road,  to  the 
line  of  Gri£R>n's  plantation.  See  the  testimony  of  Melin^ 
Pegeau,  Gr^n,  Lambert,  Ducourdeau,  and  otiien. 


oeaipiM  • 


OP  THE  STATE  OF  LOUISIANA*  Si8 

But  it  does  not  suffice  to  acquire  title  under  the  law  of  E&itbbit  Dit. 
prescnption  that  the  possession  of  property  should  be  under  k 

color  of  title,  and  in  good  faith.    It  must  also  be  continuous       uim 
or  uninterrupted  during  the  whole  time  required  to  be  com-  „^^Q^^q  ^^ 
pleted  to  operate  a  title.  hew-oeliaiw. 

The  only  pretence  of  interruption  in  the  present  case  is  BoionffMapw- 
given  by  the  circumstance  of  a  fort  being  placed  in  a  situ-  ^ 
ation  which  required  the  shot  from  the  cannon  to  pass  over  a  mmum 
part  of  Moreau^s  tract  of  land.  The  site  of  this  fort  was  not 
on  any  part  of  the  ground  now  in  dispute;  nor  is  it  pretended 
that  the  guns  bore  directly  on  the  dwelling  of  the  possessor, 
or  that  he  was  necessarily  removed  from  his  habitation.  So 
long  as  he  occupied  any  part  of  his  plantation,  his  civil  poo- 
session  extended  over  the  whole.  We  do  not  believe  that 
the  mere  circumstance  of  a  man's  land  being  so  situated  in 
relation  to  a  fortification,  as  to  require  the  balls  from  the  guns 
to  pass  over  it,  ought  to  be  ccmsidered  as  an  interruption  of 
possession.  It  certainly  cannot  be  classed  under  the  bead 
of  civil  interruptions.    And  it  seems  to  us  to  be  a  use  of  the  tract  or  laad  m 


thing,  or  temporary  servitude  on  it,  not  incompatible  with^«f«Moratet 
the  possession  of  the  person  who  has  just  cause  to  believe  {;^^y]||]jc<M»  ^ 
himself  the  proprietor,  and  is,  therefinre,  not  what  may  be 
considered  as  a  natural  or  actual  interruption. 

We,  therefore,  conclude  that  the  defendants,  and  those 
under  whom  they  claim,  and  from  whom  this  title  has  been 
regularly  derived,  have  had  open,  peaceable  and  uninteiw 
rupted  possession  under  a  title  pro  emptore*  And  the  only 
question  which  remains  to  be  settled  is,  whether  this  po^- 
session  has  continued  a  time  sufficient  to  acquire  a  title  to 
the  premises  in  dispute,  by  the  prescription  of  ten  and  twenty 
years.  The  plaintiffs  are  descendants  from  fcar  branches, 
whose  stock  was  Charles  Morand,  senior,  being  his  diildren, 
ttkree  sons  and  adaughter.  The  evidence  shows  that  aU  llnsef 
the  children  of  Morand,  the  elder,  Hved  more  than  twenty 
years  after  they  became  of  age;  consequently,  the  prescrijh 
tion  longi  temporis  had  its  full  effect  before  their  deaths;. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afirmed,  wMi  costs. 
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.  BICAKO'S  HEIRS  w.  HIBIART,  ET  AL. 

APrsAL  waum  ths  oovkt  or  ths  foubth  district,  ths  judos  or  Tm 

THIRD  PRBflDIirO. 

An  affidavit,  atteBting  the  truth  and  correctness  of  the  facts  and  allegations 
In  the  petition  which  render  an  injunction  necessaiy,  b  insufficient  to 
authorise  the  court  to  issue  one. 

On  the  dissolution  of  an  injunction,  the  fee  of  the  defendant's  attonay 
nay  be  allowed  as  special  damages. 

This  action  was  brought  to  enjoin  the  sheriff  and  the 
plaintiff  in  another  suit,  from  all  further  proceeding  on  a 
Jteri  facias  which  had  been  issued  in  that  suit,  and  for  a 
decree  extinguishing  a  certain  promissory  note. 

The  curator  ad  bona  of  one  of  the  plaintiffi,  who  are  the 
minor  heirs  and  children  of  Marie  Louise  Cleotilde  Ricard, 
and  the  tutrix  of  the  others,  as  the  afiBdavit  states,  ^  being 
duly  sworn,  saj  that  the  facts  and  allegations  contained  in 
the  above  petition,and  which  render  an  injunction  necessary, 
are  true  and  correct"  The  bond  required  by  law  was  given, 
and  the  prayer  for  an  injunction  granted. 

The  defendants  moved  the  court  to  dissolve  the  injunction 
on  the  face  of  the  papers,  and  pleaded  res  judicata  to  the 
demand* in  the  petition.  They  demanded  twenty  per  cent, 
damagiss  on  the  amount  enjoined,  and  one  hundred  and 
fifty  dollars  as  special  damages. 

The  inferior  court  sustained  the  motion,  and  condemned 
the  plaintiffs  and  their  surety,  to  twenty  per  cent,  damages, 
with  the  taxed  costs,  and  seventy-five  dollars  as  special 
datnagfis,  being  the  value  proved  of  the  services  of  defen- 
dants'  attorney  in  this  suit    Theplaintiffi  appealed. 

Lahauioe^  for  appeUantSt 

!•  Th6  judgment  below  Is  erroneous* 
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3.  The  plain tijB&'  petition  contains  a  sufficient  showing  to  ^^^J^^*' 
sustain  the  action*  :  ■  ms 

3.  The  defendant  entirely  failed  to  establish  his  plea  of     "V,^'' 
res  judicatcu     Civil  Code,  art.  2265.  ^* 

4.  The  facts  stated  m  the  petition  are  taken  for  true  on 
the  motion  to  dismiss  the  injunction.    8  JV*.  5*  393. 

5.  This  is  clearly  an  action  in  nullity,  giving  rise  to  an 
injunction;  3  Ltu  Rep,  137;  the  result  of  which  would  virtu- 
ally cancel  the  mortgage*     Civil  Code,  art.  3351-3,  3339* 

6*  The  plaintiffs  were  wrongfully  condemned  to  damages, 
Ricard*8  heirs  vs.  Hiriart.  Attorneys'  fees  are  not  especial 
damages  in  the  meaning  of  the  law;  there  is  no  proof  of 
damages  as  contempla:ted  by  the  law. 

7.  The  security  on  the  bond  wis  wrongfully  condemned 
to  cost. 

Burke  and  Davis,  for  appellees. 

1.  The  proceedings  of  plaintifis  are  informal.  Code  of 
Practice,  art.  398,  no.  7.    Ibid.  art.  304. 

3.  This  petition  is  bad  and  insufficient  in  law.  Code  of 
Practice,  art.  548. 

3.  The  judgment  enjoined  has  the  force  and  effect  of  the 
thing  adjudicated.  Code,  art.  3532,  no.  9.  Case  of  RicarcTs 
heirs  vs.  Hiriart,  January  term,  1833.  Code  of  Practice,  art. 
889.     Act  of  April  7,  1826,  sec.  13. 

4.  The  prayers  of  the  petition  cannot  be  granted  to 
tiffs  in  this  suit.     Code  of  Practice,  art.  615. 

5.  Twenty  per  cent,  interest  as  damage  shoul 
Act  of  March  35, 1831.     Code  of  Practice,  art. 

6.  The  appeal  is  frivolous  and  taken  for  del 
Practice,  art.  907. 

Martin,  J.  delivered  the  opinion  of  the  court 

The  defendants  prayed  for  the  dissolution  of  the  injunction 
on  the  ground,  that  it  appeared  from  the  face  of  the  papers, 
that  it  was  wrongfully  issued  without  proper  showing,  and 
<m  the  plea  of  res  judicata. 
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^j£irdLim*'     ^^^  iDJanction  was  dissolved;    the  plaintiffi  and  their 
■I  surety  were  decreed  to  pay  ten  per  cent,  for  general,  and 

^^*^^^J     seyentj-fiye  dollars  for  special  damages  and  costs*     Thej 
«••         appealed. 

The  defendant  prayed  for  an  amendment  of  the  jadgment 
by  an  increase  of  the  damages  to  twenty  per  cent*  intereity 
and  damages  for  the  frivolous  appeal. 

The  plaintiffi  contended  that  the  injunction  ought  not  to 
have  been  dissolved;  and  as  they  were  not  parties  to  the  judg- 
ment, the  execution  of  which  they  had  enjoined,  damages 
ought  not  to  have  been  given  against  them  or  their  surety* 
The  affidavits  on  which  the  injunction  was  obtained,  attea. 
ted  the  truth  and  correctness  of  the  fiicts  and  allegations  in 
AaaiBdavit  attet.  the  petition,  which  rendered  an  injunction  necessary. 
ttdXntk»t%      The  present  case  cannot  be  distinguished  from  that  of 
tta^^loowwdk  Hebert  vs.  Jo/y,  et  aU  determined  in  last  January  term.    It 

taSkkTtoili!  ^^  ^^^  l^el^9  ^^&t  «^^^  ^  affidavit  is  absolutely  insuffi- 
^oriM  dM  .eottit  ^i^Q^  ^  authorise  an  injunction. 

We  think  the  general  damages  were  properly  allowed; 
because  there  is  a  second  injunction  to  arrest  the  judgment 
of  the  present  defendants;  and  because  on  the  second  injunc* 
tion  the  present  plaintiffs  were  reconvened  as  debtors  of  the 
present  defendants,  in  their  capacity  of  heirs. 

The  party  who  claims  an  injunction,  must  state  in  his  peti- 
tion the  facts  which  render  an  injunction  necessary.  Cbcie 
of  Practice,  This  means  all  the  facts  then  existing,  other- 
wise  he  might  successively  claim  sundry  injunctions  on  the 

tkmorMi1!ft£^  score  of  payment,  release,  compensation,  and  the  like. 

S?*  dSSJdLtf     ^^^  ^^^  ^^  ^^  attorney  were  properly  allowed. 

^SSaSJSSL^  We  do  not  think  that  the  court  below  erred  in  not  allowing 
the  maximum  of  general  damages;  nor  that  we  ought  to  give 
any  for  the  frivolous  appeal. 

The  Act  of  1831,  page  103,  requires  judgment  to  be  given 
against  the  surety. 

It  is,  therefore,  ordered^  adjudged  and  decreed,  tixat  tiie 
jw4gnfteot/Qf  the  District  Court  be  affirmed^  with  C08tg» 
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Eastbrn  Di8. 
Marehj  183$. 


M'DONOUGH  99,  ZACHABIE.  r 

m'dohouok 
v$. 

▲rpsAL  raoM  ths  cou&t  of  thb  tovbth  district,  tbb  judci  or  thx     zachabu. 

THOU)    PRKIIOlirO. 


The  condition,  on  the  fulfilnient  of  wfaieh  dependf  the  right  to  demand 
pajment  of  an  obligation,  must  appear,  by  positive  proof,  to  have  been  fully 
performed,  before  payment  can  be  demanded. 

▲Ithongh  the  performance  of  an  act  has  been  duly  registered,  so  as  to  operate 
legal  notice  to  all  persons,  it  is  insuftcient  notice  to  a  person  to  whom 
another  is  bound  to  make  known  the  fact  of  the  performance. 

Tbis  Bait  was  brought  for  the  payment  of  thirty^rseyen 
thousand  eight  hundred  and  thirteen  dollars,  with  interest  at 
six  per  cent,  by  a  seizure  and  sale  of  a  plantation  situated 
about  thirty  leagues  above  the  city  of  New-Orleans,  on  the 
right  bank  of  the  Mississippi,  and  fifty-four  negroes,  in  the 
posBeaoon  of  the  defendant 

Ob  the  33d  of  January,  1818,  the  plaintiff,  by  public  act, 
sold  this  plantation,  and  thirty  of  the  negroes,  to  John  T. 
Pemberton,  for  one  hundred  and  twenty-five  thousand  dollars, 
of  which  twelve  thousand  dollars  were  paid  at  the  sale,  and 
fer  the  balance,  the  vendee  executed  his  ten  promissory  notes, 
payable  to  the  order  of  the  vendor,  on  the  last  day  of  March, 
in  each  succeeding  year,  each  for  the  sum  of  eleven  thousand 
tibree  hundi^  dollars,  with  special  mortgage  for  their  pay- 
Bsent,  on  the  property  sold. 

On  the  27th  of  March,  1831,  Pemberton  sold  to  Joseph 

Erwin  the  plantation  and  fifty-four  slaves,  including  those 

he  had  purchased  from  the  plaintifi^  with  special  mortgage 

I  for  tbe  balance  then  due  the  plaintiff,  to  wit:  ninety  thousand 

four  hundred  dollars* 
I  On  the  10th  of  October,  1831,  Erwin  sold  the  prc^erty 

!  he  had  thus  purchased  to  Mrs.  widow  Zacharie,  wiA  special 

BKMigage  for  tiie  balance  then  due  to  the  plaintiff, to  wit:  the 
sum  of  seventy-nine  ttKMisand  dollars. 


A 
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EASTr.R.«  Di8.      Mfs*  ZachaHe  soon  afterwards  died;  the  plantation  atid 
=  slaves  were  sold  at  public  auction  by  order  of  the  parish 
MDiKsoooH    judge,  in  order  to  effect  a  partition  among  the  heirs,  and  the 
XACHARik.     defendant  becjime  the  purchaser. 

The  defendant  opposed  the  order  of  seizure,  averring  that 
Jie  was  disquieted  in  his  possession  of  the  premises,  hj  a 
suit  of  eviction  and  the  non-performance  bj  plaintifi^  of  a 
condition  precedent  in  the  obligations  which  the  plaintiff 
sought  to  enforce. 

The  order  of  seizure  which  had  been  obtained  was  enjoined, 
and  on  motion  to  dissolve  the  injunction  the  plaintiff  offered 
security,  to  which  the  defendant  tiled  several  exceptions. 

The  court  after  hearing  testimony  and  argument,  decided 
against  the  defendant  as  t^*  the  interest  claimed,  and  ordered 
the  injunction  to  be  dissolved,  on  the  plaintiff  giving  certain 
security.     The  defendant  appealed. 

Mathbws,  J.  delivered  the  opinion  of  the  court 

This  action  commenced  by  an  order  of  seizure  and  sale 
of  certain  real  estate  and  slaves,  described  in  the  plaintiff^s 
petition,  and  alleged  to  be  subject  to  a  mortgage  made  in 
his  favor,  &c.  The  order  of  seizure  was  granted  on  the 
10th  of  May,  1832.  To  this  proceeding  the  defendant  (who 
is  the  third  possessor)  filed  his  opposition  and  answer,  and 
obtained  an  order  to  suspend  and  enjoin  the  order  of  seizure, 
until  further  order  of  the  court. 

On  these  pleadings,  and  the  evidence  adduced,  the  cause 
was  tried  in  the  court  below,  and  judgment  being  rendered  in 
favor  of  the  plaintiff,  the  defendant  appealed. 

The  property  ordered  to  be  seized,  is  a  plantation  and 
slaves,  which  were  sold  by  the  plaintiff,  to  John  T.  Pember- 
ton,  in  the  year  1818.  In  the  notarial  act  of  sale,  a  special 
mortgage  on  the  property  sold,  was  stipulated  in  favor  of  the 
seller.  Pemberton,  afterwards,  viz:  on  the  27th  of  March, 
1821,  sold  the  same  property  to  Joseph  Erwin,  together  with 
^  some  additional  slaves,  amounting  in  all  to  fifty-four.  Thii 
sale  was  also  made  by  public  act,  and  it  was  stipulated 
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between  the  parties,  that  the  purchaser  should  pay  the  ba-  ^^^"i^** 

lance  of  the  price  then  owing  from  Pemberton,  to  M^Donough)  ■ 

the  original  vendor,  according  to  the  clauses,  stipulations         ^g, 

and  agreements  contained  in  the  act  of  sale,  by  which  the    «^cha*»»» 

property  had  been  conveyed  to  Pemberton.     On  the  Ist  of 

October,  1821,  Erwin  sold  and  conveyed  by  notarial  act,  to 

Mrs.  Zacharie,  the  mother  of  the  defendant,  all  the  property 

which  he  had  acquired  by  the  sale  from  Pemberton.     In  this 

act,  the  balance  of  the  price  unpaid  to  M^Donough,  is  fixed 

at  seventy-nine  thousand  one  hundred  dollars.     He  inter* 

vened  in  this  act  of  sale,  and  the  vendee  took  on  himself  the 

payment  to  him,  of  the  sum  thus  ascertained  to  be  owing  on 

the  original  sale,  and  Erwin  was  released  from  his  obliga« 

tions  to  the  intervenor,  which  arose  out  of  the  contract  of  the 

former  with  Pemberton.     In  this  instrument  is  found  a  clause 

of  mortgage  on  the  land  and  fifty-four  slaves,  stipulated  in 

favor  of  M^Donough,  to  secure  the  payment  of  the  balance 

of  the  price  owing  to  him. 

Mrs.  Zacharie  died  in  1830,  and  the  property  now  in  dis- 
pute was  regularly  sold  by  order  of  the  Court  of  Probates  of 
the  parish  wherein  it  is  situated,  as  a  part  of  her  succession. 
At  the  probate  sale,  the  defendant  became  the  purchaser 
under  an  express  stipulation,  that  he  sl^ould  comply  with  the 
conditions,  and  fulfill  the  obligations  imposed  by  the  three 
contracts  of  sale  already  recited.  The  price  agreed  to  be 
paid  by  Pemberton  to  M^Donough,  was  divided  into  instal- 
ments, payable  at  different  times,  the  whole  payment  to  be 
completed  on  the  31st  day  of  March,  1828.  In  order  to 
come  to  a  just  conclusion  on  the  decision  of  the  case,  it  la 
only  necessary  to  ascertain  the  obligations  resulting  from  the 
clauses  and  stipulations  in  the  original  act  of  sale  from  the 
plaintiff  to  Pemberton,  for  all  the  subsequent  acts  of  sale  and 
transfer  of  the  property,  contain  express  reference  to  these 
clauses  and  stipulations.  As  we  have  already  seen,  the 
balance  owing  at  the  time  Mrs.  Zacharie  became  the  pur- 
chaser of  this  property,  was  seventy-nine  thousand  one  hun- 
dred dollars.  This  sum  was  payable  in  seven  equal  instal* 
nentS)  of  eleven  thousand  three  hundred  doUan  each^  the 

32 
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^mI^i^'  ^^  ^^  *^^  ^^^*  ^^  March,  1822,  and  annually  from  that 
I  period  until  1828,  when  the  last  became  due. 

gf.  Promissory  notes  were  made  by  the  purchaser  for  ail  these 

zAOHABu.     instalments,    and    paraphed    ne    varietur    by    the    notary. 

They  were  originally  ten  in  number.     Three  of  them  were 

paid  off  and  fully  discharged,  previous  to  the  sale  to  Mrs. 

Zacharie.     The  act  of  sale  from  M'Donough  to  Pemberton, 

contains  a  stipulation  by  which  the  purchaser,  in  the  event 

of  failure  of  crops,  was  permitted  under  certain  conditions  to 

retard  the  payment,  by  paying  interest  at  the  rate  of  six  per 

cent,  per  annum,  on  the  sums  which  should  remain  unpaid 

after  the  time  at  which  they  became  due;  and  he  agreed  to 

pay  interest  at  this  rate,  on  the  five  last  instalments,  to  be 

calculated  from  the  31st  of  March,  1823.     In  relaticxi  to 

these  instalments,  the  act  has  a  clause  expressed  in  the  fol- 

k)wing  terms:     ^Uapres  le  ceriificat  du  conservateur  en  ceUe 

ville  en  dale  de  cejour  il  y  a  diverses  hypotheques  iant  general  que 

spedale  enrcgistrees  coutre   le  sieur  vendeWy  et  gut  Jrappent  le 

hien  presentement  vendu*,  mats  les  parties  apres  avoir  pris  con- 

naissance  et  lecture  du  dit  certificat  Pont  sigrU  ne  varietur^  avec 

du  dit  notaire  et  temoin  pour  ieelui^  resier  annexS  aux  pre" 

sentes',  et  sont  expressement  convenus  entres  elles  que  le  sieur  ven* 

deur  sera  tenu  de  faii^e  degager  et  liherer  le.bien  presentement 

vendu  de  toutes  les  kypotheques^  et  d^en  justijier  au  sieur  acqtte' 

rear  a;oant  le  payement  que  ce  dernier  doit  fairt  sur  le  prix  de 

la  presentc  vente  le  dernier  mars  de  PannSe  1824,  a  defaut  de  quoi 

le  dit  sieur  acquereur  sera  bien  duement  authorisS  a  suspender  et 

refuser  tons  les  payemens  quHl  s^est  oblige  de  faire  sur  le  prix 

de  la  presente  vente  a  partie  de  celui  de  Pannee  mil  huit  cent 

vingt  quaire  inclusivementJ^^ 

The  most  important  question  in  the  case,  arises  out  of  the 
construction  to  be  given  to  this  clause,  and  on  the  weight 
which  should  be  given  to  the  evidence  adduced,  to  show  a 
compliance  on  the  part  of  the  plaintifi^  with  the  obligations 
thereby  imposed  on  him.  As  to  the  two  first  of  the  notes,  of 
which  the  payment  was  assumed  by  the  ancestor  of  the  de- 
fendant, and  by  him  also  according  to  the  conditions  of  the 
probate  sale,  by  which  he  acquired  title  to  the  mortgaged 
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premises,  there  seems  to  be  no  dispute  with  regard  to  inter*  ^^JJ^i^^ 
est  which  accrued  after  they  were  due.  Large  sums  were  '" 
paid  and  credited  on  them  at  different  dates  during  the  life  ^, 
time  of  Mrs.  Zacharie,  still,  however,  leaving  a  balance  *achaii». 
owing  and  due,  on  which  Interest  must  be  calculated  down 
to  the  time  when  the  defendant  was  interrupted  in  his  pos- 
session, by  a  suit  brought  against  him  by  the  heirs  of  Belly, 
the  person  under  whom  the  plaintiff  claimed  title  to  the  pro- 
perty, which  is  the  subject  of  the  present  dispute.  This  suit 
was  commenced  by  service  of  citation,  on  the  20th  of  June, 
1832,  and  has  operated  as  one  of  the  causes  suspending  the 
seizure  and  sale  in  the  present  case.  The  main  ground  of 
defence  against  the  proceedings  instituted  and  carried  on  by 
the  plaintiff,  as  alleged  by  the  defendant,  is  a  want  of  com- 
jdiance  on  the  part  of  the  former,  with  the  stipulations  of  the 
clause  of  the  act  above  cited,  a  circumstance  which  he  con- 
tends exonerates  him  from  the  payment  of  any  interest  on 
the  last  five  instalments,  which  according  to  the  contract  of 
sale  between  M^Donough  and  Pemberton,  was  to  commence 
firom  the  last  day  of  March,  1823.  The  solidity  of  this  de- 
fence depends  on  the  want  of  evidence  to  show  that  ihe  plain- 
tiff has  complied  with  the  conditions  imposed  on  him,  relat- 
ing to  the  mortgages,  both  general  and  special,  with  which 
the  property  sold  was  encumbered  at  the  time  of  the  sale  to 
Pemberton.  It  is  seen  by  reference  to  this  clause  of  the  con- 
tract which  relates  particularly  to  the  five  last  instalments, 
had  a  right  to  suspend  and  refuse  all  payments  which  he  was 
bound  to  make  on  the  price  of  the  property,  from  tlie  year 
1824,  inclusively,  on  failure  of  the  seller  to  free  it  from  the 
mortgages  which  were  specified  as  existing  on  it,  and  to  give 
proof  of  his  having  done  so  to  the  buyer,  (et  (Pen  justijkr  au 
sieur  acquereur*) 

The  record  afibrds  proof  that  these  mortgages  were  alt 
released  before  the  stipulated  time,  as  appears  by  a  certi- 
ficate of  the  recorder  of  mortgages  of  the  office  wherein  they 
had  been  inscribed,  and  it  further  appears  from  the  evidence 
of  the  cause,  that  payments  were  made  by  Mrs.  Zacharie, 
and  imputed  to  the  discharge  of  the  two  notes  which  became 
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Eastswi  Du.  dae«  one  in  1824.  and  the  other  in  1825.    Tvrelve  thousand 

JfiircA,  18SS.  ^ 

dollars  were  paid  on  account  of  principal  and  interest  on  the 
first,  and  eight  thousand  nine  hundred  and  eightj-seven  dot 

KAcsAMB.  larg  on  account  of  the  second.  The  first  of  these  payments 
was  made  on  the  18th  of  April,  1829,  and  the  second  on  the 
4th  of  April,  1830. 

The  mortgages  referred  to  In  the  act  of  sale  from  M^Do- 
nough  to  Pemberton,  were  not  finally  released  until  the 
month  of  April,  1823.  Consequently  the  certificates  of  non- 
mortgage,  found  in  the  subsequent  acts  of  sale  from  Pember- 
ton to  Erwin,  and  from  the  latter  to  Mrs.  Zacharie,  which 
were  paid,  the  one  in  April  1821,  and  the  other  in  October 
of  the  same  year,  afford  no  evidence  that  the  stipulations  con* 
tained  in  the  clause  of  the  original  act,  were  at  that  time 
complied  with  by  the  plaintiff.  But  it  is  true,  as  above  sta- 
ted, that  these  mortgages  had  been  cancelled  and  eradicated 
previous  to  the  1st  of  April,  1824,  the  period  at  which  the 

Hm  w^Mffn,  ^^^  l^t  annual  instalments  of  the  price  of  the  plantation  and 
of  whiek  depeaS  slavcs  commcnccd  falling  due.  There  is,  however,  no  positive 
Buod    Mirm«Bt  proof  that  this  fact  was  made  known  either  to  Mrs.  Zacharie 

of  an  oUifatkHi,  _ 

awMt  aypeor,  by  or  the  present  defendant,  previous  to  obtaining  the  order  for  a 
porfe«^oS?b^  seixure  and  sale  of  the  mortgaged  property.  The  condition 
^"^  ^  on  which  the  vendor  was  authorised  to  exact  the  payment  of 
those  instalments,  does  not  appear  to  have  been  fully  per- 
formed, for  although  he  had  raised  the  mortgages  in  proper 
time,  he  did  not  justify  to  the  purchaser,  according  to  the 
French  idiom,  that  he  had  performed  these  acts  required  on 
his  part,  u  e.  he  did  not  communicate  to  her  evidence  to  show 
his  fulfilment  of  the  obligations  imposed;  and  until  that  was 
done  the  purchaser  was  authorised  to  suspend  and  refuse  pay- 
ment, in  other  words  she  had  a  right  to  retain  this  part  of  tbe 
price,  and  consequently  was  not  bound  to  pay  interest  ip90 
JbdOj  on  account  of  the  delay  of  payment.  Admitting  that 
no  express  proof  has  been  given  that  knowledge  was  brought 
home  to  the  defendant  or  his  ancestor  of  the  eradication  of 
these  mortgages,  it  is  still  contended  that  the  facts  shown  hy 
the  evidence,  raise  such  a  violent  presumption  of  knowledge 
in  both  the  vendee,  Mrs.  Zacharie  and  the  appellant,  thst  the 
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latter  was  rightfully  condemned  to  the  payment  of  interest  ^*jJT«iurB^. 
as  adjudged  by  the  District  Court.     These  facts  are  tlie  j 

release  and  cancelling  of  the  mortgages  in  the  office  of  the  "  ^^^oh 
recorder,  and  payments  having  been  made  of  some  of  the  «*«■*»!■. 
instalments  by  the  vendee,  which  she  was  not  bound  to  make 
except  in  the  event  of  knowledge,  that  these  mortgages  had 
been  released  from  the  property  purchased.  The  fact  of 
cancelling  appearing  in  the  same  office  where  the  hypothca- 
tions  were  inscribed,  it  is  said  ou^t  to  produce  the  same  legal 
effect  as  the  recording  does ;  that  is  notice  to  every  person,  and 
consequently  so  far  as  it  operates  on  the  rights  and  privileges 
claimed  on  the  part  of  the  defendant  in  the  present  instance, 
he  must  be  presumed  to  have  been  conusant  of  this  fact,  and 
alao  all  the  other  vendees.  AUhouf h tiMMr- 

What  effect  this  reasoning  might  produce  on  our  minds  if  «et  hasbeendioy 
the  terms  of  the  clause  of  the  contract  which  we  are  now  to  openta  legai 

noCtoe  to  allper- 

considering,  did  not  embrace  two  stipulations:    P™*>^**SJ5'{,^<J^*" 
the  mortgages  should  be  cancelled;  and  secondly,  that  the  fact  £?^.^ 


of  cancelling  should  be  made  known  to  the  purchaser,  both  ^  "J[^*  ^^^ 


another  it  bound 
known 
of  tlM 

necessarily  to  be  done  by  the  seller;  we  deem  it  unnecessary  p^**™"*^ 
to  declare,  as  there  is  no  evidence  to  show  that  the  obligation 
imposed  on  him  by  the  latter  stipulation  has  ever  been  fal- 
filled.  Neither,  in  our  opinion,  does  the  circumstance  of 
partial  payments  having  been  made,  raise  such  a  presump* 
tion  of  knowledge  in  the  vendees  as  to  dispense  the  vendor 
from  his  obligation  to  communicate  the  fact  of  cancelling  be. 
lore  he  could  enforce  these  obHgations  to  pay.  The  pay- 
ment made  was  a  voluntary  act  and  ought  not  to  be  construed 
so  as  to  injure  the  rights  of  the  party  secured  by  express  agree- 
ment. It  might  have  been  done  under  a  full  confidence  of 
the  ability  of  the  obligee  to  make  amends  for  any  damage 
they  might  possibly  have  incurred  by  their  incautious  act* 
We  have  said  that  the  delay  to  make  payment  of  the  last 
four  instalments,  did  not  of  itself  impose  an  obligation  on  the 
purchaser  to  pay  interest  in  consequence  of  such  delay,  as 
she  had  a  right  to  refuse  payment  and  retain  the  amount  of 
these  instalments,  in  consequence  of  the  selfer  having  failed 
to  give  notice  of  the  eradications  of  certain  mortgages  wUch 
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Eaitsm  Dn.  affected  the  property  sold*  Bat  an  unconditional  proodfl^ 
r===s:  was  made  to  pay  interest  on  this  part  of  the  price  at  the  rate 
H'DoirouoH  ^f  gj^  p^j.  ^^^^  p^r  annum,  from  April  1,  1823,  on  the  prin- 
cipal sum  contained  in  each  of  the  notes  given,  until  bj  their 
terms  they  respectively  became  due.  The  privilege  granted 
to  the  vendee  to  retain  these  instalments  as  stipulated  in  the 
clause  of  the  act  of  sale,  so  often  referred  to,  was  a  right  to 
suspend  and  refuse  the  payment  of  this  much  of  the  price  of 
the  property,  and  the  interest  which  was  agreed  to  be  paid 
on  these  notes  down  to  the  periods  at  which  they  respectively 
were  due,  was  as  much  a  part  of  the  price  as  the  principal^ 
and  the  obligation  to  pay  interest  from  1823  down  to  those 
periods,  was  as  complete,  as  it  was  to  pay  the  principal  sums; 
therefore  the  defendant  cannot  be  exonerated  from  the  pay* 
ment  of  the  principal,  (which  is  not  pretended,)  and  we  can  see 
no  reason  why  he  should  from  the  payment  of  interest,  both 
having  been  promised  in  the  same  unequivocal  manner*  The 
application  of  the  doctrine  which  authorises  debtors  to  antl* 
dpate  in  certain  cases  the  payment  of  their  debts,  to  the 
j^esent  case  is  not  easily  perceived;  in  truth  we  dot  thiirii 
that  in  justice  it  can  be  applied,  there  having  been  neither 
mk  offer  to  pay,  nor  payment  by  anticipation* 

According  to  the  best  examination  wkdch  we  have  been 
able  to  make  of  the  facts  of  the  case,  and  the  law  applicable 
to  ity  we  are  of  opinion  that  the  plaintiff  has  a  right  to  reco* 
ver  the  balance  which  remains  due  on  the  first  two  instal* 
ments  assumed  by  Mrs.  Zacbarie,  with  interest  from  the 
periods  when  they  respectively  become  due  at  the  rate  of  six 
per  cent  per  annum,  to  the  time  when  the  defendant  was 
disturbed  in  his  possession  by  the  suit  of  the  bears  of  Belly; 
and  also  the  principal  and  interest  stipulated  to  be  paid  on 
the  last  five  instalments;  that  is  to  say,  interest  on  the  first  ot 
these  instalments  from  April  1,  1823,  to  Aprfl  1, 1824;  inte- 
rest on  the  second  from  April  1, 1823,  until  April  1,  1825; 
interest  on  the  third  from  April  1, 1823,  until  April  1, 1826; 
on  the  fourth  from  April  1, 1823,  until  April  1, 1827;  and  oft 
the  fifth,  interest  from  April  1, 1823,  until  April  1^  1888;  im 
all  at  the  rate  of  six  per  cent,  per  annum;  depicting  the 


m'dohouoh 
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amount  paid  and  credited  on  the  instalments  to  which  the  ^^■?''J£"* 
payments  have  been  imputed. 

The  result  of  calculation  according  to  the  principles  laid 
down,  shows  that  there  is  now  owing  and  due  to  the  plaintiff 
the  balance  of  the  price  of  the  property  sold,  fifty-two 
thousand  and  twenty-eight  dollars  and  sixty-three  cents.  And 
as  the  defenaant,  according  to  the  terms  of  the  probate  sale 
of  his  mother's  succession,  is  personally  bound  to  pky  this 
amount,  judgment  must  be  rendered  against  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiff  do  recover  from  the  defendant  the  sum  of 
fifty-two  thousand  and  twenty-eight  dollars  and  sixty-three 
cents;  and  that  the  mortgaged  property  in  his  possession  be 
seized  and  sold  to  satisfy  this  judgment.  But  no  order  of 
seizure  and  sale  shall  be  issued  until  the  plaintiff  give  security 
as  directed  in  the  decree  of  the  District  Court,  allowing  to 
defendant  three  judicial  days,  to  commence  from  the  first 
day  of  the  next  term  of  said  court  to  be  holdenin  the  parish 
of  Iberville,  on  the  three  first  days  of  the  term  of  that  court, 
in  which  the  mortgages  and  security  aforesaid  may  be  filed; 
and  if  no  exceptions  to  said  security  be  filed  within  that 
period,  or  if  they  be  filed  and  overruled,  then  the  order  of 
seizure  and  sale  as  above  required,  shall  be  issued,  &c.,  the 
sqppellee  to  pay  the  costs  of  this  appeal;  those  of  the  court 
below  to  be  borne  by  the  defendant  and  appellant. 

SAME  CASE. 

On  an  application  jfbr  a  rehearing,  the  opinion  o(  ihe  court 
was  delivered  by  Mathews,  J. 

In  this  case  a  rehearing  has  been  prayed  for,  and  a  request 
is  made  that  the  judgment  heretofore  rendered  by  this  court 
dhoald  be  so  altered  or  modified  as  to  reduce  the  sum  in  which 
the  plaiiktiffis  bound  to  give  security  before  be  is  permitted 
to  pursue  bia  ocder  of  seizure  and  sale.    And  xtappearfatg 
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BRioas. 


Eastbwi  Dn.  to  the  court,  that  as  no  substantial  grounds  were  alleged  in 
-  —  the  petition  for  the  rehearing,  and  the  counsel  for  the  defen- 

COU.1H9  j^^^  having  consented  that  the  judgment  might  be  allowed 
in  this  respect,  &c.  It  is,  therefore,  ordered,  adjudged  and 
decreed,  that  the  plaintiff  be  bound  to  give  security  in  the 
sum  of  sixty  thousand  dollars  instead  of  the  sum  decreed 
by  the  judgment  heretofore  rendered;  the  said  security  to 
be  given  in  the  manner  and  under  the  formalities  prescribed 
in  our  former  judgment,  which  in  this  respect  had  reference 
to  the  judgment  of  the  District  Court. 

Grymesy  for  appellant. 

D.  Seghers,  for  appellee* 


COLUNS  vs.  BRIGGS. 

APPXAI*  TBOU  TBS  001711T  OF    THK    XIOHTB    DtfTBIOT,    TBS  JVIMB  OF    TKB 

TBIRD  FRSSIDnO. 

Appearance  in  court  and  contesting  the  cause  on  any  other  ground  than  the 
want  of  citation,  cures  all  defects  in  the  citation  of  appeal. 

A  party  who  claims  property  under  a  contract,  mnst  first  show  the  fulfilment 
of  the  condition  on  which  the  property  in  question  was  given. 

This  suit  was  brought  by  a  minor  above  the  age  of  puber^jr 
assisted  by  a  curator  ad  bona  and  one  ad  litem*  It  was  a 
petitory  action  in  which  the  plaintiff  as  sole  heir  of  his 
deceased  mother,  claimed  certain  real  property  situated  in 
the  town  of  Madisonville,  and  of  which  the  defendent  was 
in  possession. 

The  defendant  denied  the  principal  allegations  of  the 
petition,  and  cited  in  warranty  his  vendors,  who  then  called 
Canfield  their  vendor  in  warranty. 

The  cause  was  tried  upon  the  merits,  and  judgment  was 
rendered  in  favor  of  the  plaintiff,  from  which  Canfield  ap- 
posed*   Service  of  the  petition  of  appeal  and  citatioii  was 
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nade  at  the  store  of  the  curator  ad  iona  of  the  plaintiff  upon  '^jS^^I^^^ 
his  clerk.  ■ 

The  plaintiff's  counsel  moved  the  court  to  grant  an  order 
for  a  certiorari^  directed  to  the  judge  of  the  inferior  courts  in 
order  to  complete  the  transcript  of  record,  as  the  clerk  had 
not  certified  that  the  transcript  contained  all  the  testimony 
produced  in  the  cause.  The  appellee  resisted  this  motion 
because,  as  he  alleged,  owning  to  the  great  lapse  of  time,  the 
required  certificate  could  not  be  obtained.  The  court  over- 
ruled the  objection,  and  directed  the  mandate  to  be  issued 
as  prayed  for. 

At  the  last  December  term,  the  appellee  moved  to  dismiss 
the  appeal  on  the  ground  that  he  had  not  been  properly 
cited  in  appeal.  The  court  sustained  this  motion,  and  dis^ 
missed  the  appeal,  but  on  the  application  of  the  appellant,  a 
rehearing  was  granted;  and  afterwards  the  final  opini<m  of 
the  court  was  pronounced* 

Hoffinan  and  Hilly  for  appellants,  contended: 

1.  That  the  appearance  of  appellee  in  this  court  and  his 
opposition  to  the  motion  for  a  certiorari^  amount  to  a  waiver 
of  any  imperfection  in  citation  on  the  appeal. 

2.  That  there  is  error  in  the  judgmant,  because  no  abso- 
lute right  to  the  property  in  controversy,  ever  became  vested 
in  the  ancestor  of  the  plaintiff. 

3.  That  it  is  not  shown  that  the  condition  of  the  marriage 
settlement  ever  took  effect.    And  if  not,  the  title  was  never 

"absolutely  gone  from  the  vendor  of  the  appellant,  until  the 
time  of  sale. 

4.  That  the  plaintiff  cannot  claim  by  inheritance  or  de- 
scent, property  that  never  in  any  way  became  vested  in  bis 
ancestor. 

5.  That  if  any  rights  to  the  property  in  question  ever  bad 
vested  in  plaintiff's  ancestor,  there  was  a  full  renunciation  of 
the  same  in  the  act  of  sale  made  in  this  appellant. 

/•  W^  Smitkf  oontnu 

ToBTBB,  J.  delivered  the  opinion  of  the  court. 
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^^^.^^     A  motion  is  made  to  dismiss  the  appeal  in  this  case*  in  con- 

'    '  sequence  of  the  appellee  not  being  legally  cited.     The  objec- 

M.         tion  would)  as  we  have  already  intimated,  be  fatal,  if  the 

BBieoa.      appellee  had  not  appeared  in  this  court,  and  contested  the 

right  of  the  appellant  to  obtain  a  certiorari  to  amend  the 

record  on  matters  independant  of  the  want  of  citation.  The 

AppMnncein  rule  has  been  long  settled  in  this  court,  that  appearance  in 

tng  the  cauM  on  court,  and  coutcstiug  the  cause  on  any  other  ground  than  the 

^antbe  ynat  of  want  of  citatiou,  cures  the  defect.     See  9  Martiru  497.     II 

daftetoJB  th«  dtii-  •'&«//.  ^ 
tfawoTappad.      *«^»' '^• 

On  the  merits  the  case  appears  to  be  this.  The  plaintifi^ 
as  heir  of  his  deceased  mother,  claims  the  undivided  half  of 
a  house  and  three  lots  of  ground  in  the  town  of  Madison- 
▼ille,  together  with  fifty  arpents  of  land  in  the  parish  of  St. 
Tammany,  in  virtue  of  a  marriage  contract  between  hiB 
mother  and  one  James  Tate,  made  on  the  22d  of  March, 
1817.  The  clause  in  the  marriage  contract  on  which  the 
plaintiff  rests  his  demand,  is  in  these  words:  ^  And  further, 
in  case  the  said  intended  marriage  shall  take  place,  in  consi- 
deration thereof,  the  said  James  Tate  doth  agree  to  settle  on 
the  said  Anne,  and  the  heirs  of  her  body  to  be  begotten  by 
the  said  James,  one  undivided  half  of  a  house  and  three  lots 
of  ground  in  the  town  of  Madison ville;  that  is  to  say,  the  lot 
on  which  the  said  house  stands,  and  the  two  adjoining 
westwardly,  to  contain  one  hundred  and  eighty  feet  front  on 
the  river  Tchefuncta  along  St.  Tammany-street,  and  north- 
wardly one  hundred  and  twenty  feet;  also  fifty  arpents  of 
land  on  the  east  side  of  said  river,  conveyed  by  J.  Laurens 
to  the  said  Tate,  who  obligates  himself  to  convey  one  undi- 
vided half  of  said  fifty  superficial,  together  with  one  half  of 
a  tract  or  parcel  of  land  lying  on  the  east  side  of  Silver 
creek,  held  by  conveyance  from  William  P.  Rose  to  the  said 
James  Tate,  and  his  brother,  Thomas  Tate,  together  with  the 
sum  of  two  thousand  dollars,  at  the  death  of  said  James 
Tate,  if  the  said  Anne  should  outlive  him,  to  and  for  the  use 
of  the  said  Anne,  and  the  heirs  of  her  body;  but  in  case  of 
no  issue,  or  that  issue  should  die  before  marriage,  or  the  ages 
of  twenty-one,  then,  and  in  that  case,  at  the  death  of  said 
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Anne,  the  said  estate  is  to  return  to  the  heirs  of  said  James  ^"P,  JS*"* 

'  March,  1833. 

Tate;  and  it  is  agreed  that  the  aforesaid  property  and  money  as 

shall  remeiin  for  the  joint  use  and  henefit  of  said  James  and  ^  ^^^ 
Anne;  and  the  said  Tate  doth  herehy  agree  and  oblige  him-  »»"•«»• 
self,  his  heirs,  executors  and  assigns,  that  in  case  of  his  death 
before  the  said  Anne,  that  they  shall  in  one  year  thereafter, 
cause  to  be  conveyed  to  the  said  Anne,  the  above  described 
real  estate,  to  and  for  her  only  proper  use  during  her  natural 
life.*' 

If  children  had  proceeded  from  this  marriage,  it  is  ques- 
tionable if  the  contract  would  not  have  contained  a  8ubsti<* 
tution,  and  have  been  void.  But  as  none  such  were  bom,  "^ 
ttxe  case  may  be  considered  on  more  obvious  grounds.  There 
appears  to  have  been  three  contingencies  contemplated  by 
the  parties.  The  property Js  given  to  the  wife  if  she  should 
outlive  the  husband;  if  she  outlived  him  and  had  no  issue, 
or  said  issue  died  before  marriage,  she  was  to  have  a  life 
estate;  and  if  there  was  issue  which  lived  until  marriage,  a  putj  wko 
then  a  complete  estate  vested  in  them.     It  is  not  proved  the  under  •eootnet. 


wife  outlived  the  husband.     The  condition  on  which  the  pro-  tiM  fUfflmant  or 

^        the  cooditk»  oa 

perty  was  given  not  being  accomplished,  the  plaintiff  caD^^wj^^Jjijji 
claim  nothing  under  the  contract.  »*»«• 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed;  and  it  is  further  ordered  and  decreed,  that  there 
be  judgment  for  defendants,  with  costs  in  both  courts. 


MO  CASES  IN  THE  SUPREME  COURT 

.  FOSTER  *ff.  KOKERNOT  BT  AL. 

wonmm 

vs. 

XOniBV«V        APPSAL  nOa  TBI  PAKISB  court  of  THB  parish  Alrd  CITT  Of  VkW-ORUBAM« 


XT  AL. 


In  an  action  on  a  fuanUum  meruk  for  work  and  labor,  brought  by  one  of  tbe 
parties  to  a  contract  for  that  objecti  signed  by  him  only,  the  other  party 
may  give  the  contract  in  evidence  to  prove  the  assent  of  the  former  to 
perform  the  work  and  labor  at  the  stipulated  price. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court)  delivered  by  Martin,  J. 

The  defendants  resisted  the  plaintiff's  claim  on  a  quantum 
meruii  for  work  done  on  their  house,  on  the  ground  that  the 
plaintiff  and  Patton  undertook  to  perfortn  the  work  (for  which 
the  plaintiff  seeks  remuneration,)  bj  a  written  contract  and 
for  fixed  prices,  and  hound  themselves  to  complete  it  in  two 
months;  that  they  performed  part  of  the  work,  for  which 
thej  were  paid,  and  abandoned  the  house  and  never  came 
back  to  complete  the  rest  of  the  work,  for  which  the  defen- 
dants claimed  damages  in  reconvention* 

There  was  judgment  for  the  plaintiffs  and  the  defendant 
appealed. 

The  itcoiil  shows  that  Patton  came  in  and  disclaimed  anj 
right  under  the  Written  contract  mentioned  in  the  defendant's 
aA6wer. 

Our  attehtion  i&  first  drawh  to  a  bill  of  exceptions  to  the 
opinion  of  the  Parish  Court,  in  rejecting  the  contract  just 
mentioned,  offered  in  evidence  bj  the  defendants  for  the 
purpose  of  counteracting  the  effect  of  the  testimony  of  wit^ 
nesses  introduced  to  prove  the  value  of  the  different  pieces 
of  work,  by  showing  the  price  at  which  they  were  to  be  done, 
according  to  the  written  contract 

The  objections  to  the  introduction  of  this  document  in 
evidence  were,  that  it  was  signed  by  the  plaintiff  and  Patton, 
and  not  by  the  defendants  also;  that  in  this  condition,  it 
could  not  be  received  as  the  basis  of  the  defendants'  claim  j 
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andtherdfore  it  ought  not  to  be  available  to  the  defendants,  ^^"""^B"* 
on  any  other  account.    Further,  that  it  was  inadtnisnUe^  n 

because  it  is  evidence  of  a  contract  between  difTerentparties       ^^^ 
than  those  to  the  present  suit*  «nm*. 

In  out  opinion  the  Parish  Court  erred*     The  contract  is  in  an  action  on  a 

cuantum   meruit 

cerlainlr  evidence  of  the  consent  of  the  plaintin  and  ration  pr  work  and  la- 

'  *  bor,  brought  "by 

to  perform  the  work  for  the  prices  mentioned;  this  suffices  to  J"  VliStrStfoJ 
render  the  evidence  of  this  consent;  the  evidence  of  a  fact  ^*hJ2*^j|°tSl 
from  which  it  may  be  presumed  that  the  prices  were  for  com-  2S"«StlL/iS 
pensations  for  the  different  parts  of  the  work.  Se  ^nt^o^*^ 

Afe  the  contract,  however,  is  not  conclusive  evidence,  and  th^work^iua! 

bor  at  the  stipola'* 

may  be  opposed  or  supported  by  other  evidence,  and  the  te»*  ted  prke. 
timony  does  not  enable  us  to  establish  the  amount  to  which 
the  plaintiff  is  entitled,  it  becomes  necessary  to  remand  the 
case  ibr  a  new  trial* 

It  is^  tiierefore,  ordered,  adjudged  and  decreed,  that  Hie 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  and  the  ca^e  remanded  for  a  new  trial,  with  direc- 
tion tt>  the  judge  to  admit  the  document  mentioned  in  the 
bill  of  exceptions  in  evidence;  the  appellee  paying  costs  in 
this  court. 

Prmhn,  for  appellcmt* 

/ZofeUttf,  for  appellees* 


ADAMS  V8.  RYDEB. 

Af9K^  rfcOB  TKC  OOVRT  t>F  THB  VIRST  IME8TBK1N 

A  motion  for  a  new  trial  was  properly  ovennled,  where  the  eaoie  htd  toeii 
Aied  on  the  trial  docket  by  order  of  an  attorney  not  of  ireeord,  to  ths 
knowledge  before  the  trial  of  the  party  making  the  motion. 
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^ISui^"'      The  facts  of  the  case  are  stated  in  the  opinion  of  the  court 
=  delivered  by  Martin,  J. 

ADAMS 
VS. 

BTDSR.  Tlas  is  an  action  for  the  rescission  of  the  sale  of  a  slave, 

attacked  with  the  scrofula;  the  general  issue  was  pleaded,  the 
facts  alleged  in  the  petition  were  proved,  and  a  physician 
testified  that  the  disease  was,  in  the  opinion  of  medical  men, 
an  incurable  one* 

There  was  judgment  for  the  price,  with  interest  from  the 
date  of  the  judgment  till  paid,  and  damages  to  the  amount 
of  one  hundred  and  twenty^ve  dollars*  The  defendant 
appealed,  after  an  unsuccessful  attempt  to  obtain  a  new  trial. 

The  new  trial  was  asked  on  the  ground  of  the  judgment 
being  contrary  to  law  and  evidence;  the  cause  was  fixed  for 
trial  by  an  attorney  not  of  record ;  the  case  was  tried  ex  parte* 
The  defendant  failed  in  getting  witnesses,  notwithstanding 
he  used  due  diligence. 
A  modonfor  •  The  first  ground  was  properly  overruled.  It  is  not  known 
periy  overruled,  that  the  attomcy  who  had  the  cause  set  for  trial,  had  not 

where  the  cenie 

luid  been  fixed  oa  authority  from  the   defendant,  who  admitted  that  he  had 

thetrleldocketbj  «'  ' 

uBiriMorTmSi  fciio^J^^g®  of  t^c  case  being  fixed  for  trial,  and  ought  to  have 

i»folS£e«!f?f  ^^^'^^^^  and  moved  for  a  continuance. 

Se  moSonT*''^  On  the  merits,  it  has  not  oppeared  to  us  tliat  the  evidence 
does  not  justify  the  amount  of  damages  allowed;  no  spe- 
cific sum  was  prayed  for  as  damages,  and  the  only  evi- 
dence respecting  them  is,  that  the  plaintiff  paid  wages  for  a 
woman  whom  he  hired  to  do  the  work  the  slave  purchased 
was  to  have  done.  The  latter  was  sent  soon  after  the  pur- 
chase to  the  defendant  who  has  kept  her  since.  He  was  then 
in  mora  as  to  the  reimbursement  of  the  price,  and  damages 
ought  not  in  our  opinion  to  have  exceeded  the  legal  rate  of 
interest. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  recover  firom  the  defendant  the  sum  of  six  hundred 
dollars,  with  legal  interest  thereon,  from    December  38, 
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1831,  until  paid,  with  costs  in  the  District  Court,  and  that  EAaTiwr  Dm* 

'  JforcA,  1833. 

they  paj  costs  in  this  court.  ■ 


Jlfercser,  for  appellant. 

Rubers  and  L*  C.  Duncan^  for  appellee* 


ARMISTEAD  w.  BOWDEN. 

▲PPK4L  FBOM  THE  COUBT  OF  THE  FIBST  DUTKICT. 

A  sale  made  in  another  state  of  slaves  in  this,  most  be  registered  in  this  state 
in  the  manner  required  for  a  sale  made  here,  before  it  can  affect  a  third 
party. 

MCaieh  and  Crroy,  for  appellant. 

1.  The  property  attached  was  not  the  property  of  the 
defendant,  the  same  heing  clearly  proven  to  belong  to  Indiana 
Bowden,  the  intervening  party. 

3*  The  assignment  was  made  and  duly  recorded  before  the 
service  of  the  attachment. 

Peirccj  amira* 

1.  The  assignment  is  on  the  face  of  it  void,  and  without 
consideration. 

2.  The  transfer  of  the  slaves  was  never  recorded  in  the 
register  of  conveyances'  office,  or  the  office  of  the  parish 
judge  for  the  parish  of  Iberville. 

The  facts  are  stated  in  the  opinion  of  the  court  pronounced 

by  FOSTBB,  J. 


ARMISXATO 

VS. 
BOWDUr* 
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^^'■'■jur  Dit.     Thit  action  was  commenced  by  attachment,  and  the  case 


3SSSS 


V9. 


comes  before  us  on  an  appeal  bj  the  interveners,  who  set  up 
title  to  the  property  attached  in  the  hands  of  the  garnishee. 

BBwiv  «T  At.      The  appellants  claim  under  a  sale  made  in  the  state  of 

Virginia,  the  slaves  were  not  delivered  when  the  attachment 

was  laid,  nor  was  any  registery  ever  made  in  this  state  of  the 

A  nie  made  in  conveyance  by  which  they  were  acquired.    The  plaintifi^ 

■layea   in   thia,  who  was  a  third  party  to  the  act,  cannot  be  affected  by  it, 

mist  be  reffiater~ 

ed  in  tbia  atato  in  until  it  was  dulv  rccorded  here.     The  slaves  were  within  this 

theiOMnerrequi-  "^ 

"^^  u    \  r**  state  when  the  contract  abroad  took  place;  and  it  is  clear 

made  here,  before  *■  ' 

pSjr^^****'*^  that  the  conveyance  made  there  cannot  have  greater  effect 
than  a  similar  one  executed  within  the  limits  of  Louisiana 
which  was  unregistered  coald  have.    2  Leu  Reports^  123. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Cpurtf  be  affirmed  with  costs. 


YEATMAN  m.  ERWIN  ET  AL. 

APPEAL    FROM    THE    COURT  OF  THE    FOURTH    DISTRICT,    THE    JUDGE  OF  T^ 

SECOND  FRESIDIirO. 

A  commission  directed  to  any  magistrate  of  a  county  in  another  state,  and 
executed  by  a  person  who  calls  himself,  and  is  certified  by  the  clerk  of  the 
county,  to  be  one  of  the  justices  thereof,  cannot  be  read  if  objected  to 
when  offered,  but  the  objection  can  be  taken  only  at  that  time. 

If  notice  of  protest  is  shown  to  have  been  sent  to  the  endorser  at  %  poft  ol|l9f 
i»  the  pariah  where  be  reside*,  tt  lies  with  him  to  ihow  that  th«ip  ia 
ft  nother  post  office  nearer  to  his  reiidenot. 

Petrce^  for  appellants. 

1.  The  conumisfiion  was  not  duly  executed  $  there  was  no 
proof  that  Mr.  Boss,  who  executed  it  was  a  magittnite. 
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3.  It  is  not  proved  that  the  post  office  established  by  law,  Eastssn  Dm. 
nearest  the  residence  of  defendant  was  Desobiy's  post  office.  i 

3.  There  is  no  such  office  as  Desobry's  post  office  known     '^^  w!*^ 
to  the  law.  srwih  xt  ali. 

Porter  and  Eustis^  for  appellees* 

The  &cts  are  stated  in  the  opinion  of  the  coartpronounced 
by  Mathews,  J. 

The  defendants  are  appellatits  from  a  judgment  on  a  note 
endorsed  by  their  ancestor,  and  they  claim  a  reversal  on  the 
ground  that  a  deposition  was  read,  notwithstanding  the  ab- 
sence of  any  proof  of  its  having  been  made  before  the  proper 
officer;  and  that  there  was  no  legal  evidence  of  notice  of 
non-payment  having  been  given  to  their  ancestor. 

The  commission  was  directed  to  any  magistrate  of  the  county  a  ^n^^**-!^  41- 
of  Wilkinson,  in  the  state  of  Tennessee;  and  it  appears  to  fftotntaofTcoiir 
have  been  executed  by  a  gentleman  who  calls  himself,  and  wdaucatedi^a 
is  certified  by  the  clerk  of  the  court  of  the  county  to  be  one  ^Jj^  ^  ^ 
of  the  justices  thereof.  It  is  certain  the  objection  would  S^to"b?o!?or 
have  been  fatal,  if  the  defendants  had  sought  to  avail  them-  u^lS^Xm^H 
selves  of  it,  before  they  suffered  the  deposition  to  be  read  in  l^^i£S!t  bS 
the  first  court.  But  after  having  refrained  to  object  there,  be  takma«i(M< 
they  cannot  be  allowed  to  do  so  here. 

The  letter  of  the  notary  to  the  endorser,  enclosing  the 
notice  was  directed  to  ^Joseph Erwin,  Desobry's  po^t  office, 
Iberville,  Louisiana."  The  record  shows  that  Iberville  is 
the  parish  in  which  the  endorser  resided,  no  evidence  was 
given  at  the  trial  that  there  was  another  post  office  in  the 
parish,  nor  any  (in  another  parish)  nearer  to  his  residence. 

A  new  trial  was  asked  on  the  affidavit  of  one  of  the  attor- 
neys of  the  defendants,  who  deposed  that  there  are  two  post 
offices  in  the  parish  of  Iberville;  that  the  one  called  by  the 
notary  Desobry's,  is  not  established  by  the  act  of  congress, 
under  that  name,  but  he  believes  by  that  of  Plaquemine. 

It  appears  to  us  the  new  trial  was  properly  denied;  no 
merits  were  sworn  to;  it  was  not  stated  that  the  office  to 

34 
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'^^dt'ieS"'  ^^^"^^  t^^  left&r  waa  directed  is  not  nearer  tlie  endorfler'i 
residence  than  the  other  office  in  the  paridi,  and  it  appean 


OASqUST 


ST  ALB,  ^  affiant  well  know  bj  the  designation  the  office  which 
«o«iiroT    was  intended. 

■T  AI.8.  On  the  merits,  we  think  that  when  notice  is  shown  to  have 

tLrS^'thStf'to  bee"  sent  to  an  office  in  the  parish  in  which  the  endorser 
the  Midomr'at  a  Tesides,  it  Kes  with  him  to  show  that  there  is  in  the  parish,  or 

pott  oflioe  in  the     .  .  ,  ^m  ,  . 

Mnah  where  the  elsewhero^  another  office  nearer  to  his  residence. 

defendant  reeides. 
It  lice  irith  him  to 
■how  that  there  it 

anotherjKMtofflce     Jt  is,  therefore^  ordered,  adjud&:ed  and  decreed,  that  the 

Bearer  to  ilia  real-  ^        •;       o  7 

^^^'  jadgment  of  tiie  District  Court  be  affiimed,  with  costs. 


^^A^atTEf  ET  AL«  V9.  KOKERNOf  ET  ALS. 

jLp^tAL  IttOX  THt  COVRT  OF  tH«  riRST  DISTRICT. 

fa  all  eases  of  contracts  or  promises  above  hvt  handred  dollars,  the  testimony 
of  a  lAngle  witness,  without  proof  of  coiroborating  circumstances,  ia 
insnificient. 

In  a  suit  on  an  alleged  promise  to  pay  the  debt  of  another,  (he  defendant  may 
show  that  he  has,  several  times  about  the  period  of  the  alleged  promise, 
refused  to  pay  the  other's  debts  due  to  other  persons,  although  the  plaintiff 
in  making  out  his  case  has  not  attempted  to  prove  the  reverse. 

Pratotij  for  appellants. 

1.  But  a  single  witness  supports  the  contract  on  which  the 
defendant  is  sued,  and  he  is  unsupported  by  circumstances. 

2.  It  is  a  contract  against  which  the  presumption  of  law 
ctfats.  Ft  is  opposed  by  circumstances,  and  the  testimony  of 
of  thlree  urttnessesb 
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3.  The  District  Court  ened  in  excluding  evidence  from  ^l^Jj^^^*' 
the  jury,  which  should  have  been  admitted,  i 


Omrad^  for  appellees* 

!•  The  verdict  of  the  jurj  was  correct. 

3.  The  evidence  referred  to  in  the  bills  of  exceptions  was 
improperly  excluded;  because,  in  itself,  it  afibrds  no  pre- 
sumption that  the  defendant  did  not  agree  to  guarantee  this 
particular  debt,  or  at  least  so  near  to  a  presumption  that  a 
jury  would  attach  no  weight  to  it;  and  because  it  is  admitted 
that  subsequently  to  the  original  agreement  on  which  this 
suit  is  founded,  she  did  agree  to  guarantee  tliis  particular 
debt,  provided  a  prolongation  of  time  were  allowed  her 
without  interest. 


XT  ALS. 
VS. 
XOKXRNOT 
XT  ALA. 


The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
by  Matumws,  J« 

This  suit  was  commenced  against  D.  L.  Kokemot,  as  pur- 
chaser of  certain  merchandise  from  the  plaintiffi;  also  against 
widow  Kokemot  d^  Son,  united  in  a  commercial  firm;  and 
likewise  against  the  widow,  in  her  individual  capacity.  The 
petition  charges  the  two  last  parties  as  sureties,  or  guarantors 
of  the  purchaser  of  the  goods. 

The  whole  case  was  submitted  to  a  jury  in  the  court  below 
who  found  a  general  verdict  for  the  plaintiffi,  and  judgment 
being  thereon  rendered  for  the  sum  of  one  tliousand  four 
hundred  and  ten  dollars  and  thirty-one  cents,  the  defendant 
widow  Kokemot,  appealed. 

The  testimony  of  the  case  fully  establishes  the  fact  of  the 
purchase  and  deUvery  of  the  merchandise  to  the  defendant, 
D.  L.  Kokemot.  The  record  affords  no  evidence  of  any 
assumpsit  of  guaranty  or  suretyship  on  the  part  of  Kokemot 
&  Son,  as  a  commercial  company;  and  the  assumpsit  alleged, 
against  Mrs.  Kokemot,  is  positively  proven  by  one  witness, 
and  proof  of  corroborating  circumstances,  which  were  pr»i 
bably  snfllciwt  to  produce  conviction  on  the  minds  of  th* 
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^*ife^i£!''  J^^'  ^^^  ^^  defendant  did  assume  the  obligation  to  pay  to 

■  ■  the  plaintiffi  as  alledged  in  this  petition. 

^v?j!jlm  The  exception  in  favor  of  contracts  between  merchants,  or 

**'         in  relation  to  mercantile  dealings,  made  in  the  old  Civil  Code^ 

XT  ALM.      bj  which  such  contracts  aboye  five  hundred  dollars,  might 

hdBeMMore<w-  bo  provcn  by  a  single  creditable  witness,  not  having  been 

wbon^^SThmt-  introduced  in  the  Louisiana  Code*  is  verbally  repealed:  and 

drtd  Man,  tha  7  ^        r  7 

tMdBonyoraaiii-  now  in  casos  of  contracts  or  promises,  having  for  their  object 

OTtjprMr  of  cor-  more  than  five  hundred  dollars,  the  testimony  of  one  witness 

Zp!!}^^  ^  ^'  alone  does  not  suffice  to  establish  such  contracts  without  proof 

of  corroborating  circumstances.    Louisiana  Code^  oH.  2357. 

In  the  present  instance,  proof  of  this  kind  was  adduced,  and 

as  the  jury  were  the  proper  judges  of  the  weight  of  the 

testimony,  perhaps  their  verdict  and  the  judgment  thereon 

rendered  ought  not  to  be  disturbed,  were  it  not  for  certain 

biUs  of  exceptions  found  on  the  record,  by  which  it  appears 

that  evidence  offered  on  the  part  of  the  appellant  to  rebut  any 

presumptions  arising  firom  the  proof  of  these  circumstances, 

was  rejected. 

di4«dpmiMto     The  testimony  oiSered  and  rejected  appears  to  have  been 

SSSair^tfMMS!!! intended  to  show  that  the  defendant,  previously  and  about 


that  ha  kai,  aav^  the  period  at  which  she  is  alleged  to  have  promised  to  pay  for 
thapartod  af  tha  the  purchasc,  had  refused  absolutely  to  become  surety  for 


MAuad  to  pay  him  on  Other  occasions,  and  to  other  persons.  If  the  plain- 
*jj^^j«A»pj^  tiffi  had  offered  testimony  to  prove  the  converse  of  this  pro- 
^w  oat  hL  Sm  P^^^^  ***  ^  ^^^  ^^  ^^  been  in  the  constant  habit  of  be- 
^itin^Smti  coming  surety  for  the  individual  who  bought  goods  firom  them, 
in  his  contracts  with  other  persons,  no  doubt  could  be  enter- 
tained of  the  admissibility  of  evidence  to  this  effect  as  show* 
ing  circumstances  corroborative  of  the  testimony  of  the 
single  witness. 

Proof  arising  finom  circumstantial  evidence  is  essentially 
presumptive,  and  may  properly  be  rebutted  by  the  evi« 
dence  of  contradictory  circumstances  tending  to  oppose  its 
tratfa* 

We  are  of  opinion  that  the  judge  a  quo  erred  in  refusing 
to  admit  testimony  to  show  that  the  appeUant  had  refiised-on 
Mveral  occasions  to  become  security  for  the  engagements  of 
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die  porchaser  of  the  goods  in  the  present  instance  to  other  .£''**■*>'  IHf. 
persons,  or  that  she  was  in  the  habit  of  refusing  to  bind  herself 
for  him. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  IMstrict  Court  be  avoided,  reversed  and 
annuUed;  and  it  is  further  ordered  that  this  cause  be  reman- 
ded to  said  court  to  be  tried  de  navoj  with  instructions  to  the 
judge  to  admit  ihe  testimony  as  offered  by  the  appellant,  or 
similar  testimony,  if  offered;  the  plaintiffi  and  appellees  to 
pay  the  cost  of  this  appeal. 


BANES  M.  DOW. 

▲PPBAL  mOM  THX  COVRT  OF  THE  FIRST  DISTRICT. 

If  the  law  and  the  facts  of  a  case  are  free  from  doubt,  dama^  will  be  allowed 
lor  a  frivilotts  appeal. 

Preston^  for  appellant. 
Rost^  contra. 

1.  The  defendant  admits  his  signature.  The  rignature 
of  the  endorser,  and  the  date  of  the  transfer,  are  proved  by 
the  witness. 

3.  The  account  of  the  defendant  is  not  proved,  and  if  it 
was,  cannot  be  allowed,  against  the  plaintiff. 

3.  The  appeal  was  taken  for  delay,  and  the  judgment  of 
the  District  Court  ought  to  be  affirmed  with  ten  per  cent, 
damages  and  costs. 


BAHKS 
DOW. 


930  CASES  IN  THE  SUPREME  COURT 

SAmn^i.     The  facts  of  the  case  are  stated  in  the  opinioa  of  the  court, 


9MMM0 


deUrered  by  PoBmii  J« 

wAKTor.         This  is  an  action  on  a  promissory  note,  executed  by  the 
defendant)  in  fiivor  of  one  John  C*  DunHere. 

The  petition  avers  that  the  payee  endorsed  and  transfene^ 
this  obligation  to  the  plaintiff. 

The  answer  admits  the  execution  of  the  note,  but  denies 
that  Dunliere  ever  endorsed  it«  It  further  aveis  that  the 
endorsement,  if  ever  made,  was  subsequent  to  the  tiine  at 
which  the  obligation  was  due,  and  that  it  is  subject  in  the 
hands  of  the  petitioner  to  all  the  equity  it  would  be  open  to, 
if  suit  was  brought  by  the  payee. 

It  is  proved  that  the  payee  did  endorse  flie  note  previous 
to  the  time  it  fell  due* 

The  district  judge  gave  judgment  against  the  defendant 

for  the  amount  claimed  in  the  petition,  and  he  appealed. 

If  dM  bw  wd     The  instrument  sued  on  appears  to  be  negotiable:  we  are 

•re   free  from  uuable  to  SCO  ou  what  grouud  the  defendant  appealed.    The 

T?  jy  aMowed  law  and  the  facts  of  the  case  appear  to  us  free  from  doubt,  and 

we  are  compelled  to  accede  to  the  prayer  of  the  appellee, 

that  the  judgment  below  should  be  affirmed  with  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  and 
ten  per  centum  damages  for  the  frivolous  appeal. 
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EASTWOf  DiS. 

BIBAS  £T  AL  «#  BENNETT.  i^ 

BIBAS  XT  AL. 
ATPKAL  n»S  T««  OOUKT  Of  TBB  FIMt  DUTUCV.  »«lfW«TT. 


The  plea  of  pretcr^irtkm  wQl  not  be  sostiJned,  if  the  party  pleading  it  do  not 
show  that  his  eirf]  poMemioB  has  been  exclusive. 

Of  two  claims  to  a  tract  of  land  under  concessions  when  Louisiana  formed 
a  Spanish  province,  that  will  prevail,  which  has  been  reg;alarly  entered 
before  the  commissioners,  and  confirmed  hy  the  act  of  congress  of  1820. 

The  piaintifis  in  this  action,  Mariano  Ribas  and  Roman 
Colmenero,  allege  that  Jacques  Rigand  in  1781,  obtained 
from  the  Spanish  government  a  concession  of  forty  arpents  in 
the  Grand  island  or  Barataria,  which  were  located  from  the 
eastern  extremity  of  the  island.  They  allege  that  Cailler, 
in  1783,  obtained  a  similar  concession  of  forty  arpents  on  the 
island,  which  were  located  at  a  distance  of  more  than  thirty 
arpents  fromRigand's  land;  and  that  Anfray,  alias  Normand, 
in  1785,  obtained  a  concession  of  all  the  vacant  land  between 
the  tracts  conceded  to  Rigand  and  Cailler,  and  in  1787, 
Dupene  obtained  a  concession  for  the  remainder  of  the  land 
behind  Cailler's  concession. 

In  1801,  as  is  alleged  in  the  petition,  Cailler's  vendee,  in 
a  dispute  about  boundaries,  admitted  Anfray's  title  to  thirty 
arpents,  measuring  from  Rigand's  boundary,  and  accordingly 
in  the  presence  of  parties,  lines  were  drawn  and  ditches  dug 
to  serve  as  boundaries.  In  1809,  Anfray  caused  his  land 
to  be  surveyed  conformably  to  these  bounds,  and  his  title 
thereto  was  confirmed  by  t^e  United  States.  The  plaintiffi 
aver  that  Dupene's  widow  in  1809,  by  an  ex  parte  survey 
caused  stakes  to  be  placed  on  ten  arpents  of  Anfray's  land. 

The  plaintiffs  are  the  present  owners  of  the  land  conceded 
to  Anfray,  and  twenty-three  arpents  of  that  conceded  to 
Rigand;  and  pray  that  the  metes  and  bounds  placed  on  their 
land  may  be  removed,  and  that  possession  may  be  restored 
with  damages,  &c. 


5L27I 
403»f 


378  CASES  IN  THE  SUPREME  COURT 

Eastuuv  Du.      The  defendant,  who  is  the  owner  of  the  land  conceded  to 
■  Cailler,  denied  the  principal  allegations  of  the  petition,  ten- 

***^w7  ^  ^*"g  ^  charge  him  with  damages,  averred  the  validity  of  his 
BSHvxTT.  im^^  Qjkd  impleaded  in  the  suit  as  a  partj  in  interest  the  pre- 
sent owner  of  the  tract  of  land  conceded  to  Dafresne.  He 
appeared,  denied  the  principal  allegations  of  the  plaintiffi, 
and  alleged  that  his  title  was  valid  to  the  land  of  Dupene's 
concession. 

On  these  pleadings  the  parties  went  to  trial,  and  jud^ginent 
was  rendered  for  the  plaintiffi,  from  which,  cifter  an  unsuc- 
cessful attempt  to  obtain  a  new  trial,  the  defendant,  Bennett, 
appealed* 

JL  C*  Duncanj  for  appellants* 

1.  The  order  of  survey,  grant  and  titles,  under  which  de- 
fendant holds,  taken  in  connection  with  the  evidence,  support 
his  claims,  and  show  that  the  judgment  of  the  District  Court 
is  erroneous. 

JIfofpAy,  for  appellees. 

1.  The  order  of  survey  under  which  plaintiffi  claim,  having 
been  recorded  and  confirmed,  must  prevail  over  defendant's 
title,  which  is  incomplete  and  not  recorded.  IngersolPs  Digesty 
p.  508,  529. 

3.  The  agreement  of  1801,  is  binding  on  the  assigns  of 
Encalada,  C.  C.  arts,  2239,  3522,  sec.  5.  TouUier,  v.  8,  art. 
345,  p.  373. 

Mathbws,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  of  homage.  The  plaintiffi  in  their  peti- 
tion, set  forth  the  different  grants  or  concessions  of  the  neigh- 
boring proprietors  in  the  island  of  Barataria,  or  Grand  Isle, 
where  the  property  in  dispute  is  situated. 

These  concessions  were  made  by  authority  of  the  Sp^ish. 
government,  and  appear  not  to  have  prevailed  farther  than 
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orders  of  survey  under  that  goyemmeiit,  which  were  not  exe-  ^^^Tiaw?* 
cuted  until  since  Louisiana  was  acquired  by  the  United  States*  ■ 

The  disputed  limit  in  the  present  instance  is  that  which  ««. 
divides,  oris  the  common  boundary  between  the  grant  made  ■■'■■''*• 
to  one  Anfray,  alias  Norman,  and  that  made  to  a  person 
named  Cailler.  The  plaintifis  claim  title  as  derived  from 
the  former,  and  the  defendant  derives  his  title  from  the  lat- 
ter through  or  under  one  Manuel  Encalada.  He  alleges 
possession  in  himself  and  others,  under  whom  he  claims, 
according  to  limits  established  by  a  deputy  surveyor  of  the 
United  States  in  November,  1809,  and  pleads  prescription* 
The  land  between  the  disputed  limits  is  of  a  triangular  form 
and  the  right  to  possess  it  as  claimed  by  the  plaintifis,  depends 
on  the  quantity  of  front  which  Anfray  was  entitled  to  have 
(according  to  his  concession)  on  the  gulf  of  Mexico.  The 
court  below  rendered  judgment  in  favor  of  the  plaintiffi, 
from  which  the  defendant  appealed. 

The  pleadings  and  evidence  of  the  case  show  that  four 
orders  of  survey  were  obtained  from  the  Spanish  authorities^ 
for  land  in  the  Grand  Island  or  Barataria,  to  an  amount  suffi* 
cient  to  cover  nearly  the  whole  island.  One  in  favor  of 
Jacques  Rigand  in  1781,  or  1782,  of  forty  arpents  front  at 
the  eastern  end  of  the  island ;  another  for  forty  arpents  in 
favor  of  one  Cailler  in  1783,  to  be  located  at  some  distance 
from  the  tract  of  Rigand;  Cailler's  tract  being  that  now 
owned  by  the  defendant.  A  third  order  of  survey  was  gran* 
ted  in  1785,  to  Fran9ais  Anfray,  alias  Norman^  for  all  thd 
vacant  land  which  might  be  found  between  the  tracts  grafted 
to  Rigand,  and  to  Cailler;  and  a  fourth  order  issued  in  ITS?^ 
to  one  Dufrene,  for  forty  arpents  at  or  towards  the  western 
end  of  the  island.  These  different  portions  of  land  were 
settled  on  and  occupied  by  the  persons  who  had  obtained 
permissions  to  settle  and  orders  of  survey,  or  persons  claiming 
under  them  previous  to  the  time  when  Louisiana  was  ceded 
to  the  United  States.  But  previous  to  that  time  no  actual 
surveys  had  been  made  or  limits  fixed  between  the  occupants. 
After  the  change  of  government  and  sovereignty  of  the  pro- 
vince of  Louisiana^  (from  any  thing  appearing  in  evidence 

35 
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^^jE^sS"*  ^^  ^^  present  case.)    Anfray  was  the  only  claimant  who  filed 

'  bis  claim  before  the  land  commissioners  of  the  United  States, 

\^^  ^^  and  in  pursuance  of  it  caused  a  survey  to  be  made  in  May, 

BMraTT.     1809,  by  William  Henry,  a  deputy  surveyor.    This  survey 

gives  ibe  limit  contended  for  by  the  plaintiffi,  and  thirty 

aq>ent8  in  front  on  the  gulf. 

In  November  of  the  same  year,  Truard,  a  deputy  surveyor 
of  the  United  States,  under  Lafon,  surveyed  all  the  tracts  of 
land  for  the  different  claimants  on  the  island  beginning  at 
tiie  western  end,  and  fixed  the  limit  below  Cailler's  con- 
cession and  that  of  Anfiray,  as  contended  for  by  the  defen- 
dant.   Anfray  refused  to  att^id  at  the  operations  of  his  last 
surveyor,  or  to  exhibit  his  title,  relying,  it  may  be  presumed, 
on  the  survey  previously  made  by  Henry  in  conformity  with 
his  claim.  Now  had  there  been  no  survey  except  the  general 
one  made  by  Truard,  and  all  the  claimants  and  persons  hold* 
ing  under  them,  had  possessed  und  acquiesced  in  it  until  the 
commencement  of  the  present  action,  it  is  probable  that  the 
plea  of  prescription  would  have  been  available  to  the  defen- 
dant..  But  in  consequence  of  the  survey  made  by  Henry, 
and  the  occupancy  of  Anfray,  and  those  holding  under  him 
in  pursuance  of  that  survey,  the  question  presented  for  de- 
Th«i>ie»  ^|>»^  cision  is  one  merely  of  bomage^  and  not  affected  by  prescr^ 
tiM  "S^iMif  *^^°5  ^^  ^^  defendant,  and  those  who  possessed  before  him, 
^idl^Jiwi^  caonot  be  bound  as  having  had  exclusive  civil  possession  <if 
^jdonto-  been  ^^  j^^nMges  in  disputc.     See  6  JVC  S.  p.  703,  the  case  of 

Baurguignon  vs.  Boudousquie. 
Of  twodusutoa      The  erldeuce  of  the  cause  shows,  that  as  far  back  as  1801, 
der    oonceni^  a  dispute  about  Umits  arose  between  Anfray  and  Manuel 
fonned  a  Spaniah  Eucalada,  who  thou  held  the  land  conceded  to  Cailler,  which 

proviiice,tAat  will 

DTBTui,  which  hu  was  amicably  adjusted  by  allowing  the  former  thirty  arpents 

mtaradb^the  fi|.Qnt  qh  the  gulf  of  Mcxico.     The  survcy  by  Henry  seems  to 

SS*  wfrf*tSl  ^^^  ^®^  ™ade  in  accordance  with  that  settlement  of  Hmits; 

graaiof  1890.     ^^j  when  we  take  into  view  that  Anfray  appears  to  be  the 

only  claimant  of  lands  on  the  Grand  Isle  or  Barataria,  who 

regularly  entered  his  claim  before  the  commissioners,  which 

was  surveyed  in  180B,  giving  limits,  such  as  are  now  'C(»iten- 
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ded  ibrbj  the  plaintiffi,  and  that  this  claim  was  confirmed  by  ^tT^^gH^* 
an  act  of  congress,  passed  in  1820,  we  are  unable  to  perceive  = 
any  error  in  the  judgment  of  the  court  below. 


BIUBO  ■ 
VS. 
MARTIir. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BRABO  vs.  MAETIN. 

▲PPSAL  FROM  TBI  PARISH  COURT  FOR  TBX  PARISH  AMD  CITY  OF  NKW-0RLSA58. 

The  facts  must  be  stated  on  which  professional  men  base  their  opinions  given 
in  evidence  in  a  cause. 

The  optnion  of  one  witness  is  inadmisBlble  to  prove  another's  professional 
dUll  or  reputation. 

Schmidt^  lor  appellant. 

!•  The  judge  erred  in  refusing  a  new  trial,  die  verdict 
being  clearly  contrary  to  law  and  evidence.  Civil  Code^ 
arts.  3496,  2502,  2506.  Beck's  Med.  Jurisp.^  vol.  1,  pe.  3S0, 
361,  375.    Brouesais  sur  la  Folie  ps.  233,  231,  S/c. 

2.  The  judge  erred  in  excluding  evidence  in  relation  to 
the  capacity  of  the  medical  witness,  to  form  a  correct  opinion. 

3.  It  being  ccmclusively  proved,  that  defendant  concealed 

foids  within  his  knowledge,  which  good  faith  and  the  interests 

of  the  plaintiff  required  him  to  disclose,  he  must  bear  ibe  loss 

and   refund  the  plantiff  the  purchase  money.     Vide  Civil 

Code,  art.  2449.     Pothier  Cont.  de  Vents,  ps.  233,  295,  ^e. 

Saulif  for  appellee. 


«T0  CASES  IN  THE  SUPREME  COURT 

EMrau  to.      The  focts  are  stated  in  the  opinion  of  the  court,  deUvered 

by  POKTBR)  J. 

This  is  an  action  brought  to  recover  the  price  of  a  slave, 
alleged  to  be  afflicted  with  redhibitory  defects.  The  cause 
was  submitted  to  two  juries  in  the  court  of  the  first  instance. 
The  first  could  not  agree,  and  the  second  found  a  verdict  for 
the  defendant  The  plaintifi*  made  an  unsuccessful  attempt 
to  obtain  a  new  trial,  and  appealed* 

On  the  trial  the  plaintiflT  called  a  physician  who  had  seen 
the  slave  just  after  she  had  recovered  from  a  fit,  and  he  pro- 
nounced that  she  had  been  affected  with  epilepsy.  He 
gave  testimony  to  this  effect*  The  correctness  of  this  opinion, 
and  the  capacity  of  judging  correctly  of  the  nature  of  the 
disease,  when  the  patient  was  not  seen  by  the  physician  dur- 
ing the  fit,  appear  to  have  been  strongly  contested  by  the 
parties*  Another  medical  gentleman  was  called,  who  depo- 
sed, that  a  physician  who  had  only  seen  a  subject  twice,  and 
not  at  the  moment  of  convulsions,  could  not  state  a  priori  with 
certainty,  whether  she  was  mad  or  epileptic*  Whereupon 
the  counsel  for  the  plaintiff  asked  the  witness,  what  was  the 
medical  reputation  of  the  doctor  who  had  testified  to  the  fact 
in  controversy,  and  what  in  opinion  of  witness  was  his  capa- 
city to  form  a  correct  judgment  on  such  a  matter?  This 
question  was  objected  to  and  overruled* 

The  general  rule  of  evidence  is,  that  facts  are  to  be  proved 
to  a  jury*    An  exception  is  made  on  questions  of  science,  in 
matters  purely  professional,  and  particular  branches  of  trade 
or  manu&cture*    Opinions  of  persons  skilled  in  these  respec- 
tive matters  are  received;  and  those  of  physicians  fall  witiiin 
h^JSti  "ai  one  of  tiie  classes  just  stated*    Their  opinions  are  evidence, 
luMCwIiSr  but  ihey  must  state  the  facts  on  which  these  opinions  are 
feT  •  based,  and  in  case  witnesses  of  this  description  differ  in 
opinion,  the  jury  must  judge  at  last  which  of  them  is  entitled 
to  most  weight*     In  this  instance  an  attempt  is  made  to 
■^«f  carry  the  exception  one  step  fiirther,  and  inquire  as  to  the 
^  opinion  of  the  witness  in  regard  to  the  capacity  of  another 
to  form  a  correct  judgment,  and  his  opinion  as  to  that  wit- 
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neas'  repotation  for  professional  skill.  This  we  fhink  can-  '^*"*^*- 
not  be  done.  It  woald  lead  to  any  thing  bat  a  satisfiictory  m 
result.  Another  witness  might  then  be  called  to  give  his 
opinion  as  to  the  capacity  of  him  just  examined,  to  form  a 
correct  opinion  on  the  degree  of  weight  which  was  due  to 
flie  tesUmonj  of  the  first,  and  so  on.  The  jury  are  to  judge 
of  flie  weight  due  to  the  opinion  of  medical  men  on  the  dis- 
ease, from  the  facts  detailed  bj  them,  and  the  reasons  given 
in  support  of  their  conclusions,  not  from  the  opinion  others 
may  form  of  their  capacity.  The  judge,  therefore,  in  our 
opinion,  did  not  err  in  rejecting  the  testimony  offered.  8 
Jira95.371.    9t6t(;.225. 

On  the  merits,  the  evidence  if  it  preponderates  at  all  on 
behalf  of  the  plaintiff,  does  not  do  so  to  an  extent  which 
would  authorise  the  court  to  interfere  with  the  verdict  of  the 
jury,  and  it  is,  therefore,  ordered,  adjudged  and  decreed,  that 
the  judgment  of  the  District  Court  be  affirmed,  with  costs. 


THOMSON  vs.  BROTHERS. 

▲PPXAI.  VBOM  TBX  COURT  OP  TBJB  PARISH  AND  CITT  OP  WMlf-OnLEAMM. 

If  a  plaintiff  introdace  eridence  to  proye  a  particular  fact,  he  cannot  after- 
wards object  to  the  introduction  of  evidence  by  the  defendant,  to  disprove  it. 

If  a  qoestion  arise  as  to  the  kind  of  a  roof  required  by  the  contract  for  con- 
•Croeting  a  house,  and  on  which  the  contract  is  silent,  evidence  aUmide  to 
explain  it,  is  admissible. 

JlfcMillenj  for  appellant; 

1.  The  judge  erred  in  refusing  to  hear  testimony  on  the 
disparity  of  price  in  raising  the  walls,  and  that  necessary  to 
the  foundation. 
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^jf  dLim*'     ^  "^'^  ^^  refusing  to  hear  testimony  of  an  ardutect,  as  to 
m  &e  price  paid  for  erecting  the  houses  described  in  plaintiff's 

"^vf?"^'     contract,  in  order  to  preclude  the  supposition,  that  the  shed* 

BBOTHSBi.    roof  was  contemplated  in  said  contract. 

3.  There  is  error  in  the  judgment,  in  not  allowing  defe&« 
dant's  claim  filed,  amounting  to  the  sum  of  one^hundred  and 
thirty  dollars. 

4.  Defendant  was  not  liable  for  rent,  for  not  deliyering  the 
houses  sooner,  as  he  was  not  paid  for  building  the  same,  bj 
plaintiff's  own  showing,  until  long  after  they  were  delirered; 
therefore,  he  was  never  in  delay,  and  there  is  no  proof  of  his 
haying  been  in  delay  in  finishing  them.  Ten  dollars  per 
month  should  haye  been  deducted  from  rent  of  premises, 
which  defendant  occupied,  on  account  of  the  destruction  of  a 
work  shop. 

J2ose&'ttf 9  contra. 

1.  The  decision  of  this  cause,  depends  merely  upon  ques- 
tions of  fact,  on  which  the  yerdict  of  the  jury  ia  entitled  to 
great  weight. 

2.  The  defendant  had  no  right  to  charge  for  extra  work, 
because  he  has  not  shown  that  any  work  not  included  in  the 
contract,  was  performed  by  him,  in  compliance  with  the  wish 
of  the  defendant.  In  fact,  no  extra  work  is  proyed  to  haye 
been  done.     C  C.  art.  3734. 

The  facts  are  stated  in  the  opinion  of  the  Court  deliyered 
by  Martin,  J. 

The  defendant  and  appellant  complains,  that  the  first  Judge 
erred  in  refusing  him  leaye  to  proye,  that  there  was  «  great 
dilSerence  in  the  expense  and  labor  in  raising  the  walls  of  the 
plaintiff's  houses,  beyond  the  original  height,  and  which  woiild 
haye  attended  the  widening  the  foundation  to  the  width  stated 
in  the  contract.  The  proof  was  intended  to  counteract  the 
assertion  of  one  of  the  plaintiff's  witnesses,  that  the  increased 
height  of  the  wall,  was  a  proper  offiet  to  the  diminution  in 
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width  of  the  foundation.     The  defendant  further  contends*  Eaotmw  Du. 
that  the  judge  erred  in  refusing  to  allow  him  to  establish  hj  i  tj 

the  testimony  of  an  architect,  that  the  price  paid  for  certain     ^"®^^*^ 
buildings,  described  in  the  contract  annexed  to  the  petition,   brotbmm. 
was 30  low,  that  it  precluded  the  idea;  that  the  making  shed- 
roofs,  which  were  alleged  to  be  an  extra  work,  and  for  which 
compensation  was  claimed,  was  contemplated  by  the  parties. 
On  the  first  point,  the  testimony  was  objected  to,  on  the 
ground  that  the  defendant,  who  claimed  an  allowance  for  the 
raising  of  the  walls,  as  an  extra  work,  had  not  shown  that  it 
was  done  at  the  plaintiff's  request.     We  are  of  opinion,  that  tr5uc?^SJiSi 
as  the  plaintiff  had  introduced  evidence  on  this  part  of  the  ^ft^ff^!^ 
case,  he  could  not  object  to  the  defendant's  attempt  to  diminish  to  the  iotroJoc. 

•,.  ..  ii*i  1.-1.1  Ai_     ^<*"  ^  evidence 

or  destroy  it,  and  the  judge  erred  in  denying  le^-ve  to  the  by  the  defendant, 

•/       o  ^/      cf  ^  disprove  it* 

defendant  to  do  the  like. 

On  the  second  point,  the  introduction  of  the  testimony  was 
refused,  on  the  ground  that  it  was  impertinent  to  the  issue,  as 
the  contract  spoke  for  itself.  The  defendant  claimed  pay- 
ment for  the  shed  roofs,  as  an  extra  work^  the  plaintiff  con- 
tended they  were  included  in  the  work  the  defendant  had 
midertaken  to  do  for  a  certain  sum.  It  is  contended  by  the 
plaintiff's  counsel,  that  this  was  an  attempt  to  introduce  testi- 
monial proof  beyond  what  is  contained  in  the  act,  which  flie 
Civil  Code,  2356,  prohibits.  This,  in  our  opinion,  was  merely 
an  attempt  to  cause  a  latent  ambiguity  to  disappear.  Whether 
the  house  was  to  have  shed  roofs  or  not,  is  a  matter  on  which 
the  contract  was  absolutely  silent,  evidence  was  therefore  to 
be  sought  aliunde.  If  a  house  let  or  leased  on  a  given  rent,  riJ^MtotS^SiS 
without  stating  whether  it  be  a  monthly  or  yearly  one,  parol  ^"JJ^^^S 
evidence  is  certainly  admissible,  to  establish  that  the  rate  of  i^ue,    and  ^ 

.         -  ,  which  the  contract 

the  rent  manifests,  that  the  parties  contemplated  a  yearly  one.  i*  nient,  evidence 

etam^  to  explain 
it,  ia  admiaaibto. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided,  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded,  with 
directions  to  the  judge,  not  to  refuse  leave  to  the  defendant, 
to  introduce  the  evidence,  of  the  rejection  of  which,  he  com- 
plains: the  plaintiff  and  appellee  paying  costs  in  this  court 
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EiMUur  Dtf. 

WU>WLAKCm 


FLORANCE  «f.  CAMP. 

▲PPSAL  FROM  THX  COUBT  OF  THB  FIBJT  DISTBICT. 

In  the  Cods  of  Praetiu,  artidei  212  and  214,  the  wordi "  leaye  the  itate" 
"ramoYe  from  the  state/'  are  sTnonymouSt   and  an  affidavit  made  in 
accordance  with  either,  is  sufficient. 

Benjamin,  for  appellant. 

L  The  affidavit  for  arrest  is  good  and  sufficient  in  law, 
because  it  is  drawn  up  in  the  terms  directed  by  law,  or  in 
other  terms,  equivalent  thereto.  Code  of  PracHcej  art$m  213 
and  214. 

Hoffinan  and  Hill,  contra. 

The  fects  are  stated  in  the  opinion  of  the  court,  delivered 
by  Mathbws,  J. 

This  case  is  brought  before  the  court  on  an  assignment  of 
errors  apparent  on  the  face  of  the  record,  in  relation  to  the 
construction  given  by  the  court  below,  on  the  art.  214  of  the 
Code  of  Practice,  relative  to  bail,  &c. 

In  the  commencement  of  this  suit  no  affidavit  was  made, 
in  order  to  have  the  defendant  arrested,  &c.  Afterwards  a 
supplemental  petition  was  filed,  in  which  the  plaintiff  stated 
that  he  had  reason  to  believe  the  defendant  was  about  to 
remove  from  the  state,  without  leaving  in  it  sufficient  property 
to  satisfy  the  demand  of  the  former.  To  this  supplemental 
petition  an  affidavit  was  annexed,  in  which  the  plaintiff  de- 
clared that  the  defendant  was  about  to  leave  the  state,  &c« 
In  pursuance  of  this  affidavit,  an  order  for  bail  was  granted, 
on  which  the  defendant  was  arrested  and  gave  bail.  The 
order  for  bail  was  afterwards  rescinded  on  account  of  the 
insufficiency  of  the  affidavit,  as  thought  by  the  judge  a  quo* 

The  affidavit  and  order  for  bail,  are  grounded  on  the  art$* 
212  and  214,  of  tiie  Code  of  Practice.    The  first  of  these 
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Article  authorises  bail  to  be  required,  when  a  debtor  is  ab6ut  ^^^^^"* 
to  leave  the  state,  even  for  a  limited  time,  &c.     The  second  *  = 

requires  the  creditor  to  swear  that  he  verily  believes  that  ^^*ij^**^ 
the  defendant  is  about  to  remove  from  the  state.    Now  it  is         *•• 

HALL« 

dearly  seen  from  the  article  212,  that  bail  may  be  requited, 

when  a  debtor  under  certain  circumstances  is  about  to  leave 

or  remove  from  the  state  temporarily.     And  the  article  214, 

only  requires  that  this  fact  should  be  established  by  the  oath 

of  the  creditor.     Although  the   words  leave  a  state,   and  p^||l^^J£i5f 

remove  from  a  state,  may  not  on  all  occasions  be  considered  i^JdiT-ieaT©*'^ 

as  sjrnonymous;  yet  it  seems  to  us,  that  in  these  two  articles  SSSi'*  ^Sia**'*i 

of  the  Code,  they  are  used  as  complete  synonyms,  and  that  m^^'^'u 

the  same  idea  would  be  conveyed  by  either  one  or  the  other  ■oeorduHM  with 

either,    is    mttt^ 

when  used  in  an  affidavit,  to  hold  to  baU,  under  the  provisions  ttant. 
of  the  Code. 

We  are  therefore  of  opinion,  that  the  judge  a  quoj  erred 
in  setting  aside  the  order  for  bail,  and  dismissing  thd 
supplemental  petition,  consequently. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  in  this  respect,  be  reversed 
and  annulled,  and  that  the  order  for  bail  be  reinstated,  the 
bsdl  bond  rendered  valid,  and  that  the  cause  be  remanded  to 
be  further  proceeded  in  the  court  below,  according  to  law, 
the  appellee  to  pay  the  costs  of  this  appeal. 


VERSAILLES,  f.  w.  c.  v$.  HALL. 

APPBAL    FROM  TBB    PARISH    OOimT    FOR  TBS   PARISH    ASD    CITT    OF   rtXW 

ORLSAVSi 

The  contract  of  apprenticeship  is  not  snsceptible  of  alienation,  bat  b  personali 
and  ceases  at  the  death  or  insolvency  of  the  master. 

The  facts  are  stated  in  the  opinion  of  the  court  delivered 
byPoRTEB^  J. 
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^^'^im^^'     ^^  ^^^^  presents  distinct  questions  in  relation  to  the  tiro 

«======  minors* 

^™^c"'  Pierre  Avariste,  who  was  originally  bound  to  Hall  & 
^*  Adams,  agreed  with  the  consent  of  his  mother,  and  the  appro- 
bation of  the  mayor,  that  the  indenture  should  be  transr 
ferred  to  the  defendant  As  the  original  indenture  thus 
transferred,  was  made  previous  to  the  promulgation  of  the 
Louisana  Code^  the  case  falls  within  the  law  as  settled  in  10 
Martinj  358,  ^nd  the  right  to  annul  the  indenture  must  be 
denied.  The  question  whether  the  master,  under  the  pro- 
visons  of  the  Louisiana  Code  can  correct  the  indented  servant 
with  a  whip,  need  not  be  decided  in  this  case. 

John  Baptiste's  indentures,  however,  have  not  been  trans- 
ferred with  the  approbation  of  the  mayor,  and  the  defen- 
dsmt's  right  to  his  services  depends  on  the  validity  of  the 
transfer  made  to  him  by  his  partner,  Adams.  The  contract 
A  of  indenture  appears  to  us  to  be  personal,  and  not  susceptible^ 
of  alienation.  The  character,  temper,  &;c.  of  the  master^ 
enter  much  into  the  considerations  on  which  such  an 
agreement  is  made,  and  he  has  not  a  right  to  substitute 
another  in  his  place,  without  the  consent  of  the  minor,  or  hia 
legal  representatives.  Chancellor  Kent  says,  it  is  yet  Aot  de&. 
nitely  settied,  whether  an  indented  apprentice  c^^  be  as-, 
signed  from  one  master  to  another;  though  he  cites  pfiseit 
which  go  far  to  show  that  it  is  considered  he  cannot.  Lprd 
Mansfield  said,  in  the  case  of  the  King  vs.  Stockland,  that 
though  an  appentice  is  not  assignable,  yet  if  he  continue  to 
serve  the  new  master  he  might  ^ain  a  settiement  under  the 
poor  laws.  In  the  case  of  Baxter  vs.  Benfieldj  it  was  decided, 
that  a  contract  of  apprenticeship  ceased  with  the  life  of  the 
meister,  and  did  not  pass  to  his  executor.  We  apprehend  it 
would  be  the  same  thing  in  case  of  insolvency.    The  interest 

^»pr^^Liiip  t  in  the  services  of  the  individual  indented  would  not  pass  to  the 

alienation,  but  u  syudics.     Nothing  positive  can  be  found  in  our  laws  on 

pareoDal  and  cca^ 

MS  at  the  doath  the  subiect.      It  would   seem  dijQGicult  to    assimilate  free 

or  inaolveiM^  of  *' 

the  mMter..       children  to  property  which  passes  by  a  transfer  in  writing,  or 
hiy  delivery;  or  that  they  have  no  higher  protection  against 
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a  tansfer  to  a  bad  master,  tiban  a  slaye.    2  KetiPs  Omnienr  ^^^.JSH^- 

'  Marekf  1633. 


ROOHELLE'S  HEIRS  ts.  OOX. 


▲Pf  KAL  ntOH  Ttat  OOtFRT  OW  TBX  FIBST  DISTRICT. 


The  retnrn  of  a  process  made  before  jadgment,  cannot  be  amended  after  it. 


Itis  na  objectioB  to  an  amended  retmn,  that  it  contradicts  the  original  one. 


tf  a  petition  states  the  defendants  are  bonnd  in  soMo,  and  prays  judgment, 
without  saying  against  whom  or  in  what  manner,  judgment  is  given  accord- 
ing to  the  obligation  as  stated. 

The  defendant  and  nine  others,  were  the  sureties  of  Wil- 
liam Gibbes,  late  Paymaster  of  the  First  Regiment  of  Infan- 
try, in  the  army  of  the  United  States,  on  a  bond  in  the  penalty 
of  ten  dioasand  dollars.  In  the  words  of  the  bond,  they 
^are  held  and  stand  firmly  bound  and  obliged  unto  the  United 
States  of  America,"  &€• 


GOI. 


kifiesj  edi  1833, 265;    Douglass,  70.  3  Strange,  1366. 

BOCHXLLX'S 
HEIRS 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the  vf; 
judgment  of  the  Parish  Court,  so  far  as  it  relates  to  the  ap- 
prentice, John  Baptiste,  be  affirmed,  and  that  the  judgment 
of  said  court  in  relation  to  Pierre  ETariste,be  reversed,  and 
that  as  to  him,  there  be  judgment  in  £iTor  of  the  defendant, 
the  costs  to  be  paid  in  equal  proportions  by  the  plaintiff  and 
defendant. 

Lievy  and  Buchananj  for  appellant. 

CHuqfodn,  for  appellee. 
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Eastsu  Du.    AnotherboDdwiththeBamepenaltTtwaaalsogiTenbyGibbes 
I  —  and  others  to  the  United  States,  but  to  which  the  defendant 


ROCBSLLK'B 
HXIRS 


wasnotapartj* 


^'  On  the  21st  January,  1819,  judgment  was  rendered  in 

the  District  Court  of  the  United  States  for  the  Eastern  DiS' 
trict  of  Louisiana,  on  the  bond,  which  the  defendant,  among 
others,  had  signed;  and  on  the  5th  October,  1826,  a  writ  of 
Jieri  facias  was  issued,  upon  which,  the  marshal  of  the  court 
made  the  following  return: — 

^  Received,  5th  October,  1826*  Served  upon  W.  H.  Mont- 
gomery same  day,  as  one  of  the  executors  6f  the  late  R.  L. 
Rochelle,  one  of  the  securities.  Stayed  by  agreement  of  the 
Attorney  General,  J.  W.  Smith.  Returned  11th  December, 
1826." 

On  the  2d  of  June,  1827,  the  following  entry  was  entered 
on  the  record  and  attested  by  the  clerk.  ^'  In  this  case,  it 
appearing  that  subsequent  to  the  date  of  the  judgment,  the 
balance  due  the  United  States  from  the  said  Gibbes,  late  Pay- 
master in  the  army  of  the  United  States,  has  been  reduced;  it 
further  appearing  that  no  citation  had  been  served  in  the  suit 
of  the  United  States  vs.  William  Gibbes,  as  Paymaster  in  the 
army ;  and  that  a  certain  agreement  was  on  day 

last,  entered  into  by  the  executors  of  R.  L.  Rochelle,  with  the 
District  Attorney,  as  one  of  the  securities,  (of  which  a  copy  is 
berewilh  filed,)  respecting  the  payment  of  said  debt;  ordered, 
that  the  said  two  judgments  be  amended,  so  as  to  call  for  four- 
teen thousand  four  hundred  and  eighty  dollars  and  twenty-three 
cents,  with  interest  at  the  rate  of  six  per  cent,  from  the  date 
of  said  agreement.'' 

Judgment  having  been  rendered  in  the  court  below  for  the 
plaintiffi,  the  defendant  appealed. 

Stramhridge^  for  appellant. 

1.  The  attempt  to  amend  the  judgment  is  a  nullity. 

2.  So  is  the  attempt  to  amend  the  Marshal's  return. 
First.  Because  it  was  too  late.     10  JIf.  R^.  91. 
Second.  Because  it  was  to  contradict  the  former  return* 


COI. 
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3.  That  return  stated  the  writ  had  been  «  stayed  by  agree-  ^J^^^^^* 
ment  with  the  District  Attorney."  Had  the  money  been  " 
made  under  that  writ,  it  must  have  been  stated.  To  declare 
that  a  writ  had  been  stayed  by  plaintiff's  agreement,  and  to 
declare  that  the  officer  had  made  the  money,  are  different 
things.  If  the  Attorney  General  stayed  the  writ,  the  Marshal 
had  no  authority  to  act  under  it.  If  he  received  the  money, 
he  received  it  without  authority. 

4.  The  levy  is  not  a  satisfaction  of  the  debt.  8ih  Johns* 
Sip*  249.  The  case  now  before  the  court,  then  rests  upon  the 
same  ground  as  that  formerly  decided. 

5.  If  the  judgment  was  only  several,  Rochelle  was  not  bound 
with  or  for  Cox,  for  his  share,  and  there  is  no  legal  subroga- 
tion, and  a  conventional  one  is  not  shown. 

CarleUm^  Locket^  and  Kelly ^(ov  appellees. 

JVf  AKTUT,  J.  delivered  the  opinion  of  the  court. 

The  plain tifis  state,  that  their  ancestor,  the  defendant,  and 
eight  other  persons,  were  sureties  of  Gibbes,  a  regimental 
Paymaster  of  the  United  States,  on  a  bond,  the  penalty  of 
which,  was  ten  thousand  dollars,  on  which  the  United  States 
obtained  judgment  against  the  principal  and  his  sureties;  and 
on  the  same  day,  they  also  obtained  another  judgment  of  the 
same  amount,  on  another  bond,  against  the  same  principal, 
the  plaintiffs  ancestor  and  others,  his  sureties,  but  not  against 
the  defendant,  who  was  not  a  party  to  the  second  bond. 
That  it  being  ascertained  that  the  sum  due  by  Gibbs  was  less 
than  the  aggregate  amountofboth  judgments,  it  was  reduced 
to  fourteen  thousand  four  hundred  and  eighty  dollars  and 
twenty  three  cents,  with  interest  at  six  per  cent,  from  the  26th 
of  October,  1826,  on  which  day,  the  executors  of  the  plain- 
tiff's ancestor,  paid  to  the  Marshal  of  the  United  States,  who 
had  in  his  hands  writs  of  execution  issued  on  said  judgments, 
thirteen  thousand  one  hundred  and  thirty-seven  dollars  and 
fifty-seven  cents,  out  of  the  moneys  of  the  estate;  and  on  the 
7th  of  April,  1827,  they  paid  into  court,  out  of  the  same 
moneys,  one  thousand  seven  hundred  and  twenty^ve  dollars, 
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l^mifDii.  in  satis&ctioii  of  said  jadgments;  in  all^  fowrteen  flioueand 
=  eight  hundred  and  sixtj-two  dollars  and  fiftj  cents,  which 
8«m  was  afterwards  paid  to  the  proper  officer  of  the  treasury 
of  the  United  States  $  one  half  of  which  went  to  the  dischwrge 
of  the  judgments  obtained  on  the  part  of  Gibbes'  bond,  being 
the  one  in  which  the  defendant  was  bound  as  a  suretfr. 

The  plaintiA  ayerred  that  they  were  by  this  payment  sul^ 
rogated  to  the  rights  of  the  United  States  Court,  and  consequent 
judgment  against  the  defendant,  for  his  proportion  thereof 
That  the  principal  and  all  the  sureties  on  flie  bonds,  except 
the  plaintiff's  ancestor^the  defendant,  and  two  other%ti2: 
Henderson  and  Ramsey^  are  insolrent. 

On  these  facts^ the  plaintiffi  claimed  judgment  for  eA6-fourCh 
of  the  sum  paid  in  dischai^  of  &e  judgmoit  against  their 
ancestor,  the  defendant,  their  co-sureties  and  principal,  with 
interest  from  the  day  ef  payment  till  that  of  satisfifction* 

The  general  issue  was  pleaded. 

The  District  Couft  tras  of  opinion  that  six  of  the  sureties 
were  still  solvent^  and  gave  judgment  accordiaglytf 

The  defendant  appealed. 

His  counsel  has  not  contested  any  of  the  facts  proven  below, 
except  the  insolvency  of  some  of  the  sureties;  but  he  has 
argued  the  nullity  of  the  amendment  of  the  judgment  and 
that  of  the  amendment  of  the  return  of  the  Marshal  of  the 
United  Slates,  to  the  execution. 

What  the  counsel  is  pleased  to  call  the  amendment  of  the 
judgments  obtained  by  the  United  States,  is  nothing  but  the 
entry  by  which  the  United  States  admitted  that  the  judgments 
were  reduced  to  the  real  balance  due  by  Gibbes^  which  a  par- 
tial settlement  of  accounts  ascertained.  This  is  the  constant 
practice,  where  a  plaintiff,  in  Courts  of  the  United  States, 
discovers  he  has  taken  judgment  for  more  than  is  really  due 
to  him,  a  measure  demanded  by  a  strict  moral  sense,  and 
often  necessary  to  avoid  being  mulcted  in  costs  of  a  suit  in  a 
Court  of  Equity,  if  the  defendant  be  driven  to  his  resort  there 
for  an  injunction.  Neither  are  we  able  to  see  what  benefit 
could  result  to  the  defendant,  if  the  objection  was  sustained;* 
for  this  could  not  diipinifth  the  plaintiff's  claim  on  h{pn^ 
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As  to  the  amendment  of  the  Marshal,  the  counsel  has  ^**^,o£^« 

'  Marck,  1839. 

contended  that  it  was  made  too  late,  and  he  has  referred  us  ^ 

to  10  Martin^  91,  the  case  of  Haiton  ys.  SHllman^  and  a/t,  in       BEiiiis  *  ^ 
which  we  held  that  the  Sheriff's  return  could  not  be  amended^        ^^ 
after  the  termination  of  the  suit* 

The  return  of  a  process  being  the  basis,  the  foundation  on 
which  the  judgment  rests,  it  is  blear  that  it  must  be  amended, 
if  amended  at  all,  before  judgment,  for  after  it,  the  foundation  process  nuuie  bJ^ 
of  it  cannot  be  subtracted;  it  is  otherwise  as  to  returns,  poste-  cootie  unend- 

*  edafterit. 

rior  to  the  judgment,  like  that  in  an  execution.  To  such  a 
return,  the  rule  in  10  Martin  cannot  be  said  to  be  applicable. 
It  has  next  been  contended  that  the  amendment  in  the  second 
return,  contradicted  the  first.  The  one  stated  the  writ  to 
have  been  stopped  by  the  direction  of  the  District  Attorney, 
the  other  that  the  money  was  made.  It  appears  to  us  every 
amended  return  must  contradict  the  former  absolutely  or  par- 
tially, i.  e.  by  adding  to  or  detracting  from  it;  and  if  a  return 
can  be  amended,  it  cannot  be  a  good  objection  to  the  amend-  itisBoobjaetkA 
ment,  that  it  contradicts  the  original  return.  ta^XThl^ 

Lastly,  the  defendant's  counsel  has  asserted,  that  the  judg-  naim         ' 
ment  was  several  only;  that  the  plaintiff's  ancestor  was  not 
hound  with  or  for  the  defendant's,  therefore  there  was  no 
legal  subrogation,  and  a  oonventional  one  is  not  pretended. 

In  the  case  of  thei  United  States  vs.  Hawkins'  heirs,  4  JMot' 
ftn,  JV.  S.  313,  we  held  that  a  judgment  against  several  persons^ 
which  does  not  exist,  they  are  condemned  in  solidoj  binds 
them  for  their  virile  part  only.  That  the  judgment  may  be 
presumed  to  follow  the  obligation  it  enforces,  the  presump- 
tion ceases,  where  the  claim  does  not  follow  Ae  obligation.  ^ 
We  think  the  converse  of  this  proposition  Is  correct,  t.  e.  that  atates  the  defta- 

daoti  ue  boundin 

where  the  obligation  is  stated  to  be  in  aolido^  and  the  peti-  «9<«foi  ud  pr^^ 
tioner  claims  judgment  on  it,  the  judgment  must  be  presumed  ^^1^^^^^^ 
to  be  in  solido.  In  the  present  case,  the  petition  states  &e  JJS? f^JJi"^ 
parties  to  be  bound  in  8Qlido,and  prays  judgment,  without  gj^j;^^****' 
sajdng  against  whom,  nor  in  what  manner.  The  conclusion, 
therefore^  is,  that  judgment  is  given  according  tQ  the  obliga- 
tlw  as  stated  in  the  pleading* 

Tbe  w^v^  ilMfiRi^tm^f  ibeiwr^UM  oelljriure  ^olveAt^ 
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Eaotewt  Dm.  They  are  all  to  bear  the  shares  of  the  four  who  are  not  so. 

Mmrcht  1833.  "^ 

Old  Civil  Code^  430  a  12.  The  first  judge  consequently  cor- 
rectly concluded,  that  the  defendant  was  liable  for  one-sixth 
of  the  sum  paid  by  the  plaintiffs'  ancestor  in  discharge  of  the 
judgment  obtained  on  the  bond. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  with  costs. 


e= 


REEVES  w.  ADAMS. 

▲PPXAL  FROM  TBS    COURT    OF  THE    FOURTH  JUDICIAL  DISTRICT,  THS   JUDOK 

THXRXOF  PRESIDINO. 

Th€  rales  which  govern  the  manner  of  citation  in  a  suspensive  appeal,  apply 
equally  to  one  which  is  devolutive  only. 

The  Supreme  Court  will  consider  the  entire  case,  and  decide  on  its  merits,  if 
either  the  clerk,  or  the  judge  a  quo,  certifies  that  the  record  contains 
all  the  documents  and  evidence  on  which  the  canse  has  been  heard  and 
determined. 

If  prescription  be  first  pleaded  in  the  Supreme  Court,  and  the  plea  must  be 
sustained  on  the  pleadings  and  facts  appearing  on  the  record,  the  court  will 
remand  the  cause,  to  afford  an  opportunity  in  the  inferior  coart,  to 
disprove  the  facts  on  which  the  plea  is  based. 

Ives  and  Mcholls^  for  appellants* 

I.  The  mortgage  was  paid  and  satisfied. 
3.  The  claim  of  the  heirs  was  prescribed,  and  mortgage 
extinct. 

3.  Plaintiff  was  never  disturbed  in  his  possession.^ 

4.  Plaintiff's  right  of  action  was  barred  by  prescription, 
and  may  be  taken  advantage  of  in  the  Supreme  Court.     Cade 
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of  Practice,  903,  La.  Code,  3507,  Old  Civil  Code,    MarHn^s  ^£Si\m^ 
Reporti,  7  JVt  8. 110,  111.    Unim  OA.  Manufactory  T8.  Lobdelh  * 

Burk  and  Dom^,  for  appellee,  relied  on  the  following 
points  and  authorities. 

1.  The  appellant  is  not  competent  to  appeal,  he  haying 
acquiesced  in  the  judgment  bjr  yoluntarilj  suffering  it  to  be 
executed.     Code  of  Practice,  367,  no.  1. 

2.  The  appeal  has  not  been  made  returnable  according 
to  law.    Z  La.  Rq)orts  440.     Code  (f  Practice,  art.  58S. 

3.  There  is  no  certificate  of  the  judge,  statement  of  facts, 
or  bill  of  exceptions.     Code  of  Practice,  586. 

4.  All  this  must  be  done  previous  to  appeal.  Code  qf 
Practice,  602,  603. 

5.  Tiie  answer  admits  all  the  allegations  in  Ae  petition  not 
expressly  denied,  and  so  far  makes  the  plaintiff's  petition 
evidence  in  his  favor. 

6.  Prescription  has  once  been  pleaded  and  cannot  be 
maintained. 

7.  The  existence  of  the  obligation  to  discharge  the  morl? 
gage  being  admitted,  performance  must  be  shown,  and  the 
party  is  not  competent  to  plead  prescription. 

8.  There  is  no  proof  that  defendant  has  used  diligence  ijo 
raisQ  the  mortgage. 

9.  Level  Gilbert  was  not  competent  to  discharge  flie 
mortgage. 

The  facts  are  stated  in  the  opinion  of  the  co^  delivered 
by  Mathxws,  J. 

This  suit  is  brought  to  have  flie  sale  of  a  certain  tract  of 
land  (as  described  in  tiie  petition)  rescinded,  and  to  recover 
back  the  price,  with  interest,  which  had  been  paid  by  the 
plaintiff  to  the  defendant.  The  resciadon  of  the  contract  10 
ctaimed,  on  accoont  of  the  defendant  not  homg  raised  rad 
canceUed  a  mortgage,  which  existed  on  the  land  At  Ib^  tiflM 
of  sale,  and  which  he  boand  hiniBelf  to  da»  er  eanse  to  b« 
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EASTxitif  Dis.  done.    He  pleaded  performance  and  fulfilment  of  the  obfi- 

=  gations  created  by  the  stipulation,  to  raise  the  mortgage,  and 

"*^y*'      that  at  all  events  it  could  not  prejudice  the  rights  of  the 

ADAUB,      plaintiff,  being  unavailable  to  die  mortgagees,  in  consequence 

of  legal  prescription  against  its  effects. 

The  court  below  rendered  a  judgment  on  the  5th  of  Maj, 
1832,  by  which  it  was  decreed,  that  the  sale  should  be 
rescinded  and  annulled,  and  that  the  defendant  should  refund 
to  the  plaintiff  the  price  which  had  been  paid  for  the  land, 
and  interest  at  the  rate  of  five  per  cent,  per  annum,  until 
paid,  unless  the  defendant  should  within  six  months  from  the 
date  of  the  judgment,  raise  the  mortgage,  &c.  On  the  22d 
of  January,  1833,  the  defendant  obtained  an  order  of  appeal 
which  was^  made  returnable  to  the  Supreme  Court,  on  the 
first  Monday  of  March  of  the  same  year,  and  was  brought 
up  in  pursuance  of  the  order;  and  since  the  appeal  the 
defendant  pleaded  prescription  to  the  action,  of  ten  years 
under  the  Old  Code^  and  five  under  the  La*  Code* 

The  appellee  moves  to  have  the  appeal  dismissed,  on  the 
following  grounds:  First,  because  the  appellant  has  lost  his 
right  to  appeal,  in  consequence  of  having  acquiesced  in  the 
judgment,  by  voluntarily  suffering  it  to  be  executed.  iSecond, 
the  appeal  has  not  been  made  returnable  according  to  law. 
Third,  there  is  no  certificate  of  the  judge,  statement  of 
facts,  or  bilk  of  exceptions  made,  as  required  by  law,  &c. 

In  support  of  the  irat  of  the  grounds,  on  which  the  moUon 
to  dismiss  is  founded,  retiance  is  had  on  art*  567,  no*  1  of  the 
Code  ofPracticej  wherein  it  is  stated,  that  ^a  party  against 
whom  a  judgment  ^  has  been  rendered,  cannot  apped,"  if 
such  judgment  have  been  confessed  by  him,  or  if  he  have 
acquiesced  in  the  same,  by  executing  it  voluntarily.  As  to 
this  point,  it  suffices  to  say,  that  it  is  not  in  any  manner  sup- 
ported by  the  facts  of  the  case  as  diey  appear  on  the  record. 
In  relation  to  the  term  of  the  Appellate  Court,  to  which 
the  appeal  was  niade  returnable,  we  are  of  opinicm  that 
there  is  no  error  or  procrastination  on  the  part  of  the  appel* 
lant,  sufficient  to  authorise  or  require  a  dismissal  of  his 
appeal.    He  had  a  right  to  appeal  at  any  time  within  one 
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year,  from  the  time  the  judgment  was  rendered  in  the  court  Eajtbrw  Dis. 

•[  JO  JIfardk,  1833. 

below.     Code  of  Practice^  593.    The  appeal  was  not  taken  -> 

in'  the  present  instance,  in  time  to  operate  a  suspension  of        «,. 

execution  on  the  judgment  of  the  District  Court,  it  is  only      ^^^*^ 

devolutive  in  its  eflects.    Yet  it  is  believed  that  the  same 

rules  are  applicable  to  the  manner  in  which  the  appellee 

should  have  been  cited,  which  £:overn  in  suspensive  appeals.  The  miet  which 

^  *  *  *  govern  the  maa- 

We  have  already  seen,  that  the  order  granting  this  appeal  aer  of  citation  in 
was  given  on  the  22d  of  January,  1833.    It  seems  by  the  C^'^'JShli 
citation  and  return,  that  the  appellee  resides  in  the  parish  ^"^^^"^  ^^y- 
of  La  Fayette.    Now  to  allow  the  delay  authorised  by  law, 
it  is  evident  that  there  was  not  sufficient  time  to  cite  him 
to  the  next  term  of  tiie  court  of  appeals,  which  was  in 
February,  and  consequentiy  the  citation  and  return  of  the 
appeal,  were  correctly  made  to  the  first  of  the  term  immedi- 
ately succeeding.    Therefore,  the  decision  to  be  found  in 
3  La.  Rqxnis^  440,  and  relied  on  by  the  appellee's  counsel, 
is  not  applicable  to  the  present  case.    See  that  decision,  and 
Code  of  Practice^  art.  583. 

It  is  true,  that  in  this  case  there  is  no  certificate  of  the 
judge  a  quo^  as  required  by  the  586th  article  of  the  Code  of 
Practice^  neither  is  there  a  statement  of  facts,  nor  bill  of 
exceptions;  and  unless  these  deficiencies^are  supplied  by  the 
certificate  of  the  clerk,  under  the  article  896,  the  appeal 
must  be  dismissed,  in  pursuance  of  the  provisions  of  the  arti- 
cle 895,  wherein  it  is  declared  that,  ^  the  Supreme  Court  can 
only  exercise  its  jurisdiction,  in  so  far  as  it  shall  have  know- 
ledge of  the  matter  argued  or  contested  below. 

There  is  in  appearance  a  discrepancy  between  the  article 
586  of  the  Code  of  Practice^  relied  on  by  the  counsel  of  the 
appellee,  and  the  article  896,  on  which  the  appellant's  coun- 
sel relies.  By  the  former  it  is  declared,  that  if  the  testi- 
mony produced  in  the  cause,  have  been  taken  in  writing,  and 
if  the  records  contain  all  the  evidence  produced  in  the  suit^ 
the  judge  shall  certify,  &c.,  that  they  contain  all  the  evidence 
adduced  by  the  parties,  otherwise  he  must  make  a  statement 
of  facts,  &;c.  The  latter  provides,  that  if  the  record  brought 
up,  be  not  duly  certified  by  the  clerk  of  the  lower  court,  as 
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EMTBUf  Dii.  contaiiiiDg  all  the  testimony  adduced,  the  Supreme  Court  can 

only  judge  of  Buch  cause  on  a  statement  of  facts,  dec. 

ttsiivsi  i|.^  reconcile  diese  articles  of  the  Code  of  Practice^  or  to 
ADAM!  giye  effect  to  botib^  it  may  not  be  useless  to  give  a  concise  lns*> 
toiy  of  Hit  practice  as  regulated  by  law,  before  the  adop 
tion  of  the  Code«  According  to  the  act  of  the  legislature  of 
18I3|  the  first  law  passed  in  relation  to  judicial  proceedings 
Under  the  state  constitution  and  goyemment,  a  statement  of 
fiuits  was  required  to  be  made  out,  eidier  by  agreement  of 
die  parties  to  a  suit,  or  in  the  event  of  their  disagreement  by 
tiie  judge*  Subsequently  a  law  was  passed  requiring  the  tesfr 
mony  to  be  taken  down  in  writing  by  the  clerk,  to  serve  esa 
statement  of  fecti  when  requested  by  either  of  the  parties  to 
a  suit.  There  was  also  a  law  authorising  the  Appellate 
Court  to  examine  and  decide  a  cause  on  its  merits,  when  tiie 
evidence  was  entirely  documentary,  on  a  certificate  of  ttie 
judge  of  the  lower  court  to  that  e£fect)  and  that  the  reconi 
contained  all  the  documents  on  which  the  case  was  decided 
in  the  first  instance. 

In  pursuance  of  the  law  authorising  tte  testimony  to  be 
taken  down  in  writing,  by  the  clerk  of  the  inferior  court,  it 
was  his  duty  to  certify,  that  the  record  sent  up  to  the  Supreme 
Court,  contained  all  the  evidence  on  which  the  cause  had 
been  decided,  whether  that  evidence  were  composed  entire- 
ly of  testimonial  proo^  or  partly  of  that  and  partly  of  written 
documents,  and  perhaps  his  certificate  would  have  been  mA 
ficient,  under  tlie  old  rules  of  practice,  in  cases  where  all  the 
evidence  consisted  of  written  documents*  It  seems  to  us, 
that  the  certificate  to  be  now  given  by  the  judge,  as  required 
by  the  article  586,  of  the  Code  <f  Practice^  has  reference 
merely  to  that  which  he  was  previously  authorised  to  give, 
IB  cases  where  the  whole  evidence  consisted  of  written  docu* 
bents*  The  expressic«i  is  in  the  Code,  ^  if  the  testimMiy 
have  been  taken  in  writing,  and  if  the  records  contain  all  ^iA 
*  evidence  produced  in  the  suit,  the  judge  shall  certify,  &C.'' 
It  BMist  be  noticed  that  tiie  expression,  kaoe  hetn  Ushm  in 
mifmg^  may,and  probably  does,  refer  to  testimony  taken  hy 
iaterroeateries^  under  a  commission  from  the  court,  and  not 
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each  as  maj  be  taken  down  in  writing  by  the  clerk  during  the  ^^S^[!?f  J^"* 

trial  of  a  cause,  and  where  the  whole  evidence  consiJits  of-  

testimony  taken  on  interrogatories  and  written  documents, 
the  certificate  of  the  judge  to  this  efiect,  would  suffice*  But 
in  the  present  case,  the  evidence  is  composed  partly  of  docu- 
ments  and  partly  of  testimony  taken  down  by  the  clerk  in 
writing*  And  he  certifies  that  the  record  contains  a  true 
and  correct  copy  of  all  the  documents  on  file,  transcript  of 
the  proceedings,  and  all  the  evidence  adduced  in  the  case, 
&c«  This,  we  are  of  opinion,  is  sufficient  according  to 
the  article  896  of  the  Code  of  Practice^  to  authorise  this  court 
to  examine  and  decide  the  case  on  its  merits* 

According  to  this  exposition  of  the  present  rules  of  prac-  c^J^. 
tice,  where  the  record  contains  all  the  documents  and  evi-  ^  ^  d!^ 
denoe  on  which  a  cause  has  been  heard  and  determined  in  Sui^?  th?%r^ 
the  court  below,  a  certificate  to  tins  effect,  made  eitiier  by  %o,  certiSMthiit 

UM  rooord   con- 

the  judsea  ouo,  or  the  clerk  of  that  court,  will  autiiorise  the  tains  au  the  do. 

•^       °         '      '  ^  curaeato  and  oiri- 

appellate  tribunal  to  take  into  consideration  the  entire  caase,  JJJ^^^hJb!!^ 
and  decide  it  on  the  merits.  ^  "*  *•*•' 

The  next  point  to  be  investigated,  relates  to  the  plea  of 
prescription,  made  for  the  first  time  in  this  court.    The 
right  to  plead  prescription  at  so  late  a  stage  of  a  suit,  is  toler- 
ated by  law.    Five  years  having  elapsed  since  the  promul- 
gation of  the  Louisiana  Codcj  and  previous  to  the  institution 
of  the  present  action,  which  was  commenced  and  prosecuted 
to  obtain  the  rescission  of  a  contract  made  between  the  par- 
ties in  1821,  the  article  3507,  is  applicable  to  the  present 
case,  according  to  the  decision  of  this  court,  rendered  in  the 
case.  The  Union  CoUon  Manufactory  vs.  Lobdellj  7  JV.  5.  110. 
The  prescription  established  by  this  article  of  the  Code,  is 
five  years  for  persons  present  in  the  state,  and  ten  for  those 
who  are  absent.    In  the  present  instance,  both  parties  are 
domiciliated  in  the  state.    The  contract  of  sale,  sought  to 
be  rescinded,  was  entered  into  in  February  1831.    In  May 
of  the  same  year,  Adams,  the  vendee,  promised  by  an  act, 
under  private  signature,  to  raise  the  mortgage  in  question. 
The  present  suit  was  not  commenced  until  October  1831. 
More  than  six  years  after  the  promolgation  of  the  New 
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EAflTBBif  Di8.  Code.    Now  had  fhe  prescripticm  relied  on  in  this  court, 

JtfardL  16S8. 

s=ss===s  been  pleaded  in  the  court  below,  and  no  evidence  been 
M<£SAiui  adduced  to  show  that  it  had  been  interrupted,  or  the  right 
pxTTiT.  acquired  under  it  released  bj  the  defendant,  we  are  of  opin- 
be^r^3S22  ta  ^on  that  judgment  ought  to  have  been  rendered  in  his  favor* 
c!^  ^"^  Not  having  been  there  pleaded,  the  plaintiff  had  no  oppor- 
^adT*^  "Sm  tunity  to  show  any  circumstances,  which  might  have  taken 
FJta   ipnring  his'  case  from  the  government  of  the  article  of  the  Code,  here 

on  tlM  rocofdt  tho 

coon  wui  remand  rcUed  ou.    The  auswcr,  as  has  already  been  stated,  amounts 

the  c«iie,  to  af-  /.  -  , 

*^"*'iirti2*S5Sl  virt'i^Jy  *^  21  P^®*  ^*  performance,  which  is  not  so  incon- 
^T&iSc^  sistent  with  a  plea  of  prescription,  that  both  may  not  be  used 
SSSl"^  ^  *•  in  the  same  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled,  and  that  the  cause  be  remanded,  together  with  the 
plea  of  prescription  pleaded  in  this  court.  The  case  to  he 
tried  de  novo*    The  appellee  to  pay  costs  of  appeal. 


^.  * 


M'LEAEN  M.  PETTTT. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

Where  ninty-three  days  had  elapsed  from  the  issuing  of  a  commbsion  to 
Matamoras,  under  which  no  testimony  had  been  obtained,  and  no 
diligence  was  shown  to  have  been  used  in  endeavoring  to  obtain  it,  the 
party  was  properly  ruled  to  trial  by  the  jugde  a  quo. 

The  facts  are  stated  in  the  opinion  of  the  court  pronounced 
by  Porter,  J. 

This  action  is  brought  to  recover  from  the  owner  of  a 
vessel  the  amount  of  supplies  of  difierent  kinds  furnished  for 
her.  The  schooner  was  sequestered,  but  afterwards  released 
on  the  defendant  giving  bond. 
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A  question  is  presented  on  the  record  in  relation  to  the  ^^^^,^' 


OHIO 

ursuRAiroB  co. 


legalitj  of  an  affidavit  ofiered  hj  the  defendant,  in  order  to 
obtain  a  commission  to  take  testimony  in  Matamoras,  which 
we  do  not  find  it  necessary  to  decide,  for  it  appears  that  he         ^* 

•^  ?  rr  BDMOHDSoir 

afterwards  did  obtain  a  commission,  and  that  ninety-three  st  alb. 
days  elapsed  between  the  period  of  granting  the  same,  and  •  whawos 
the  day  of  trial.  It  does  not  appear  that  any  testimony  was,^?"  ^  ^^s 
obtained  on  it,  nor  did  he  show  that  he  had  used  any  dili.-JjJ'j|gJJ*"jJJ»^ 
gence  to  procure  the  evidence.  The  court,  therefore,  did  SbtS2Lf"iidS 
not  err  in  ruling  him  to  trial.  8hli5i"*^to  iSi 

On  the  merits,  the  case  is  fully  proved ;  and  it  is,  therefore,  dea^wing  S  Si 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the  ty  wu  properly 
District  Court  be  affirmed,  with  co8ts«  the  jude«  •  fM. 


.     OHIO  INSURANCE  COMPANY  tw.  EDMONDSON  £T  AL8. 

APPSAL  FROM  TBI  PABI8H  COURT  OF  TBS  PARISB  ANDiCITT  OF  RSW-ORLXAV8. 

It  IB  unnecessliy  for  a  party  to  swear  to  the  facts  stated  in  a  supplemental 
petition  praying  a  sequestration,  if  he  has  sworn  to  the  same  facts  stated 
in  liis  original  petition. 

A  contract  made  in  one  state  or  country  will  be  enforced  in  another  unless 
iqjuiy  is  thereby  directly -or  indirectly  done  to  the  inhabitants  of  the  latter. 

A  bill  of  exceptions  to  the  introduction  in  evidence  of  a  deposition  on  tbe 
ground  that  it  has  not  been  legally  taken,  is  too  general  to  authorise  the 
Supreme  Court  to  examine  the  validity  of  the  official  seal  to  the  deposition 
of  the  officer  by  whom  it  was  taken. 

Where  maritime  Interest  is  reserved,  both  principal  and  interest  must  be 
risked  to  confer  upon  the  obligation  the  character  of  a  bottomry  bond. 

A  foreign  creditor  who  has  a  lien  on  property  is  entitled  to  an  equal 
privilege  with  a  domestic  creditor. 
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Eastxrit  Dft.  A  written  eontreet,  wMoh  hai  not  fhe  character  of  •  bottomiy  bond,  bat 
3ss=s=s3^BB     wbkk  bat  been  entered  into  for  tlie  loan  of  money,  and  confera  an  eipreos 

lien  on  a  TesBel,  cannot  by  the  maritime  law,  follow  her  into  other  countries 

to  the  prejudice  of  rights  acquired  there. 


OHIO 

ursimAiroK  co. 


SDMOITDSOir 
IT   ALS. 


Thii  action  was  brought  in  1830,  for  the  recovery  of  the 
sum  of  six  thousand  nine  hundred  and  sixtj  dollars,  due  on 
an  instrument  alleged  to  be  a  bottomry  bond,  upon  the 
steamboat  Walter  Scott,  then  in  the  port  of  New-Orleans. 

The  bond  was  made  in  1829,  at  Cincinnati,  and  signed  by 
James  Tallant,  W«  D.  Jones,  Joseph  Pierce  and  Thomas 
Cameal;  the  first  as  principal,  and  the  others  as  his  sureties. 
Its  first  clause  is  as  follows:  ^Know  all  men  by  these  pre- 
sents,  that  I,  James  Tallant,  of  the  city  of  Cincinnati,  Ohio, 
owner  of  the]  good  steamboat  called  the  Walter  Scott,  now 
lying  on  the  stocks  at  Cincinnati,  (to  be  launched  at  my  risk 
as  soon  as  the  water  will  permit,)  and  necessitated  at  this  time 
to  borrow  and  take  up  upon  the  adventure  of  said  steamboat, 
the  sum  of  six  thousand  dollars,  for  the  profitable  and  advan- 
tageous sailing  of  said  boat  for  the  period  of  one  year  from 
the  date  hereof,  which  said  sum  of  money  the  Ohio  Insurance 
Company  have,  on  my  request,  lent  unto  me  cend  Wjpplied  me 
toithj  at  the  rate  of  nine  hundred  and  sixty  dollars  for  the  said 
six  thousand  dollars^  for  the  said  period  of  one  year  from  the 
date  hereof." 

The  bond  also  contained  the  following  clauses:  <^I,  the  said 
James  Tallant,  do  hereby  bind  particularly  all  my  right,  title 
'  and  interest  in  and  to  fhe  said  steamboat,  witb  the  fi^eight, 
tackle  and  apparel  of  the  same,  to  pay  unto  the  Ohio  Insu- 
rance company^  the  sum  of  sixty-nine  hundred  and  sixty  dol- 
lars in  one  year  from  the  date  hereof."  ^  The  said  boat  shall 
at  all  times  after  the  expiration  of  the  said  period  oi  one 
year  firom  the  date  hereof,  be  liable  and  chargeable  for  the 
payment  of  the  said  sixty-nine  hundred  and  sixty  doUarsy 
according  to  the  true  intent  and  meaning  of  these  presents; 
and  that  it  shall  be  lawfiil  for  the  said  Ohio  Insurance  Com- 
pany, by  their  properly  authorised  agent  or  agents,  on  failure 
to  pay  to  the  said  Ohio  Insurance  Company,  the  said  sum  of 
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dxty-mne  hundred  and  si^y  dollars,  within  the  said  period  ^^j£||J^om*' 
of  one  year  from  the  date  hereof,  forthwith  to  enter  upon  ■ 

take  possession  of«  and  sell  at  auction,  or  otherwise*  as  the        ^"'^ 

^  ^  '  '  08I71IAHCK  00* 

said  Ohio  Insurance  Company  may  judge  proper,  the  said         «•• 
steamboat,  and  from  the  avails  of  such  sale,  as  far  as  they      bt  ^x^ 
may  go,  to  pay  and  satisfy  the  said  debt,  with  all  reasonable 
and  proper  costs  and  charges  that  may  be  incurred  thereby*'' 

In  case  the  boat  should  be  lost  during  the  year,  it  was 
agreed,  ^Hhat  then  and  thenceforth,  that  every  act^  maUer 
and  thing  herein  contained  on  the  part  of  the  said  principal 
and  sureties,  except  the  payment  to  the  said  Insurance 
Company,  of  the  sum  of  nine  hundred  and  sixty  dollars, 
shall  be  void*'*^ 

The  plaintiLflf  averred,  that  this  alleged  mortgage  was  en^ 
dorsed  on  the  enrolment  of  the  boat,  and  was  known  to  all 
subsequent  purchasers  and  claimants* 

The  defendant,  Edmondson,  pleaded  his  title  to  the  boat 
by  purchase  at  Louisville,  at  a  public  sale,  ordered  by  a 
court  of  chancery.  He  also  pleaded  usury,  and  the  incapacity 
of  the  plaintiffs  to  enter  into  such  a  contract. 

The  Parish  Court  decided  that  the  bond  created  a  lien  on 
the  boat;  that  Edmondson  knew  of  its  existence  when  he 
purchased;  and,  deducting  the  claims  proved  fdr  provisions 
and  services  rendered,  the  court  ordered  that  out  of  the 
balance  of  the  proceeds  of  the  boat,  which  had  been  sold^  ' 
by  consent  of  parties,  during  the  pendency  of  the  suit,  the 
plaintiffi  should  be  paid.    Edmondson  appealed* 

jHennen,  Peirce  and  Hawesj  for  appellant* 

Preston  and  Hoffman^  for  appellees* 

1.  The  bottomry  bond  gave  a  lien  on  the  steam  boat  Walter 
Scott,  in  favor  of  the  plaintifis.  2  Blackstone^s  Commentaries^ 
457.    Marshall  on  Insurance^  p.  632. 

2*  The  boat  was  sold  subject  to  that  lien,  both  by  the  laws 
of  Kentucky,  and  in  point  of  fact;  because  the  sale  did  not 
arrest  the  lien^ 

38 
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^^aSS^im^     3.  The  statute  of  Kentucky  is  not  applicable ;  it  applies  to 
■■  ■  ■  .a  property  situated  in  a  county  and  conveyances  in  the  state; 

mnuM  «a.  i^  would  be  absurd  to  apply  it  to  a  steamboat  which  may  be 
mnvrriimn   ^  twenty  counties  in  as  many  hours. 
MX  AMA         4.  She  had  not  been  at  Lonisyille  sixty  days* 

5«  Hypothecation  of  yessels  not  required  to  be  recorded  in 
the  mortgage  and  parish  judge's  office;  Code^  cart.  3363;  or 
must  be  recorded  in  every  parish. 

6.  It  must  be  made  and  recorded  according  to  the  laws 
and  usages  of  commerce.  Article  3273.  The  usage  is  to 
record  it  in  the  custom  house. 

7.  The  case  being  one  which  the  statutes  of  no  state  con- 
template to  provide  for,  must  be  governed  by  the  agree- 
ment and  conduct  of  all  the  parties.  Our  agreement  gives 
a  lien  and  interest  on  tiie  steam  boat.  Our  notice  to  Ed- 
mondson  gives  us  all  equity  against  him;  he  gave  only  fifteen 
hundred  dollars  for  the  vessel,  fdiich  was,  he  perfectly  under- 
stood, flax  tiiousand  doUais  less  than  he  would  have  paid,  but 
ttiat  die  was  subject  to  our  lien. 

PeRTEa,  J.  delivered  the  opinion  of  the  court. 

The  parties  really  litigant  before  tius  court  are  the  plaJA- 
ti£6,and  the  defendant,  Edmondson.  The  ibrmer  claim  a 
lien  on  an  instrument  of  writing  executed  by  Tallaat,  the 
original  owner  of  the  boat,  in  tiie  State  of  Olio.  The  latter 
sets  up  title  to  her  under  a  sale  made  in  tiie  state  of  Ken- 
tucky, in  virtue  of  a  decree  of  one  of  the  courts  of  chancery 
of  that  state. 

It  is  unnecessary  to  set  out  the  pleadings,  for  after  any 
detailed  statement  of  them,  they  would  only  exhibit  what 
has  been  already  stated,  as  the  substantial  issue  between  the 
parties. 

Before,  however,  entering  into  the  merits,  one  or  two  ques- 
tions relating  to  the  regularity  of  the  proceedings,  present 
themselves  for  decision,  and  must  be  disposed  o£ 

The  suit  commenced  by  a  service  of  the  petition  and  cita- 
tion on  the  defendant,  Edmondson,  and  there  was  a  prayer 
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for  a  provisional  seizure.  After  service  of  Ae  original  peti-  B*s*bM(  l>is. 
tion,  a  supplemental  one  was  filed,  in  which  the  plaintiffistar  ■  -b 

ted,  thej  were  obliged  to  ask  for  a  sequestration  of  the  boat,  ^nu^jlo^  oa. 
It  was  granted  on  an  affidavit  of  their  agent  in  which  he         ^'     * 
declared,  that  the  allegations  contained  in  the  petition  here-^      stjjj. 
tofore  filed  were  true. 

It  is  objected,  that  the  allegations  in  the  supplemental  peti- 
tion on  which  the  writ  of  sequestration  issued,  are  not  sworn 
to,  and  that  consequently  the  writ  improTidently  issued* 
However  correct  such  an  objection  might  be,  in  case  the 
prajerfora  sequestration  rested  on  the  facts  set  out  in  a  sup- 
plemental petition,  the  court  is  of  opinion  the  objection  is 
not  well  founded  in  that  now  before  it.  In  the  supplemental 
petition,  the  plaintiffi  allege  no  new  facts;  they  on  the  con- 
trary refer  to  the  original  petition,  and  make  it  the  basis  of 
their  demand  for  a  sequestration.     The  affidavit,  therefore, 

It  is  11IUI6C6M- 

of  the  agent  repeating  the  averment  of  the  truth  of  the  alle-  ry  for  a  party  to 
eations  on  which  the  plaintiffi  claimed  a  lien  on  the  boat,  ^^  '*f^^  }^ 

o  ^  .  ^  a     ■upplemental 

was  the  only  one  which  could  have  been  properly  made;  if  f^^^JESSJ^S 
indeed  any  were  necessary,  after  the  oath  previously  taken  ^eSULTA^ct!? 
by  bim,  to  the  truth  of  the  facts  stated  in  the  original  petition*  ^^o^^^''^ 

But  a  more  formidable  objection  has  been  raised  against 
the  regularity  of  the  proceedings.  The  statutes  and  juris- 
prudence of  Louisiana,  it  is  contended,  only  confer  the  pri- 
vilege of  sequestration  to  enforce  liens  given  by  its  laws; 
and  that,  in  aid  of  which  this  remedy  was  extended  here, 
was  not  one  that  had  any  force,  or  conferred  any  privilege 
in  our  state,  though  it  might  have  that  effect  in  the  country 
where  it  was  made. 

By  the  comity  of  nations  a  practice  has  been  adopted  j^  eoamMrt  ^li- 
by  which  courts  of  justice  examine  into,  and  enforce  con- ^nur  wSiT  £ 
tracts  made  in  other  states,  and  carry  them  into  effect  accord-  oUwr.wiiMai^^ 
ing  to  the  laws  of  tlie  place  where  the  transaction  took  its  netiyorind^m^ 

°  ,  *  ly  doae  to  tbe  1>- 

rise.     This  practice  has  become  so  general  in  modern  times,  habitt&ta  tr  tiw 
that  it  may  be  almost  stated  to  be  now  a  rule  of  interna- 
tional law,  and  it  is  subject  only  to  the  exception,  that  the 
contract  to  which  aid  is  required  should  not,  either  in  itself, 
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EMmir  Du.  or  in  Uie  means  used  to  give  it  effect,  work  an  injorj  to  tibe 

,1  II  inhabitants  ofgdie  coimtiywhere  itisattempted  to  be  enforced* 

nscBAKcx  00.      '^^^  objection  now  taken  raises  a  distinction  in  cases  so 

^'         circumstanced,  between  remedies  before  and  after  judgment; 

St  ALs*      and  we  confess  we  are  unable  to  see  any  solid  grounds  on 

which  it  can  rest    If  it  be  true,  as  we  apprehend  it  is,  that 

tiie  court  can  and  should  enforce  the  personal  obligation 

which  a  part^,  not  a  citizen  of  the  state,  may  hare  entered 

into  in  another  country,  and  that  on  the  judgment  so  ren* 

dered,  the  foreign  creditor  could  obtain  the  benefit  of  all  writs 

of  execution  which  an  inhabitant  of  Louisiana  might  resort 

to  against  a  domestic  debtor,  then  we  can  see  no  good  ground 

for  refusing  the  auxiliary  process  in  the  first  instance ;  whether 

it  be  an  order  to  arrest  the  person  of  the  debtor,  and  hold 

him  to  bail,  or  a  writ  to  seize  the  property  brought  within 

the  jurisdiction  of  a  court,  if  it  be  the  subject  of  contest* 

Both  seem  to  rest  on  the  same  principles.    And  a  familiar 

illustratiou  of  the  conunon  received  opinion  on  this  subject, 

may  be  given  in  the  case  of  attachments,  which  are  almost 

every  day  resorted  to  in  aid  of  the  foreign  creditor  againrt 

the  foreign  debtor;  and  yet  there  is  nothing  in  our  law  more 

expressly  giving  that  remedy  to  the  stranger,  than  there  is  in 

the  case  of  sequestration. 

We,  therefore,  think  the  writ  properly  issued,  and  that  the 

property  seized  under  it,  must  abide  the  decision  on  the 

merits. 

A  wn  or  enep-     There  was  a  bill  of  exceptions  taken  to  the  introduction 

diMtkm.  in  «fi.  in  evidence  of  depositions  taken  in  the  state  of  Ohio.     The 

^ntnffi^  of  &  cwpo- 

{l^tStit£!!  ^'y^^^^io^  "^^«  liere  is,  that  the  return  to  the  conmiission  is 
SSL^t^^  under  the  oflScial  seal  of  the  mayor;  and  that  the  Code  ofPrac- 
Sf  ^  bS^  ^^  requires  it  to  be  under  the  private  seal  of  the  commit 
SlT^vSidlSr^  sioner.  It  is  unnecessary  to  say  what  weight  this  objection 
to  tho  ^JjpMitioii  is  entitled  to  in  a  case  where  the  commission  is  directed,  ag 
'  te^  in  this  instance,  to  a  public  officer  by  bis  title,  and  not  to  him 
personally;  for  no  objection  was  made  on  the  ground  taken 
here  in  the  court  of  the'  first  instance.  The  reasons  given  in 
the  bill  of  exceptions  are,  that  the  depositions  had  not  been 
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legally  taken.     This  is  too  genejal ;  it  is  the  duty  of  the  party  ^^^j^*" 


OHIO 


to  put  his  finger  on  the  particular  defect 

On  the  merits  of  the  case,  there  is  much  more  difficulty  ihsukajtcb  co« 
than  in  the  points  just  disposed  of.  The  plaihtiffi,  as  we  have  ^j^J^^^^f^ 
already  stated,  claim  a  privilege  on  the  hoat  in  consequence  xtjxs. 
of  a  contract  entered  into  in  the  state  of  Ohio,  with  her  then 
owner.  By  the  instrument  which  evidences  this  contract,  it 
appears,  the  plaintiffi  lent  him  the  sum  of  six  thousand  dollars, 
for  the  use  of  which  for  one  year  he  was  to  pay  nine  hun- 
dred and  sixty  dollars.  The  hoat  was  to  be  navigated  on 
the  waters  of  the  Ohio  and  Mississippi  rivers  during  that 
time;  a  Uen  or  privilege  was  given  on  her  for  the  payment  of 
the  debt  and  interest;  and  it  was  stipulated  that  in  case  she 
was  lost  during  the  period  just  mentioned,  the  sum  of  six 
thousand  dollars  should  not  be  demanded  or  recoverable 
from  the  debtor,  but  that  the  interest  might. 

It  has  been  a  subject  of  debate  at  the  bar,  whether  this  wharemariciBit 
was  not  a  bottomry  bond.  It  certainly  has  many  of  the  fea-  ^S^^ith^SHZ 
turesof  one;  but  we  are  inclined  to  the  opinion  that  it  can-  nuutbeijdMdto 

ooofcr  upon  tko 

not  be  considered  such.  Whether  a  bottomrv  bond  may  not  obiiffatkm  um 
be  made  to  secure  a  sum  of  money  lent  with  legal  interest,  tonybond. 
payable  at  all  events,  seems  to  be  a  question  not  yet  per- 
fectly settled.  But  where  maritime  interest  is  reserved,  the 
weight  of  authority  appears  to  greatly  preponderate  in  favor 
of  the  position,  that  both  principal  and  interest|must  be  put  at 
risk.  See  Storif's  Abbott^  125.  4  Binnet/,  244.  Park  on 
Insurance^  416. 

The  plaintiffi'  right  to  recover  must  therefore  be  found, 
if  it  exists  at  all,  elsewhere  than  in  the  maritime  law.  He 
contends,  however,  that  although  the  instrument  may  not  con- 
fer the  privilege  of  a  contract  governed  by  its  rules,  still  by 
the  laws  of  the  state  of  Ohio,  where  it  was  executed,  it  gave 
a  mortgage  or  lien  on  the  boat,  and  that  Una  lien  existed  on 
and  attached  to  her  when  she  was  sold  in  Kentucky.  In  sup- 
port of  this  position  we  have  been  referred  to  testimony  taken 
in  Cincinnati,  and  it  certainly  covers  the  whole  ground 
which  the  plaintiffi  have  taken  in  argument.  Possessing  no 
knowledge  of  these  laws  ourselves,  and  not  having  the  means 
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EAffTBKw  Du.  of  acquiring  a  knowledge  of  them  except  through  the  means 
—  -^=  resorted  to,  in  this  instance  the  proof  furnished  to  us  must 

UMTiLurci  00.  guide  and  control  our  opinions.  The  evidence  of  the  prin- 
^'  cipal  witness,  by  whom  these  facts  are  established,  has  been 
AT  ALs.  closely  observed  on,  and  our  attention  has  been  drawn  to  an 
acknowledgment  made  by  ^him  that  he  expected  a  fee  from 
the  Insurance  Company,  for  the  trouble  he  had  taken  in  inves- 
tigating the  case.  We  cannot  say  that  this|circumstance  aa- 
thorises  us  to  refuse  credit  to  this  deposition.  The  evidence 
itself  carries  in  it  internal  evidence  of  fairness  and  truth.  It 
appears  to  come  from  an  intelligent  man,  and  we  are  bound 
to  presume  one  learned  in  his  profession.  Members  of  the 
bar  in  all  countries,  are  in' the  habit  of  receiving  compensation 
for  their  opinions.  The  fact  of  their  doing  so  is  never  con- 
ddered  as  impairing  the  weight  justly  due  to  these  opinions, 
and  the  respect  to  which  they  are  entitled,  obviously  is  much 
increased  when  they  are  given  under  the  solemnity  of  an  oath. 
A  servant  under  a  salary  from  one  of  the  parties,  or  an  agent 
who  receives  compensation  in  the  very  case  at  issue,  is  a  good 
witness,  if  bis  compensation  does  not  depend  on  the  event  of 
the  suit  But  what  weighs  with  us  more  than  all  this,  in 
according  full  faith  and  credit  to  the  testimony  of  the  wit- 
ness, is,  that  his  deposition  was  returned  into  court  in  Novem- 
ber, 1830;  that  the  cause  was  not  tried  until  May,  1831 ;  and 
that  if  the  defendant  knew,  or  had  reason  to  believe,  &e  wit- 
ness had  mistaken  the  law,  or  mistated  it,  there  was  ample 
time  to  procure  rebutting  testimony. 

If  the  Steamboat  then,  had  remained  within  the  State  of 
Ohio,  the  evidence  satisfies  us,  the  plaintiffs  could  have  had  a 
lien  on  her.  But  the  main  difficulty  in  the  cause  still  remains. 
She  was  sold  in  the  State  of  Kentucky,  under  a  decree  of  one 
of  the  courts  of  that  state,  and  purchased  by  the  defendant  at 
tbe  sale.  It  is  admitted  on  all  hands,  that  this  sale  was  legal 
and  regularly  made,  and  the  question  is  not,  what  was  the 
effect  of  the  lien  in  the  county  where  the  contract  was  made, 
nor  in  that  where  it  is  sought  to  be  enforced,  but  what  effect  it 
had  in  the  state  where  the  defendant  acquired  title  to  the 
properly. 
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The  statutes  of  the  State  of  Kentuckj,  the  dedsioDs  of  her  ISAyrtMr  Dml 
courts,  aDd  the  testimony  of  witnesses,  possessing  a  knowledge  s==s 
of  her  laws,  have  been  introduced  in  eyidence*    Reiianoe  was  ja9usuacm  ««• 
placed  in  argument,  on  the  fact  of  an  agent  of  the  plaintifi         ^'nioir 
having  attended  the  sale  at  which  the  defendant  purchased,      bt  au. 
and  on  his  having  given  notice  of  the  lien  which  his  princi- 
pals claimed  on  the  boat    A  decision  of  the  Supreme  Court  of 
diat  State,  has  declared  that  notice  to  the  purchaser  at  sheriff's 
sale,  is  not  sufficient  to  enable  die  creditor  to  afterwardfl 
enibrce  his  lien  on  the  proper^  sold,  unless  it  is  also  shown, 
Ifae  creditor,  at  whose  suit  the  sale  took  place,  had  notice  of  its 
existence  at  the  time  the  debt  was  contracted.    Other  testi- 
moD  J  taken  in  the  cause,  shows  this  to  be  the  settled  jurisprii^ 
dence  of  that  state,  and  the  rule  thus  established  is  decisive  of 
this  part  of  the  case.     Helen  vs.  Logan*  s  heirs  ^  4  Bihh^  78. 

According  to  the  testimony,  it  is  ^own  that  the  courts  of 
Kentucky  would  consider  the  bond  on  which  this  suit  is  instih 
tuted^  though  made  in  Ohio,  a  lien  on  the  boat,  and  that  in 
the  language  oi  the  witness,  it  would  operate  on  all  persons 
who  had  notice  of  its  existence,  whether  by  record  or  oth^* 
wise. 

By  aa  act  <Mr  the  Greneral  Assembly  of  Ae  State  of  Keii- 
tudsy,  approved  Ilth  February,  1830,  it  is  declared  ttiat  oo 
deed  of  mortgage  or  deed  of  trust,  hereafter  made  or  execuled 
for  or  upoB  any  real  orpersoAal  estate,  diall  be  goodor vaiid 
against  a  purchaser,  for  a  valuable  consideration,  wititiMrt 
notice  thereof,  or  against  any  creditor,  unless  such  deed  «hall 
within  fflxty  days  after  the  acknowledpneDt  or  proof  by  two 
subscribing  witnesses  according  to  the  existing  laws,  be  depo» 
sited  for  record  in  the  office  of  the  County  Court  Clefk  of  the 
County,  where  the  estate  therein  conveyed,  or  the  greater 
part  thereof,  lies. 

^  The  State  of  Kentucky,  we  presume,  gives  efiect  to  KeM 
existing  on  property  brought  there  from  anotiier  country,  «a 
the  principle  of  amity  which  we  have  akeady  noticed,  and  we 
must  ako  presume,  imtil  the  contrary  be  shown,  that  di« 
admits  them  with  the  same  limitation  which  other  states  da; 
gamely t  illiat  they  shall  not  w«ric  an  i»B|ury  to  her  owB<itk 


tor. 
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BMnMM»^i9.  zens*    To  ascertain  whether  they  do  or  not*  recurrence  nioBt 

March,  1933.  •'  ^ 

-  he  had  to  her  laws  and  policj  in  relation  to  contracts  made 
^"'^.  ^  within  her  limits;  for  we  take  the  true  principle  in  such  cases 
99*         to  be,  that  the  foreign  creditor  who  has  a  Uen,  should  have  no 
XT  ALs.      greater  or  no  less  privilege,  than  the  domestic  creditor.    I^ 
HorwhoiiMaUen  for  cxample,  the  laws  of  Kentucky  required  no  record  to  be 
tidedu^u  wraMi  made  of  liens  given  on  personal  property  within  the  state,  she 
£!mIb    crwii-  would  uot  require  registry  on  the  part  of  the  stranger  who 
came  there  to  enforce  a  mortgage  on  property,  on  which  he  had 
a  lien  in  another  country;  for  if  she  did,  she  would  neither 
carry  the  contract  into  effect, according  to  the  law  of  the  coun- 
try where  it  was  made,  nor  according  to  her  own.     If  this  be 
true,  whatever  time  is  given  to  the  domestic  creditor  to  record 
his  lien,  should  be  given  to  him  who  comes  from  another  state 
with  one,  if  his  lien  be  recognized  as  valid  when  enregistered^ 
and  his  prayer  to  enforce  it  be  admitted,  as  we  are  told  by 
&e  testimony  it  could  be. 

On  this  principle,  the  plaintiffs  have  contended,  they  had 
sixty  days  to  record  their  mortgage  after  the  property  was 
carried  into  the  state  where  it  was  sold.  The  statute,  we 
have  already  seen,  requires  the  lien  to  be  recorded  within 
sixty  days  after  it  is  given  in  the  county  where  the  property 
is  situated.  One  of  the  judges  of  the  State  of  Kentucky,  has 
been  interrogated  under  a  commission,  whether,  in  his  opin- 
ion, this  delay  of  sixty  days,  applies  to  cases  where  the  pro- 
perty is  not  yet  within  the  limits  of  the  state,  and  he  has 
replied,  that  he  is  unable  to  answer  the  question. 

The  difficulty  which  this  learned  person  found  in  the  ques- 
tion, has  been  fully  shared  by  us.  After  the  best  considerar 
tion  in  our  power,  we,  however,  think,  that  if  it  be  true  as  it 
is  testified  to  us,  that  the  lien  existing  on  this  boat  would 
affect  creditors  and  purchasers  in  the  State  of  Kentucky,  if 
duly  recorded,  it  would  seem  to  follow  that  the  creditor's  obli- 
gation to  record,  could  only  commence  at  the  period  she 
came  within  the  state.  The  words  of  the  statute  are,  that 
the  act  giving  the  lien,  ^^must  be  deposited  for  record  in  the 
office  of  the  County  Court  Clerk  of  the  County  where  the 
estate  lies."    A  record,  therefore,  in  any  other  county  would 
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not  suffice,  nor  would  a  registry  where  the  property  was  not,  ^''^j^*' 
but  where  it  might  thereafter  be,  comply  with  the  requisitions  ===sb3b 

of  the  statute.  ttainil™«ca. 

If  then,  the  record  could  not  be  made  pursuant  to  the  act  of  ^* 
Assembly,  until  the  property  was  brought  within  the  state,  we  st  au. 
conclude  that  the  creditor  had  the  delay  of  sixty  days  to  make 
iL  In  all  other  cases,  it  is  sufficient  to  enregister  within  that 
delay,  after  the  lien  has  attached  on  property.  Here  the 
mortgage  did  not  attach  until  the  boat  was  brought  within  the 
state. 

This  decision  etninently  promotes  the  equity  and  justice  of 
the  case.  One  witness  swears,  and  he  is  uncontradicted, 
that  the  boat  at  the  time  of  the  sale  was  worth  nine  thousand 
dollars.  She  was  first  stricken  off  to  a  bidder,  who  had  been 
advised  the  lien  of  the  plaintiffs  did  not  bind  her  for  seven 
thousand  dollars  and  some  dollars.  Finding  afterwards,  there 
was  a  great  diversity  of  opinion  among  legal  men  on  the  effect 
the  mortgage  might  have,  he  declined  complying  With  his 
bid,  and  the  boat  being  put  up  at  auction  again^  she  was  pur* 
chased  by  defendant  for  one  thousand  five  hundred  dollars. 
Under  such  circumstances,  no  one,  we  think,  can  doubt  the 
defendant  obtained  her  at  that  price,  under  a  belief  she  was 
subject  to  the  lien,  and  if  any  one  could  doubt  it,  that  doubt 
is  removed  by  the  fact,  that  she  sold  in  this  city  since  the  insti- 
tution of  the  present  suit,  for  eight  thousand  four  hundred 
dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be 'annulled,  avoided  and 
reversed;  and  it  is  further  ordered  and  decreed,  that  the  plain- 
tiffs do  recover  from  the  defendant,  the  sum  of  six  thousand 
nine  hundred  and  sixty  dollars,  to  be  paid  in  preference,  out 
of  the  proceeds  of  the  sale  of  the  steamboat  Walter  Scott, 
with  costs  in  both  courts. 
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SAME  CASE. 

The  preceding  opinion  was  deKvered  at  the  last  May  term, 
and  a  motion  for  rehearing  was  made  on  the  fcdlowing 
grounds,  hj  Hennen  and  Peircey  for  appellants. 

1.  That  no  judgment  can  be  rendered,  to  divest  Edmond- 
son  of  his  property,  because  of  a  debt  due  bj  Tallant^  until 
judgment  be  rendered  against  Tallant.  He  may  have  paid,  the 
agreement  being  private  and  without  witnesses,  may  have 
been  as  privately  annulled;  in  this  case,  Tallant^  the  debtor^  and 
only  debtor^  has  not  been  made  a  party. 

2.  That  no  proof,  other  than  a  private  deed  not  witnessed, 
has  been  adduced  to  show,  that  six  thousand  dollars  have  been 
actually  paid  by  the  plaintiff  to  Tallant,  it  is  good  against 
him,  but  not  against  Edmondson. 

3.  Because  if  the  rule  be,  that  the  creditor  has  sixty  days 
from  the  first  coming  of  the  property  into  the  State  of  Ken- 
tucky, to  prove  the  reality  of  the  deed  by  witnesses  or 
acknowledgment,  and  record  said  proof  or  acknowledgment 
in  the  clerk's  office,  this  does  not  aid  the  plaintifi^  for  the 
steamboat  "Walter  Scott  was  twice  before  at  Louisville,  in 
May  and  in  June,  1829,  when  she  came  there  from  New- 
Orleans,  and  took  in  cargo. 

Preston  and  Hoffman^  cofUra. 

1.  Tke  rule  of  this  court,  which  requires  the  parties  to  file 
the  pointB  and  authorities  on  which  they  intend  to  rely^  pro- 
vides, that  ^^no  rehearing  shall  be  granted  on  any  poBftli 
which  the  parties  may  have  onutted  to  furnish,  in  compliance 
with  this  rule."  The  defendants  omtted  to  fumidi  aoy 
points  in  compliance  with  this  rule.  A  rehearing,  tberefiMrey 
cannot  be  granted.  As  well  might  a  party  ask  for  a  new  trials 
without  showing  due  diligence  on  the  first  trial. 

2.  James  Tallant  was  made  a  party  by  the  petitioiiy 
answer,  proceedings,  evidence,  and  judgment,  below. 
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.  A  rehearinir  having  been  granted,  and  the  case  argued  by  ^^"^jj^' 
the  same  counsel  as  before,  at  the  present  term  the  final  « 


opinion  of  the  Court  was  delivered  by  Poster,  J.  wflmuscs  os^ 


A  rehearing  was  granted  in  this  case,  principally  on  the      bt  au. 
ground  that  there  was  evidence  in  the  record,  that  the  steam- 
boat Walter  Scott,  had  been  sixty  days  within  the  limits  of 
the  State  of  Kentucky,  previous  to  her  sale  under  the  decree 
of  the  Court  of  Chancery  in  that  State. 

It  has  been  conceded  on  the  last  argument,  that  such  is  the 
truth  of  the  case,  and  we  have  now  to  examine  what  change 
it  should  produce  in  our  former  judgment* 

From  the  opinion  already  deHvered,  it  is  seen  that  the 
decision  of  the  cause  turned  on  a  fact  (erroneously)  assumed 
by  the  court,  that  the  steamboat  had  not  been  within  the 
limits  of  the  State  of  Kentucky  sixty  days,  and  that  the  act  of 
Assembly  of  that  State,  gave  the  creditor  a  delay  of  that  time, 
to  record  his  mortgage. 

Unless  the  argument  since  addressed  to  us  have  changed 
our  first  view  of  the  case,  the  fact,  just  stated,  must  be  deci- 
fiive  of  the  rights  of  the  parties;  but  as  our  decree  must  now  be 
adverse  to  the  plaintifis'  claims,  it  is  proper  to  notice  tiie  posi- 
tions assumed  by  them,  and  which,  in  their  opinion,  rendered 
it  uanecessaiy  to  enregister  their  mortgage. 

In  the  examination,  it  is  important  to  inquire  whether  the 
Hen  now  sought  to  be  enforced,  is  one  which  derives  its  validity 
£rom  the  maritime  law,  or  from  the  local  laws  of  the  state,  in 
which  the  defendant,  Edmondson,  acquired  title  to  it  On 
this  point,  we  refer  to  our  former  opinion,  for  the  reasons  on  t„^i7!j^*h2; 

le  character 

bottomnr 

bat  which 


which  we  came  to  the  conclusion,  that  the  obligation  in  favor  5*  t*  ^^^ 
ot  the  plaintifis,  could  not  be  considered  a  bottomry  bond.    As  h^^e^entul^ 


it  is  not  of  that  character,  we  are  unacquainted  with  any  ^  monay,  and 
principle  of  that  law,  by  which  an  express  lien  on  the  vessel,  iien  on  a  vewei^ 

*  *  •*  cannot  by  the  ma- 

ccmferred  by  the  owner  in  the  form  of  a  written  contract,  for  ^time  uw,  luiow 

^  '         her    into     other 

flie  loan  of  money,  which  attaches  thereafter  to  the  object  JJJjJJlJJ  ^  ^ 
affected  by  the  agreement,  and  which  follows  her  into  other  jjjjj   "wi"*^ 
ecNmtries,  to  the  exclusion  of  a  real  right  which  may  be 
aequived  in,  or  t»  her,  in  those  countries. 


BDMOiniSOV 
XT  AU. 
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EitTiw  Dii.      The  facts  show  Edmondson  acquired  under  a  forced  sale. 

I  regularly  and  legally  made  in  the  State  of  Kentucky,  all  the 

<»Bio  right  and  interest  of  the  owners  in  and  to  the  boat,  and  he, 
therefore,  must  be  maintained  in  the  possession  and  free 
enjoyment  of  the  object  to  which  he  thus  acquired  title,  unless 
the  plaintiff  can  establish,  that  by  the  laws  of  Kentucky,  the 
lien  which  they  held  on  the  boat,  affected  purchasers  at 
Sherifis^  sales. 

^The  affirmative  of  this  proposition  has  been  strongly  maiiH 
tained,  but  the  argument  has  not  been  successful  in  producing 
the  desired  conviction  on  our  minds.     First:  It  was  contended 

r 

that  by  the  evidence,  sUch  an  instrument  as  that  produced  in 
evidence,  would  give  a  lien  by  the  laws  of  Kentucky.  The 
witness  (Southgate)  who  so  states,  cannot  be  understood  by  us, 
to  give  a  greater  effect  to  this  mortgage,  than  that  which 
belong  to  liens  expressly  recognized  by  the  statute  law  of 
that  state,  when  made  within  its  limits;  for,  he  adds,  after 
stating  that  it  would  have  effect  in  Kentucky,  that  it  would 
bind  all  persons  who  had  notice  of  its  existence  by  record  or 
otherwise. 

It  was  also  strenuously  urged,  that  the  statute  of  that  state, 
which  required  enregistry  in  order  to  affect  third  parties, 
would  have  no  application  to  steamboats  which  were  moving 
through  different  countries,  situated  on  the  banks  of  its  navi- 
gable streams.  That  statute  provides,  that  no  deed  of  mort- 
gage or  deed  of  trust,  on  or  for  real  or  personal  estate,  shall 
be  good  or  valid  against  a  purchaser  for  a  valuable  considera- 
tion, without  notice  thereof,  or  against  any  creditor,  unless 
such  deed  shall  within  sixty  days,  be  recorded  where  the 
estate  then  conveyed,  or  the  greater  part  lies.  From  the 
wording  of  this  statute,  it  evidently  contemplated  liens 
granted  in  the  state,  on  property  witl^n  its  limits.  When 
under  the  testimony  adduced,  we  give  effect  to  a  lien  made 
in  another  state,  on  property  such  as  this,  not  then  within  any 
county  of  Kentucky,  the  question  is,  whether  we  can  dis- 
pense with  the  recording  in  a  county  in  Kentucky,  when  a 
third  party  acquires  a  right  in,  or  title  to  her.  We  are  with- 
out any  decision  of  the  courts  of  that  state  on  this  subject)  but 
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it  appears  to  us  impossible  to  safely  conclude,  that  they  ^ould-^^*"[^"' 
sustain  such  a  position*     If  a  mortgage  was  given  on  a  boat  ===== 
already  within  the  state,  and  belonging  to  some  person  in  it,  nrsij^^c^s  co. 
we  cannot  doubt,  that  under  the  statute,  it  would  be  neces-         ^- 
eary  to  enregister  it,  in  order  that  it  might  have  its  effect      zt  al». 
against  third  parties.     It  is  evidently  the  policy  of  their  laws j 
to  require  notice.   The  admission  of  a  mortgage  from  another 
state,  cannot  be  understood  by  us,  to  place  the  foreign  creditor 
in  a  better  situation  than  the  domestic  one;  for  the  doctrine 
of  giving  effect  to  liens  and  laws  from  another  state,  must  be 
always^  understood  as  subject  to  the  condition,  that  the  admis- 
sion of  them  does  not  work  an  injury  to  the  citizen  of  the 
state.    We  should  act  on  these  principles,  if  the  transaction 
had  taken  place  in  this  state. 

We  have  not  noticed  the  objection  made,  on  the  ground 
that  Edmondson  had  notice  of  the  lien;  for,  according  to  the 
jurisprudence  of  the  State  of  Kentucky,  notice  is  required  to 
the  creditor,  as  well  as  the  purchaser.    4  Bibb,  78. 

Several  privileged  creditors  intervened  in  the  court  below. 
Their  claims  do  not  appear  to  be  disputed  by  either  party, 
and  the  judgment  of  the  Parish  Court  in  relation  to  them, 
nast  be  affirmed.  -     ^. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  further  ordered  and  decreed,  that  the  inter- 
Teners  in  this  cause  be  paid  by  privilege,  out  of  the  proceeds 
of  the  sale  of  the  boat,  and  that  of  these  interveners,  there  be 
paid  to  George  Benley  and  others,  the  sailors  and  crew  of 
said  boat,  as  per  voucher  marked  A,  three  hundred  and 
twenty-two  dollars  and  thirty-six  cents;  to  Nath.  Emerson, 
one  hundred  and  twentynseven  dollars  and  twenty-^even 
cents;  to  Russell  Ball  &  Co.,  one  hundred  and  thirty-three 
dollars  and  eighty-three  cents;  to  J.  &,  R.  Wolf, fifty  dollars 
and  sixty-eight  cents;  to  Danl.  Johnston,  judgment  in  his 
favor,  in  United  States  Court,  amounting,  interest  and  costs, 
seventy  dollars  and  thirty-four  cents;  and  to  Russell  Ball  & 
C!a.|  as  by  document  marked  F,  three  hundred  and  eighty-two 
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Sj|2»M^  Ptt.  doUan  and  twentj-finur  cents;  and  it  is  fiirtber  ordered^  Aat 
the  balance  of  the  proceeds  of  flieflale^  be  paid  to  the  defen* 
FxiuuiToir  j|3Qt^  Bdmondaon,  the  plainttffi  paying  costs  in  both  conrte. 


avixc 


PEHBERTON  w.  ZACHARIE  ET  ALS. 

▲PPXAL  PBOM  TKS  OOUST  OP  TBB  RBST  DUTBICT. 

In  m  sction  on  ft  note  ^m  for  the  pnreliMe  monej  of  real  ptoperty,  fb» 
plaintiiTfl  eonaent  to  give  secoiity  against  tiie  elaimi  of  certain  persons,  ia 
whom  defendant  aren  tlie  title  rests,  b  not  an  admission  that  seenrftj  can 
of  right  he  demanded,  or  that  the  same  judgment  could  not  otherwise  htv« 
been  rendered. 

After  sfipeal  taken,  an  axoeptioairhiflli  has  been  iWiimiiiady  cannot  be  tiled 
a^iia  hi  the  infM>r  oou^  eneept  by  consent  of  the  parties. 

The  effect  of  an  appeal  does  not  depend  on  the  final  di^posMIcA  whidh  liay 
be  made  of  it,  bat  on  the  fact  that  it  is  pending  and  nndeeided. 

A  penon  «ay  stipolate  in  fayor  of  a  third  par^,  and  if  the  latter  avail  himself 
of  the  advantai^e  in  liis  favor,  it  cannot  be  revoked. 

This  case  comes  before  the  court  on  a  second  appeal.  On 
the  first  it  was  remanded  on  the  ground  that  the  oitier  of 
appeal  had  been  prematurely  granted,  the  dismissal  of  the 
exceptions,  from  which  the  appeal  had  been  taken,  working 
no  irreparable  injury  to  the  defendants.  Fide  ante^  22.  On 
the  second  day  after  the  first  order  of  appeal  was  granted, 
the  court  below  rendered  a  judgment  approving  the  security 
offered  by  the  plaimifi",  and  from  this,  and  a  judgment  previ- 
ously rendered  on  the  merits,  the  defendants  appealed. 

S^han^  for  appellant^. 
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L  The  jadgment  allows  interest  from  the  daj  the  iDstal-  ^j^^jj^T' 
ments  became  doe,  where  interest  was  not  to  be  allowed,  ^ 
except  from  the  daj  the  security  was  given  by  the  plaintiff) 
and  accepted  by  a  final  judgment  of  the  court  ^?^tj^ 

3.  Interest  cannot  run  from  the  day  the  instalme&ti 
became  due,  but  from  the  day  the  notes  became  respectively 
demandable^  which  is  three  days  later,  owing  to  the  days  of 
grace  winch  the  law  allows. 

3*  The  court  below  erred  in  rejecting  and  overruling  the 
exceptions  of  the  defendants  to  the  security  offered  by  the 
plain  ti£f. 

4*  It  erred  likewise  in  denying  and  refusing  to  the  defen- 
dants the  ri^t  of  having  the  testimony  of  the  witnesses 
taken  down  in  writing  by  the  clerk,  on  the  trial  of  the  cause, 
on  the  sufficiency  of  the  said  security. 

5.  The  second  judgment  rendered  by  the  court  below, 
whereby  the  security  is  approved,  was  rendered  at  a  time 
when  its  jurisdiction  was  suspended  by  an  appeal,  and  is 
therefore  null  and  void  ab  initio* 

Slidellj  for  appellee. 

I.  The  sale  from  Pemberton  to  Erwin,  all  the  obligations 
of  which  are  assumed  by  the  widow  Zacharie,  was  made 
vnder  the  Old  Code^  as  was  also  the  sale  from  Erwin  to 
Zacharie.  The  respective  obligations  of  the  vendor  and 
vendees,  are  to  be  governed  by  the  law  existing  at  tfie  time 
4r(  the  sale,  under  that  law  the  purchaser  had  no  right 
to  withhold  payment  Srom  dread  a(  eviction.  FuIton^s 
heirf  vs.  Qriswold^  7  Martin^  233.  Brtnon  vs.  Rives^  7 
Jf.  S.  235.  DimaldBm  vs.  JlftYe^,  8  JVl  5. 181.  The  ven- 
dees having  no  right  to  withhold  the  payment  of  price,  can 
of  course  not  escape  from  the  obligation  of  paying  interest, 
as  legal  damages  for  the  delay  the  gratuitous  ofier  of  the 
plaintiff,  to  give  security  against  the  pretended  claims  of  flie 
heirs  of  Belly,  can  in  no  way  impair  his  legal  rights. 

3:  The  error  of  the  court  below,  if  it  be  one,  in  allowing 
interest  frix&t  flie  Iby  the  instalments  became  due,  without 
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E^"»"^«'  reference  to  the. days  of  grace,  is  too  uaimportant  to  call 

Xittchf  1833.  , .  . 

'  for  the  revision  of  this  court.    The  defendants  moved  for  a 

"""*^^"    new  trial,  on  various  specific  grounds,  and  the  judgment  was 

BACBARiB     awarded  on  several  of  them;  they  should  have  required  this 

amendment,  which  would  not  have  been  opposed  below. 

De  minimis  non  curcU  lex*  '^ 

■ 

3.  The  dismissal  and  overruling  of  the  exceptions  pleaded 
by  the  defendants  to  the  sufficiency  of  the  security,  was  not  in 
the  nature  of  a  final  judgment,  and  no  appeal  could  be  taken 
from  it;  this  point  has  been  clearly  settled  by  the  dismissal 
of  the  appeal. 

The  opinion  of  the  court,  in  ibis  case,  was  delivered  by 
Porter,  J. 

These  cases  were  consolidated  in  the  inferior  court.  The 
judgment  on  the  merits  required  the  plaintiff  to  give  secu- 
rity, and  the  security  ofiered  being  objected  to,  a  judgment 
of  the  court  approving  it,  was  also  rendered.  This  appeal 
^  is  firom  both  decrees. 

The  error  alleged  in  the  judgment  on  the  merits  is,  that 
the  defendants  were  condemned  to  pay  interest  from  the 
time  the  notes  became  due,  although  durifig  that  time  they 
were  in  danger  of  eviction.  The  contract  under  which  this 
contest  has  arisen,  was  entered  into  while  the  provisions  of 
the  Old  Code  were  in  force.  According  to  them,  it  was  not 
the  fact  of  an  outstanding  title,  but  the  institution  of  a  suit, 
which  enabled  the  buyer  to  suspend  payment.  No  evidence 
is  offered  that  any  such  suit  was  commenced  in  the  present 
instance.  The  error,  therefore,  alleged  in  the  judgment 
below,  appears  to  us  quite  unsupported  by  the  law  in  force 
at  the  time  the  engagement  was  entered  into.. 

But  it  is  contended,  that  however  this  may  be,  the  partic- 
ular circumstances  attending  the  rendition  of  the  judgment 
below,  and  the  terms  of  that  judgment,  show  that  interest 
ought  not  to  have  been  given.  The  answer  of  the  defen- 
dants sets  out  various  objections  to  the  payment  of  the  obli- 
gations sued  on.    None  of  which)  so  far  as  we  can  discoveri 
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justify  the  position  taken,  that  the  defendants  were  not  in  JEAsttRic  Dm.' 
mora,  for  it  is  no  where  alleged  that  suit  has  been  com-  * 
menced  against  them.    However,  on  the  judgment  being   '*«»JJ|^t<^* 
about  to  be  entered  up,  or  perhaps  before,  for  the  record     'acharm 
does  not  furnish  us  with  precise  information  on  this  point, 
the  plaintiflF  consented  to  give  security  against  the  claims  of 
the  heirs  of  P.  Belly,  in  whom  it  is  alleged  by  the  answer, 
the  real  title  to  the  land  is  vested.     It  is  now  contended  that 
this  offer  to  give  security,  is  a  sufficient  acknowledgment, 
that  judgment  could  not  have  been  obtained  without  it,  and 
proves  that  the  defendants  were  justified  in  withholding  pay^ 
ment.     But  we  think  this  is  carrying  the  effect  of  the  admis- 
sion too  far.    It  cannot  be  understood  as  admitting  more 
than  the  defendants  have  alleged  in  their  answers,  and  they 
do  not  state  that  any  suit  had  been  commenced  on  the  out- 
standing title.     It  is  true,  as  we  said,  when  this  case  was  la^t 
before  us,  that  the  defendants  had  a  legal  right  to  see  the 
judgment  complied  with,  whether  rendered  by  consent,  or 
on  the  contestation  of  the  parties,  but  the  right  depends  on 
quite  different  grounds  from  the  position  now  assumed,  viz:    inaiiaettonMi 
that  the  offer  to  furnish  the  security,  is  an  admission,  judg-  '^^^JJU  "^ 
ment  could  not  have  been  obtained  without  such  condition.  Sr^'J^niJi 
The  plaintiff  feehng  himself  able  to  give  the  defendants  JjJnrttiJS^ 
satisfaction  on  this  point,  without  inconvenience  to  himself,  mi«,^i^^'d«I 
may  have  preferred  doing  so  to  contesting  the  matter*     And  tiue  rMts,  u  not 
at  all  events,  the  consent  cannot  be  understood  to  extend  Mourity  can  of 

aht  bo  damanid* 
^^,^ ., , .   or   that   the 

■^  nme     jadgment 

fore,  there  was  no  error  in  the  court  directing  the  defen- «»«  not  other- 

'  ^  wiae    hava   baaa 

dants  to  pay  interest  on  the  proceedings  had  in  relation  to  '«wi~^ 
the  sufficiency  of  the  security  offered.  The  case  has  already 
been  before  us,  on  an  appeal  taken  from  a  decision  of  the 
District  Court,  refusing  the  defendants  leave  to  take  down 
the  testimony  offered  by  them,  in  support  of  objections  taken 
to  that  security.  That  appeal  was  dismissed,  this  court  be- 
ing of  opinion  it  was  premature,  and  that  the  injury,  if  any, 
could  be  redressed  after  final  judgment,  if  the  parties  thought 
proper  to  bring  the  case  before  this  court. 

40 
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EAfTcmir  Dis.      An  appeal  has  now  been  taken  from  the  jodgm^it  of  ih« 

Jifmrek,  1833*  <«»        * 

s==s  court  below,  sastaining  the  Buffidencj  of  the  security  ofierecU 
psMBBRToir  ^^^^  ^^  jjj^^g  j.^  examine  whether  the  defendants  had  a 
sACBARxx  jjgiji;  to  have  the  testimony  taken  down.  On  this  p<Hnt  we 
expressed  ourselves  so  fully,  when  the  case  was  first  exam^ 
ined  by  us,  that  we  deem  it  unnecessary  to  go  again  into  it. 
We  think  they  had  that  right,  and  we  hare  only  to  examine 
whether  any  thing  which  took  place  afterwards,  has  deprived 
ihem  of  the  privilege  of  placing  their  case  before  this  courts 
on  the  evidence  on  which  it  was  decided  below. 

The  various  proceedings  which  have  produced  embar- 
rassment in  the  progress  of  this  case,  have  been  ah*eady  stated 
in  our  former  opinion.  There  is  nothing  further  disclosed 
by  the  record  of  the  second  appeal,  save  that  on  the  25th  of 
June,  the  plaintiff  took  a  rule  on  the  defendants,  to  show 
cause  why  the  order  granting  an  appeal  should  not  be  res- 
cinded, and  if  it  were,  why  the  defendants  should  not  furnish 
additional  security  on  the  appeal  bond. 

Tins  rule  the  court  after  hearing  argument,  discharged* 
Whereupon  the  plaintiff  took  another  rule  to  the  same  effect, 
and  offered  further,  that  if  it  were  granted,  the  evidence 
might  be  written  down,  to  the  refusal  of  the  court  to  grant 
which,  the  bill  of  exceptions  had  been  taken. 

We  do  not  learn  from  the  record  what  disposition  was 
made  of  the  rule,  except  that  it  was  continued  to  the  7th  of 
July. 

The  order  of  the  first  of  June,  dismissed  the  defendants' 
exceptions  to  the  security,  and  from  that  decision  an  appeal 
was  taken.  We  consider  it  clear,  that  after  the  inferior 
court  granted  the  appeal,  its  cognizance  of  the  case  in  the 
issue  joined  on  these  exceptions  terminated,  until  that  appeal 
was  disposed  of.  The  case  could  not  be  pending  on  tfak 
point  in  the  Supreme  Ckwrt  and  (he  District  Court  at  the 
same  time.  It  is  true,  that  after  judgment  of  dismissal,  and 
before  the  appeal  was  decided,  the  plaintiff  offered  to  witfb 
draw  all  objections  to  the  evidence  being  taken  down.  The 
question  is,  whether  the  defendants  were  compelled  to 
accept  this  offer  and  withdraw  their  appeal.    We  think  not. 
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The  court  we  are  satisfied  could  not  ivithout  the  coBsent  of '^SJjJSLiew. 
the  opposite  partj,  tiy  exceptions  which  it  had  already  dis- 


missed, when  the  right  to  review  that  sentence  of  dismissal         |«. 
had  heen  withdrawn  from  it  by  an  appeal*    The  defendants    «*««*»"■ 
have  not  lost  any  of  their  legal  rights  by  the  responsibiUiy  to    After    ^i^Mai 

•        .V  •   .  ,  taken,  eieeptKNU 

glTe  tbait  consent.  which  here  been 


It  has  been  contended,  that  as  this  court  has  decided  that  im  tried  efidn  la, 

Che  iolbrkNTeonrl; 

tile  appeal  was  improperly  granted,  it  could  not  have  had  the  except  by  coneent 
effect  of  suspending  proceedings  in  the  inferior  court  But  it  TheeShetoraa 
is  obvious,  that  the  effect  of  an  appeal  does  not  dependonthe  depend  on  um 

*  llnel     diepoeltion 

ultimate  disposition  which  may  be  made  of  it,  but  on  the  fact  ^^^^"^  ^ 

'*'  ^  f  nuMie  of  It,  but  on 

Aat  it  is  pending  and  undecided.  2SX*t2i''.J: 

decided 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  Ae 
judgment  on  &e  merits  rendered  in  this  case,  be  confirmed 
with  costs,  and  that  the  judgment  approving  the  security  be 
reversed,  and  the  cause  on  this  point  remanded  to  the  District  ^ 
Court,  with  directions  to  the  judge  not  to  refine  the  defen* 
dants  permisc&oB  to  take  down  in  court  the  evidence  which 
tbey  may  offer  in  'support  of  ttidr  exception,  and  it  is  fudher 
ttiiered)  thot  the  appellees  pay  the  costs  of  tiiis  eppeale 


8AME  CASE. 

The  question  as  to  the  obligation  of  Theodore  Zacharie 
having,  by  consent,  been  reserved,  the  opinion  of  the 
court  thereon  was,  during  the  present  term,  delivered  by 
Porter,  J. 

The  parties  have  consented  to  the  examination  of  this  case 
M  a  matter  presented  by  the  answer  of  the  appellee  to  the 
petition  of  appeal,  but  not  embraced  by  the  points  filed  in 
the  cause. 

ft  relates  to  th#  obligation  of  one  of  the  defendants,  Theo- 
dore Zacharie.  It  is  contended,  that  by  fte  terms  of  tibe  at;t 
of  adjudication,  or  sale  of  the  property,  of  fte  estate  ttf  hi* 


rXMBXRTOH 

lACHABIX. 
%T  AL9. 
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EAfTBKji  Du.  ancestor,  at  which  he  became  the  purchaser,  he  bound 

I  self  personallj  for  the  discharge  of  the  debt  now  sued  for^ 

and  that  the  judgment  of  the  court  below  should  have  been 
against  him  in  solido  for  the  whole  amount  of  the  plaintiff's 
claim* 

A  reference  to  the  contract  relied  on  by  the  {dbintiff) 
shows  that  the  defendant,  Theodore  Zacharie,  undertook  to 
perform  the  obligations  which  his  mother  had  assumed  in 
Tirtue  of  her  contract  with  Erwin;  and  one  of  these  was  to 
pay  the  price  of  the  property  purchased  from  the  plaintifil 

But  it  is  contended  that  this  was  matter  re$  inier  alios  acta, 
and  the  plaintiff  cannot  claim  the  benefit  of  stipulation, 
more  especially  as  the  Spanish  laws  were  repealed  at  the 
time  when  the  contract  took  place.  And  it  is  assumed  that  it 
was  solely  under  them  that  a  third  party  can  claim  the  benefit 
of  a  promise  in  his  favor,  when  made  to  a  third  person. 
A  penoD  may     ^ut  tbis  assumption  is,  In  our  understanding  of  the  law, 

^\MTd^n^,  entirely  erroneous.     By  the  provisions  both  of  our  old  and 

una  hinmif  of  new  Code,  a  person  may  stipulate  in  favor  of  a  third  parfy; 

hu  fkvo^'if  cu"  and  if  the  latter  avail  himself  of  the  advantage  in  his  favor, 

BOt  be  revoked,  .         ,  ,  -  ,.  .        , 

it  cannot  be  revoked.  This  subject  was  very  fully  exammed 
in  the  case  of  Duchamp  et  ah.  vs.  ^cholacn.  And  it  was 
there  decided,  that  no  matter  how  the  question  stood  under 
the  Roman  and  Spanish  laws,  there  could  be  no  doubt  that  by 
the  provisions  of  our  Code,  the  right  just  spoken  of  was  con* 
firmed.  Old  Code,  264,  art.  20.  Louisiana  Code,  1884.  3 
JV*.  S.  676.  The  former  judgment  of  this  court,  therefore, 
must  be  amended  to  meet  this  view  of  the  case. 

And  it  is,  therefore,  ordered,  adjudged  and  decreed,  that 
the  judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  proceeding  to  give  such  judgment  here  as  ought 
to  have  been  rendered  in  the  court  below,  it  is  decreed  and 
ordered,  that  the  plaintiff  do  recover  in  solido  of  Lavinia 
Erwin,  and  the  heirs  of  Joseph  Erwin,  of  the  heirs  of  widow 
Zacharie,  the  sum  of  twenty  thousand  and  five  dollars,  w;ith 
interest  at  the  rate  of  five  per  centum  per  annum,  from 
March  30,  1830,  until  paid;  and  on  the  other  sum .  of  ten 
thousand  dollars,  interest  at  the  same  rate,  from  March  30» 
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1831«  until  paid,  and  costs  of  suit*    And  it  is  farther  ordered  EAtrxmr  Bu. 
and  decreed,  that  said  judgment  as  aforesaid,  against  Lavinia  — 


ET  AU. 


£rwin,and  the  heirs  of  Erwin,  be  paid  and  satisfied  by  them  >^w"vo'' 
as  follows;  that  is  to  say,  the  said  Lavinia  Erwin  shall  pay  kacbahib. 
the  one  half  thereof,  and  Lodicia,  wife  of  William  B.  Robert- 
son, Isaac  Erwin,  Elvira  Erwin,  widow  of  Nicholas  Wilson, 
Anne  Erwin,  wife  of  Andrew  Hynes;  John  B.  Craighead, 
a  natural  tutor,  J.  Erwin  Craighead,  Thomas  Craighead, 
John  Erwin,  Charles  Henry  Dickenson,  grandson  of  Joseph 
Erwin,  each  for  one-seventh  part  of  the  other  half;  and  that 
the  judgment  so  rendered  against  the  heirs  of  Zacharie, 
shall  be  satisfied  as  follows:  Philip  Theodore  Felix  Zacharie, 
Harriet  Sophia,  wife  of  Howard  Henderson,  Elenora  Eliza 
Roselle  Zacharie,  James  W.  Zacharie,  Richard  Relf  and 
Theodore  Shields,  each  for  one  seventh  part;  and  against  the 
minors,  David  S.  Zacharie  Relf,  John  Sydney  Relf,  Daniel 
W*  Cox  Relf,  James  A.  Reli^for  the  one-seventh  part,  if  so 
much  be  inherited  by  them  from  their  maternal  grand 
mother,  widow  Zacharie,  or  for  so  much  of  said  seventh  part 
as  they  may  so  inherit;  and  it  is  further  ordered,  that  the 
plantation  and  slaves  mentioned  in  the  petition,  sold  by  the 
plainliff  to  Joseph  Erwin,  by  act  dated  March  27,  1821, 
before  M.  De  Armas,  notary  public,  said  plantation  situated 
in  the  parish  of  Iberville,  about  thirty  leagues  above  this  city 
on  the  right  bank  of  the  river  Mississippi,  having  from  fifteen 
to  sixteen  arpents  in  front  on  the  said  river,  with  the  necessary 
depth  to  comprise  the  quantity  of  two  thousand  seven  hun- 
dred and  ninety-six  superficial  arpents,  with  the  following 
slaves,  to  wit:  Bernard,  Lucib,  Noel,  Sandy, Molly,  Celestin, 
Ive,  Zenon,  Octobre,  Valentin,  ApoUon,  Clemenu,  Celestin, 
Montplasin,  Le  Veille,  Monday,  Manarme,  January,  Napo- 
leon, Marie  Louise,  Zue,  Marie,  Louis,  Sally,  Lorinda, 
Obadiab,  Jenny,  Tenlin,  Fanny  and  Guy;  and  the  following 
additional  slaves,  to  wit:  Peter,  Rages,  Edward,  JeiBy,  Sam, 
Abraham,  Charles,  Charles,  David,  Polly,  Mariel,  Lucy  Anne, 
Milly,  Courtmay,  Eliza,  Charlotte,  Lydia,  Gandy,  Milly, 
Fanny,  Celestin's  child,  Sam,  and  Lucy's  child,  specially 
mortgaged  for  the  payment  of  the  said  debt  of  twenty  thou* 
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SUTtfw  ntL  tand  doUare,  with  interest,  dec;  Ami  the  said  mortfage  be 

I  declared  execu  toiy  against  the  heira  of  the  said  widow  Stephen 

mvBM      Waters  Zacharie ;  and  that  the  said  plantation  and  sInTea  now 

AT  AL.  in  the  possession  of  Theodore  Zacharie,  one  of  said  heirs^  be 

seized  and  sold  according  to  law,  to  satisfy  said  debt  and  coali; 

but  that  no  execution  shedl  issue  on  this  judgment  until  tte 

plaintiff  ^Mtll  file  in  court,  as  he  offered  to  do  on  the  trial  of 

Ihn  cause,  his  bond  with  security  to  the  satisfaction  of  the 

court,  against  an j  claioi  of  the  heirs  of  P*  Belly,  in  J<^ 

Baptiste  Beily^  sumamed  DeLonme,  and  Marguerite  Betty, 

to  the  plantation  and  slaves  aforesaid. 

It  is  further  ordered  and  decreed,  that  the  judgment  affiiv 
ming  die  security  rendered  in  the  case  be  reversed,  and  the 
cause  on  iUs  prnnt  remanded  to  the  District  Court,  widh 
direction  to  the  judge,  not  to  refuse  tiie  defendants  pei^ 
taission  to  take  down  in  court,  the  evidence  which  ^ey  nuty 
offer  in  support  of  their  exceptikms;  and  it  is  fiirther  eidered, 
that  the  appellees  pay  the  cost  of  this  appeal* 


FYDER  vs.  ADAMS  ET  AL. 

ACuOln  lOT  lam  lUipilBOuEnOBt  IH  COuflOtimillTC  fn  aBUBTIIB  IIMilP  Dj  CrBanOlV 

111  iuHs  ag&liiSt  tiielr  debtors  should  be  eintioailjr  etfteitalned,  and  lAear 
proof  b  Teqalsite  of  iiAentioA  to  oppress  by  resort  to  a  lege!  remedy  to 
enforce  a  just  elaim. 

The  plaintiff  in  this  suit  was  die  defendant  in  another,  in 
which  judgment  had  been  rendered  against  him;  an  appeal 
staying  execution  had  been  taken,  and  he  had  subsoftiently 
been  arrested  and  imprisoned  during  one  day  on  an  affidavit 
fidsely  and  maliciously  taken,  as  is  alleged,  by  Kilkenney,  as 
the  agent  of  Mrs*  Adams,  the  plaintiff  in  that  suit,  and  with 
Kflkenny,flie defendants  in  the  present  action*  O&e  thousand 
dollars  in  damnges  were  claimed  lor  this  febe  ismttennenl* 
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The  defendants  pleaded  the  general  issue,  denied  allmalice,  ^][|7\sS^ 
and  averred  the  legahtj  of  their  proceedings* 

It  appeared  on  the  trial,  that  the  plaintiff  had  resided  in         ^. 
the  city  of  New-Orleans  for  soFeral  years;  was  the  reputed  ^^^  '•  ^*" 
owner  of  a  grocery  and  of  several  slaves,  and  had  manifested 
no  disposition  to  leave  the  city.    He  had  a  short  time  pr^ 
▼iously  confessed  judgment  for  two  hundred  dollars.    Judg- 
ment was  rendered  against  the  plaintiff,  and  he  appealed. 

PiNBTBR,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  for  false  imprisonment.  The  plaintiff 
was  arrested  on  an  affidavit  made  by  Kilkenney,  who  was 
die  agent  of  Mrs.  Adams.  He  swore  that  Ryder  was  about 
to  remove  from  the  state  of  Louisiana,  without  leaving 
therein  sufficient  property  to  satisfy  the  demand  which  the 
defendant,  Mrs.  Adams,  had  against  him. 

Tliis  oath  is  charged  to  have  been  falsely  and  maliciously 
taken.  The  facts  which  appear  on  the  record  establish,  that 
at  the  time  the  present  plaintiff  was  arrested,  judgment  had 
ahready  been  obtained  against  him,  from  which  judgment  he 
had  taken  a  suspensive  appeal,  and  fiimished  security  to 
satisfy  the  decree  of  the  appellate  tribunal.  He  had  a  gro- 
cery store  though  not  of  extensive  kind,  and  was  the  owner 
of  a  fiunily  of  slaves  which  he  had  purchased  of  the  defen- 
dflUit,  Adams,  and  had  paid  for  them  eight  hundred  and  fifty 
dollars.  Persons  who  profess  to  have  enjoyed  his  intimacy, 
and  who  were  acquainted  witib  him,  swear  that  4iey  had  no 
idea  he  intended  to  leave  the  state  at  the  time  he  was  arrested. 
On  the  other  hand,  it  is  shown  that  a  short  tune  after  the 
imprisonment,  the  plaintiff  was  sued  for  a  debt  of  two  hundred 
dollars,  and  that  he  confessed  judgment  for  the  amount 
claimed. 

On  the  &ctB,  the  judge  below  gave  judgment  for  the  de- 
fendants, and  we  are  unable  to  say  it  should  be  reversed.  It 
18  true  that  the  remedies  given  by  law  to  creditors  to  enforce 
their  claims  ought  not  to  be  wantonly  and  oppressively  exer* 
cised;  and  it  is  also  true  that  from  want  of  probeJI>|e  i^Wfi^ 
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Ea^t«|^^u*  malice  may  be  presumed.     But  actions  of  this  kind  shovld  be 


cautiously  entertained,  and  the  proof  should  leave  the  mind 

M.         free  from  doubt,  that  the  resort  to  a  legal  remedy,  to  enforce 

xRwui«      ^  j^g^  claim,  was  io  oppress  the  defendant*     That  produced 

impriaoomrat  in  here  has  not  had  such  effect  on  us*     The  circumstance  of 

eoiuf*<|iioiice      of  <•  « 

aAdarittniMieby  securitv  beinff  already  furnished  on  the  appeal  bond  has 

creditor!  in  suits  J  ^  J  rr 

■*"?**'!*?l  ***-***■  weighed  most  with  the  court.     It  is  asserted,  but  not  proved. 

on  should  be  can-  ^  '  jr  7 

2r**Mid"'*  dS^  that  the  surety  on  the  bond  has  since  become  insolvent,  and 
onnLui^^!o^  has  absconded.  Admitting  he  was  a  responsible  person,  and 
atogtti^ein^y to  such  as  the law requires,  and  such  we  must  take  him  to  have 
roe   a  jiut  ^^^^^  g^jj  ^^^  plaintiff  in  the  former  suit  had  a  right  to  the 

responsibility  of  the  appellant  also,  and  to  take  all  means  to 
secure  it.  The  fact  of  a  man  in  such  business  as  the  plain* 
tiff  is  stated  to  be,  suffering  himself  to  be  sued  for  a  just  debt 
for  so  small  a  sum  as  two  hundred  dollars,  certainly  shows  a 
state  of  his  afiairs,  which  if  known  to  the  defendants,  would 
have  furnished  good  cause  for  suspicion  that  he  was  not  sol* 
vent;  and  from  that  conclusion  the  inference  is  not  strained, 
that  he  may  abscond.  On  the  whole,  we  do  not  feel  autho* 
rised  to  reverse  the  judgment  below;  and  it  is,  therefore, 
ordered,  adjudged  and  decreed,  that  it  be  affirmed,  with  costs. 

Preston^  for  appellant  L.  C.  Duncan^  for  appellee. 


BURKE  vs.  ERWIN. 


▲TFXAL  FBOM  THX  COURT  OF  TBS  FOURTH  DISTRICT,    TKX    JUDOB  THRRMr 

PRXSIDUrO. 

The  certiiScate  furnished  by  the  judge  of  the  inferior  court,  after  judgment,  is 
insufficient,  although  the  statement  he  makes,  is  drawn  from  hu  notes  taken 
of  the  evidence. 

The  opinion  of  the  court,  containing  a  statement  of  fisicts, 
was  delivered  by  Porter,  J. 

A  motion  has  been  made  to  dismiss  this  appeal,  for  want  of 
such  certificate  as  will  enable  the  court  to  examine  the  case 
on  its  merits. 
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That  farniflhed  bjr  the  clerk  Is  dearly  iiifiofficletit,  Md  Itfi  ^j£|^,sSf*' 
defect  has  been  attempted  to  be  cured,  by  one  obtained  itom 
the  judge  eight  monilis  after  judgment  was  signed  in  the  court 
below.    It  Is  in  these  words:  sbww. 

*y,  Charles  Watts,  Judge  of  the  Fourth  Jttdidal  IHstriet 
of  the  State  of  Louisiana,  certify,  that  the  record  of  the  gase 
of  John  J.  Burke,  against  Lavinia  Erwin  and  others,  hereto- 
fore pending  in  the  court  of  said  district,  for  the  parish  of 
Iberville,  and  tried  before  me,  contains  all  the  matters  and 
things  upon  which  said  cause  was  tried  in  the  first  instance* 
Considering  tlic  statement  of  facts  in  said  case,  as  in  lieu  of 
evidence  taken  down  by  the  clerk^  so  £ir  as  said  statement 
refers  to  parol  evidence  given  at  the  trial." 

We  have  decided,  a  statement  of  facts  cannot  be^  made  out 
after  judgment.     IL  is  attempted  to  take  this  case  out  of  the 
general  rule,  because  the  judge  states  at  the  commencement 
of  the  document  furnished  by  him,  ttiat  his  statement  is  drawn 
from  his  notes  taken  of  the  evidence.    This  certainly  dimin-    The  eertiScato 
ishes,  in  some  measure,  the  danger  on  which  the  rule  was  judceorth^iBfe- 
founded,  but  does  not  remove  it.      There  is  great  difficulty  jndpnat,  !■  in- 
even  under  the  most  favorable  circumstances,  of  communi-  ihaa^  om  atata- 

'  menthemakei.u 

eating  truly  to  an  Appellate  Court,  the  facts  in  the  same  light  ^JJJ{|£2^^ 
they  were  presented  to  the  tribunal  which  tried  the  cause  in 
the  first  instance.  That  difficulty  increases  with  time.  The 
notes  of  a  judge  are  not  matter  of  record.  They  are  some- 
times careftdly,  and  at  other  times,  negligently  preserved. 
They  are  taken  down  differently  by  difierent  judges*  Some 
note  the  evidence  fhlly,  others  content  themselveB  with  writ^ 
ingout  those  parts  of  it  which  they  consider  material.  If  aa 
error  be  committed  in  the  use  of  such  materials  before  judg- 
ment, it  can  be  immediately  corrected.  Every  thing  which 
attended  the  investigation,  is  &en  fresh  in  the  minds  of  those 
concerned;  the  parties  can  call  to  the  recollection  of  fiie 
judge,  matters  which  he  may  have  omitted,  or  correct  erron 
in  those  he  has  detailed;  and  his  own  recoUection  being  more 
e^fl^jdete  then  than  at  a  subsequent  time^  he  can  more  pro- 
perly judge  how  far  the  aUeged  inaccuracies^  ard  i^esJ  «r 
assumed.    We  think  there  would  be  great  danger  in  pennit- 
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Eastbut  Dif.  tingsach  a  practice.    Sucaaeof  Trenchcurd  tb* ElderkinyZ Lou 


Rep.^aOi. 


99.  It  id,  therefore,  ordered,  adjudged  and  decreed,  that  the 


WHITK. 


appeal  be  diBmissed  with  costs. 


Peirce^  for  appellant. 
Daoisj  for  appellee. 


SB 


ELUOTT,  ADM'R,  &o.  v$.  WHITE. 

▲PPIAL    FBOM    THB    COURT   OF  THB   FOtST    DISTRICT. 

The  surety  of  a  curator  of  absent  heirs,  may  be  sued  on  the  bond  in  the 
District  Court. 

The  representative  of  those,  for  whose  benefit  a  bond  was  given  to  the  Judge 
of  Probates,  as  their  trustee,  can  sue  on  the  bond  without  an  assignment 
of  it. 


The  defendant  was  sned  as  one  of  the  sureties  in  a  bond  to 
the  Parish  Judge,  by  John  A.  Foote,  as  principal,  curator  of 
the  plaintiff's  deceased  father.  It  was  alleged  that  the  cura- 
tor had  converted  to  his  own  use,  fire  thousand  dollars  belong- 
ing to  the  estate,  and  to  recover  this  sum  from  the  surety,  this 
action  was  brought. 

The  defendant  filed  several  exceptions,  which  were  over- 
ruled; and  he  answered,  avering  that  the  money  claimed  was 
lost,  owing  to  the  improper  discharge  of  the  curator,  and  the 
neglect  of  the  attorney  representing  the  absent  heirs. 

Judgment  was  rendered  for  the  plaintifi^  and  the  defendant 
appealed. 
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Peirce  and  McCaleb^  for  appellants.  E^terit  Dis. 

^  *  *  Marehj  1833. 


L  The  District  Court  has  no  jurisdiction  of  the  cause,      xlliot, 
the  same  belonging  to  the  Court  of  Probates,  in  and  for  the    ^"^. 
parish  and  city  of  New-Orleans.     C.  P.  art.  934-9.  whitb. 

2.  In  the  said  Court  of  Probates  a  suit  is  now  pending 
for  the  same  cause  of  action,  and  yet  undetermined. 

3.  The  bond  sued  on,  is  given  to  the  judge  of  the  Court  of 
Probates  and  his  successors  in  office,  and  the  same  has  never 
been  assigned  to  plaintiff,  and  he  has  no  legal  authority  to  sue 
on  the  same. 

4.  A  suit  cannot  be  instituted  on  the  said  bond,  nntil  ttie 
parties  to  it  have  been  called  upon  to  comply  with  its  condi- 
tions, and  asked  to  render  an  account,  and  have  been  put  in 
delay  for  not  doing  so. 

5.  The  heirs  of  the  said  Elliott,  since  the  institution  of 
this  suit,  have  instituted  proceedings  against  Labarre  and 
others,  to  recover,  and  have  recovered  the  very  property,  or 
at  least  a  part  of  it,  for  the  disposition  of  which,  and  the  alleged 
not  accounting  for  it,  the  appellants  are  sued,  as  succeeding 
to  the  responsibilities  of  Foote,  the  administrator;  and  if  judg- 
ment is  rendered  in  this  case,  the  heirs  of  Elliott  will  recover 
the  property  sold,  and  the  price  for  which  it  was  sold. 

Hennen^  contra* 

The  opinion  of  the  court  was  delivered  by  Martin,  J. 

The  defendant  and  appellant  complains  of  a  judgment 
rendered  against  them,  as  surety  of  a  former  curator  of  the 
estate  of  Foote,  in  favor  of  the  present. 

1.  His  counsel  has  urged  that  the  District  Court  was  with- 
out jurisdiction,  and  he  was  suable  in  the  Court  of  Probates 
only. 

2.  A  suit  was  actually  pending  in  the  Court  of  Probates 
against  him  on  the  bond. 

3.  The  bond  was  given  to  the  judge  of  Probates,  and  was 
never  endorsed  or  assigned. 

4.  His  principal  was  never  called  on  to  account,  and  was 
never  put  in  mord.  \    - 


^ 
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EMma  Dm.     The  coonsel  has  not  alleged^  and  yrt  are  unacquainted  witti 

JflirAJky  1833.  i»  1       • 

I  any  law,  which  takes  a  case  like  the  present,  from  the  jurifl- 
'«ri?     diction  of  the  ordinary  tribunals.    The  Court  of  Probates  is 
^'         one  of  limited  jurisdiction,  which  cannot  be  extended  to  any 
Theaaretyofm  casc  not  especially  placed  witlnn  its  attribution. 

mttUNT  of  abMiit  ^  ^    A 

^JftibAbSidL^tte     '^^  present  plaintiff  is  not  a  party  to  the  suit  depending 
S^^coort.    in  the  Ck>urt  of  Probates. 


oftt. 


S£li"b«3it*I  3.  The  suit  is  brought  by  the  curator  who  represents  the 
d!!!jikSl^rpl£  creditors  and  heirs,  for  whom  the  judge  of  Probates,  as  the 
tnMt6e.*eui^  couuscl  took  thc  bonds,and  the  curator  who  represents  them, 

on  thn  bond  witli~  i««*i  •»« 

may  sue  on  the  bond,  m  the  same  manner  as  a  principal  can 
bring  an  action  on  a  contract  made  for  him  by  his  agent. 

4.  The  bond  is  conditioned  for  the  due  and  faithful  admin* 
istration  of  the  estate.  The  breach  it  assigned,  is  a  failure 
therein,  it  became  the  duty  of  the  defendant,  to  show  a  due 
and  faittiAil  administration  of  the  estate  by  his  principal. 

All  these  exceptions  were  properly  overruled  in  tfie 
District  Court. 

It  isy  thereforet  ordered,  adjudged  and  decreed,  that  tbe 
judgment  of  the  District  Court  be  affirmed,  with  costs  in  both 
courts. 


Ijjiill  JIIIUI 


•.p«if«'i9^-«H«iipi»«M99«i^ 


POYDBAS  ET  Ah  w.  PATIN. 

£    326 

^  Tbfi  aedoD  agsfaigtaaaretyoiitn  fa^mietioii  bond  ariiet  «x  eoHtneim,  ancl 

as  toprasoi'IptioniiWMtbe  goyenedby  the  lawi  which  operBte  npon  written 
oontnustSa 

IntomC  win  not  be  awarded  on  damages  soitalaed  doriag  0)e  aaipeiaionof 

fa  etdir  ef  sriw— and  aale»  to  poaagipenee  if  an  ii\|tecClen  wnngfUly 
ioedoiit 
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PATIV* 


Thifl  action  was  brought  against  the  widow  of  Pierre  Eastsrii  Du, 
Abadie»  in  her  own  behalf,  and  as  tutrix  to  his  sole  heir,  on  3===; 
the  following  bond :  'bJ^ 

^  State  of  Louisiana — ^parish  of  Point  Coup^.  Know  all 
men  by  these  presents,  that  wo,  Pierre  Abadie,  and  Ger- 
trude Patin,  wife  of  Pierre  Abadie,  as  principal,  and  Antoine 
Patin,  as  security,  do  hereby  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  unto  Charles  Morgan  and  Benjamin 
Poydras  de  la  Lande,  in  the  sum  of  three  thousand  eight 
hundred  dollars,  dated  this  thirteenth  day  of  July,  1827. 
Whereas,  the  above  bounden  Pierre  Abadie,  and  Gertude 
Patin,  have  on  the  sixth  day  of  August,  1825,  obtained  an 
order  of  injunction  on  a  writ  of  seizure  issued  at  the  suit  of 
Morgan  dr  Poydrw  V8«  Pierre  Abadie  i/  vnfe.  Now,  there- 
fure,  the  condition  of  the  above  obligation  is  for  the  payment 
of  all  such  damages  as  this  said  Morgan  and  Poydras  may 
suffer  in  case  it  should  appear  that  the  said  injunction  was 
wrongfully  sued  out."  It  was  signed  by  the  obligors  in  the 
presence  of  four  witnesses. 

A  statement  of  the  pleadings  and  evidence  is  given  in  the 
optnioQ  of  the  court 


OmUMTi  for  appellants* 

1*  The  damages  suffered  by  tiieplaintiffi  by  reason  of  ibo 
taqunction  wrongfully  obtained,  are  the  interests  at  ten  per 
MDtom,  stipulated  in  the  bill  of  sale  from  the  end  of  Marcbf 
1833,  on  twelve  hundred  dollars  till  paid;  and  from  the  end 
of  March,  1824,  on  six  hundred  dollars  till  paid* 

3.  These  damages  need  not  be  proved  otherwise  than  by 
producing  the  bill  of  sale  in  which  the  stipulation  of  the 
i^foresaid  interest  is  at  iull  length;  said  bill  of  sale  speaks 
for  Itself. 

S.  The  plaintiffi  were  not  bound  to  show  that  the  debtor 
bad  become  insolvent^  and  that  by  reason  of  the  delay  had 
lost  a  part  or  the  whole  of  their  debts* 

Atk  A  judicial  surety  cannot  demand  the  discussion  of  the 
IMToperigr  <xf  the  princlfiaL  debtor.    lmi9iana04a^2&3Sk 
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KAwgMT^M.  5.  The  action  on  an  injunction  bond  ifi  not  one  of  those 
which  are  prescribed  hj  one  year.  Louisiana  Code^  arts. 
3469,3900,3901. 

&  The  praying  for  and  obtaining  an  injunction  is  neith^ 
an  ofience  nor  a  quasi  <^nce. 

7.  And,  to  be  sectiriiy  on  an  injunction  bond,  is  still  less  an 
ofience,  or  quasi  ofience,  than  to  pray  for  and  obtain  it. 

Mitchdlj  for  appellees. 

1.  The  yerdict  of  the  jury  is  not  justified  by  the  evidence, 
eren  should  the  interest  be  allowed  at  ten  per  centum. 

2.  The  interest  claimed  as  damages  could  not  exceed  five 
per  centum;  the  charge  of  the  District  Judge  is  erroneous. 

3.  The  defendant's  plea  of  prescription  was  well  sustained, 
and  must  prevail  in  this  court. 

Mathews,  J.  delivered  the  opinion  of  the  court 


This  is  a  suit  on  an  injunction  bond,  in  which  the  plaintiffs 
claim  damages  from  the  representative  of  the  estate  of  a 
surety  in  said  bond,  who  died  before  the  right  of  action 
accrued.  The  general  issue  is  pleaded  in  the  answer,  and 
also  prescription.  The  cause  was  submitted  to  a  jury  who 
found  a  verdict  for  the  plaintifis,  and  assessed  their  damages 
at  eleven  hundred  and  ninety-four  dollars.  The  question  of 
prescription,  had  however,  been  reserved  for  the  decisiott 
of  the  judge  a  quo,  who  decided  in  favor  of  the  defendant, 
and  the  plaintiffi  appealed. 

The  whole  case  is  brought  up  on  the  appeal;  but  the  first 
step  necessary  for  us  to  take,  is  to  examine  the  correctness  of 
the  decision  of  the  judge  by  which  he  sustained  the  plea  of 
prescription.  The  prescription  relied  on  by  the  defendant 
is,  that  of  one  year  as  provided  by  the  article  3501  of  the 
Louisiana  Code^  wherein  it  is  declared  that  ^  actions  for  in- 
jurious words  whether  verbal  or  written,  and  those  for  dam- 
ages caused  by  slaves  or  animals,  or  resulting  from  ofiences 
or  quasi  offences,  &c.,  are  prescribed  by  one  year^    The 


OP  ^^E  STATE  OP  LOUISIANA.  887 

latter  clause  of  this  article  is  alone  applicable  to  the  present  ^][J^,^** 
case;  and  suggests  the  question  whether  this  action  is  to  be  — ^ 

considered  as  arising  ex  contractu  or  ex  deltctu.  In  our  view  it  az. 
it  evidently  originates  from  a  contract.  The  right  which  p^Jw. 
suitors  have  to  obtain  injunctions,  is  recognised  by  law,  and        The  aetioa 

agiSntt  a  surety 

the  requisites  to  obtain  them  are  pointed  out  in  the  article  <»  an  iiiiDictkm 

bond    eriBei    cs 

304  of  the  Code  of  Practice.    A  bond  with  surety  is  to  be  «»ygg^.,  ""> 

*^  *  M  to  preicnpCMNi 

given  in  favor  of  the  defendant  to  secure  the  payment  of^Tlf^Sj 
damages.      By  such  bond  both  the  principal  and  surety  ^J|J^^,J^J2h 
contract  an  obligation  to  pay  such  damages  aft  may  be  sus-  ^*^^ 
tained  by  the  defendant,  &c.    An  act  authorised  by  law 
cannot  be  viewed  as  an  offence,  or  ^uon  offence.    Accord- 
ing to  moral  and  legal  principles,  it  is  the  violation  of  sound 
morality,  or  of  the  rules  of  law  which  constitutes  an  act  or 
omission,  an  offence  or  quasi  offence.    Where  there  is  no  law 
there  can  be  no  transgression. 

.  We  are  clearly  of  opinion  that  the  obligation  to  pay  dam*  - 
ages  in  the  present  instance,  was  created  by  the  injunction 
bond.  It  is  virtually  a  written  promise  made  by  the  plain- 
tiff and  surety  in  that  case,  to  pay  to  the  defendants  any 
damages  which  might  be  sustained  by  them  in  the  event  of 
a  decision  that  the  injunction  had  been  wrongfully  sued  out, 
and  must  be  governed  by  rules  of  prescription  relating  to 
written  obligations  or  promises. 

Being  of  opinion  that  the  judge  a  quo  erred  in  sustaining 
tiie  plea  of  prescription,  it  becomes  necessary  to  examine 
the  principles  on  which  damages  ought  to  be  awarded. 

The  present  plaintiffi  obtained  an  order  of  seizure  and 
sale  of  certain  slaves  which  they  had  sold  to  one  Pierre 
Abadie,  having  stipulated  a  mortgage  on  the  property  sold,  to 
secure  the  payment  of  the  price  and  interest,  at  the  rate  of 
ten  per  centum  per  annum,  from  certain  dates.  This  order 
was  stayed  by  an  injunction  granted  at  the  instance  of 
the  wife  of  the  vendee,  under  some  pretence  of  claim 
to  the  property  seized  on  the  sixth  of  August,  1825, 
and  a  bond  was  given  on  the  ninth  of  the  same  month  in 
which  the  husband  of  the  present  defendant  became  surety 
on  July  13, 1827.    This  injunction  was  dissolved  on  May 
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39, 1828,  and  the  daj  after  an  alias  order  of  seizure  and  sals 
issued,  under  which  the  slaves  in  question  were  sold  by  the 
sherifi^  and  produced  according  to  Ids  return,  one  thousand 
nine  hundred  and  sixty-five  dollars,  gro&s,  leaving  nett,  after 
deducting  charges,  one  thousand  eight  hundred  and  sixty* 
three  dollars  and  three  cents.  This  sale  was  made  on  July 
3, 1828.  The  properly  was  sold  by  the  sberiiT  of  the  parish 
of  New-Orleans,  and  no  return  made  until  November  20, 
1829.  Poydras,  one  of  the  pluintilis,  was  tlie  purchaser  at 
sheriff's  salei  These  slaves  were  originally  sold  to  Pierre 
Abadie,  for  one  thousand  eight  hundred  and  sixty  doHars. 
By  the  contract,  interest  was  stipulated  to  be  paid  on  this 
amount  at  the  rate  of  ten  per  centum  per  annum,  on  twelre 
hundred  dollare,  from  April  1, 1823;  and  on  six  hundred  and 
sixty  dollare,  from  April  1,  1824,  until  April  1,  1825;  and 
after  tins  last  period,  interest  aa  the  whole  amount  of  price 
mitil  paid*  The  whole  amoiiht  of  interest  on  the  price  cal- 
culated on  {he  principles  above  stated,  amounted  on  July 
90, 1828,  when  the  property  was  sold  by  the  sheriff  in  New* 
Orleans,  to  nine  hundred  and  ten  dollars  and  fifty  cents;  this, 
together  with  court  charges,  (amounting  to  seventy-eight 
dollars  and  fifty  cents,)  produces  an  aggregate  sum  due  by 
the  purchaser  of  the  slaves,  of  two  thousand  eight  hundred 
and  forty-nine  dollars,  on  August  1, 1828.  At  that  period  the 
sum  of  one  thousand  eight  hundred  and  sixty-three  doUars, 
tbe  net  proceeds  of  the  sale  of  the  slaves,  must  be  considered 
as  having  been  paid  to  the  plaintifis,  one  of  them  being  the 
purchaser  at  sheriff's  sale.  This  sum  taken  from  two  thou- 
sand eight  hundred  and  forty-nine  dollars,  leares  a  balance 
due  to  them,  amounting  to  nine  hundred  and  eighty-five 
dollara,  which  is  fairly  the  amount  of  damage  suffered  in 
consequence  of  the  delay  in  collecting  that  debt,  caused  by 
the  injunction.  They  now  claim  interest  on  this  sum  at  ten 
per  cent,  to  the  period  at  which  the  judgment  was  rendered 
in  the  present  case.  To  this  we  are  of  opinion  they  are  not 
legally  entitled.  The  injury  or  damages  which  fhey  were 
suffering  under  the  injunction  ceased  at  its  dissohitiotiv  at  aH 
erents  at  tfie  time  when  fhe  pnopcatjr  was  sold  and  they  had 


OF  tHB  STATE  OP  LOtJISlANA*  SS9 

ttceheA  the  price*  The  Asaatge^  which  had  MCtned  ioWh  ^^jS^'JP.^'* 
to  the  thne  when  the  dares  were  sold,  eottstitate  an  trnflfqui-  ===== 
dated  claim,  and  no  obligation  to  pay  conventional  interest 


THX  8TATZ  OF 
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arises  oat  of  the  injanction  bond.    An  aereement  to  aufho-         ^' 
rise  the  recovery  of  such  interest^  must  be  an  express  written  jvsob,  sto. 
promise  to  pay  it. 

We  are^  therefore^  of  opinion^  that  fliere  was  error  both 
in  the  judgment  and  verdict  of  the  jury  in  the  court  bdiow; 
ciMisequentlyy  it  is  ordered,  adjudged  and  decreed,  that  tlie 
judgment  of  the  District  Court  be  avoided^  reversed  and 
annulled^ and  the  verdict  set  aside;  and  it  is  further  ordered 
that  the  plainti£&  and  appellants  do  recover  from  the  defeni- 
dant  and  appellee,  the  sum  of  nine  hundred  and  eighty-fiKir 
dollars,  with  costs  in  both  courts. 
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AmdQATWK  FOR  Jk  lUVBiUIUS. 


The  right  to  have  a  mortgage  cancelled  by  order  of  a  judge  of  the  Court  of 
Probates,  cannot  be  tested,  onless  those  who  have  a  real  or- pretended 
interastfara  nndepartieir 

Mrs.  Widow  Rillieux,  natural  tutrix  to  her  minor  children^ 

had  sued  them,  and  obtaiiied  jvdginettt  for  sade  and  partition 

of  a  plantation,  which  thej  oWned  in.  common  and  vidivided, 

and  on  which  there  existed  the  legal  mortgage  against  her  as 

llrtrte:  of  the  children-,  aftd  several  convenrfioiiail  morfptgesf 

In  order  that  she  might  give  a  cfear,  tfnhictniiber^  fUle,  to 

the  purchasers  at  the  public  sale  ordered,  she  applied  to  the 

jtkdge  of  the  Court  ^f  l^trat^s,  for  the  parirfi  of  St  Jofatt  the 

Baptist,  b^^re  whoitt  Hba^  proceediDt^  nftd  ut^  CMdftcfMf' 
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^jESu^l*'  ^  *^  order  to  erase  and  cancel  the  mortgages.    The  judge 
r  a  refused  to  grant  this  order^and  she  applied  for  a  mandamus. 

BBWUr 
9$, 

BVTLZK.  P0BTBB9  J*  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  mandamus  to  the  judge  of  Pro- 
bates to  St.  Jean  the  Baptiste^  to  compel  him  to  grant  an  order 


^▼«  SJfJ''*  to  erase  and  cancel  some  mortgages  on  property  which  the 
tfw  CoartofVro^  applicant  has  purchased  at  a  sale  made  under  the  authority  of 
{jJjJ3^«*™*J^his  court.  We  are  of  opinion  that  this  question  cannot  be 
raSV^H^dsd  decided  with  the  judge,  but  that  it  must  be  by  a  proceeding, 
^  *  to  which  those  having  an  interest,  real  or  pretended,  adverse 
to  the  application,  are  made  parties.  The  rule  must,  there- 
fore, be  discharged. 


Mnrphifj  for  applicant 
Pichotj  for  defendant. 


ERWm  vs.  BUTLER. 

IPPKAL  FROM  TBS  PARISH  COURT  POR  THE  PARISH  AITD  CITT  OF  5XW-ORLXAVS. 

A  master  of  a  vessel  coming  from  abroad,  does  not  establish  his  domicil  in  the 
city  of  New-Orleans,  by  taking  rooms  there  while  his  vessel  is  in  port. 

if  a  party  has  had  two  verdicts  on  a  question  of  fact,  this  court  will  not  inter- 
.  fere,  unless  a  very  strong  case  indeed  is  presented. 

The  sum  which  the  master  of  a  vessel  pays  a  sailor  on  discharging  him  ia  a 
foreign  port,  is  separate  and  distinct  from  wages.  • 

.  The  plaintiff,  former  mate  of  the  brig  Latona,  sued  the 
master  and  owner  for  his  wages  from  the  time  he  was  dis- 


BinrcER. 
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charged  from  the  brig  at  Trieste,  until  he  arrived  at  the  city  ^^^^i^^' 
of  New  Orieans,  where  he  had  been  shipped.  He  also  claimed  =* 

damages,  in  consequence  of  the  defendant  having  previously         w, 
to  his  discharge,  assaulted,  beaten,  and  kept  him  in  irons 
during  ten  days. 

The  defendant  pleaded  a  general  denial,  and  prayed  for  a 
trial  by  jury.  A  verdict  was  found  for  the  plaintiff  for  three 
hundred  and  seventy-three  dollars  and  seventy-eight  cents  for 
wages,  and  five  hundred  dollars  as  damages  for  the  assault 
and  battery,  and  confinement.  Judgment  having  been 
rendered,  the  defendant  appealed. 

De  Artnasy  for  appellant. 

1.  The  case  ought  to  be  remanded  for  reasons  mentioned 
in  the  bill  of  exceptions. 

2.  The  judgment  of  the  court  and  verdict  of  the  jury,  ought 
to  be  reversed,  because  the  defendant  ought  to  have  been 
creditors  of  the  sum  of  sixty  dollars  received  by  Erwin  firom 
the  hands  of  the  American  Consul  at  Trieste,  and  deposited 
in  the  hands  of  the  American  Consul  by  defendant. 

3.  Judgment  ought  to  have  been  rendered  in  favor  of  the 
defendant,  because  no  injury  has  been  done  to  appellee,  and 
because  the  captain  of  the  vessel  was  authorized  to  inflict 
upon  plaintiff,  the  punishment  which  his  conduct  deserved. 

Roseliua  and  McMillen^  for  appellee. 

1.  The  decision  of  this  case  depends  almost  entirely  on 
questions  of  fact,  which  were  properly  submitted  to  and  decided 
by  the  jury.    Two  juries  have  decided  the  case. 

2.  The  mate  of  the  vessel  is  a  respectable  officer,  and  is  not 
to  be  treated  with  the  same  harshness  and  severity  as  a  com- 
mon mariner.  Pekrs*  Admiralty  Rep*  vol.  1, p.  246.  5  Maaon^s 
Rep*  p*  462. 
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Smmw  ^     Tbe  ojpuiioii  of  the  cpiirt  was  delivered  bj  TllUwnfi9  J^ 

^MMVf  The  defendant  is  appellant  from  a  judgment,  hj  which 

9VT^^  damages  have  been  recovered  from  him,  for  his  beating  and 
ill  treating  the  plaintiff  at  sea,  on  board  of  a  vessel;  of  which 
the  latter  was  mate,  and  the  former  master. 

The  reversal  of  the  judgment  has  been  claimed  on  the 
ground,  that  the  depositions  of  several  witnesses  were  irregur 
larlj  taken,  as  the  notice  of  the  trial  and  place  of  taking  them, 
was  left  for  the  defendant  on  board  of  tbe  vessel  he  com- 
manded, although,  as  is  alleged,  he  had  in  the  plaintiff^s 
own  knowledge,  a  domicil  in  the  city.    The  fact  is,  that  the 
defendant,  who  arrived  in  New-Orleans  from  Philadelphia, 
on  board  of  the  vessel  he  commands,  took  furnished  rooms  in 
the  city,  and  the  notice  was  left  on  board  of  the  vessel,  under 
the  provision  of  the  Code  ((f  Practice^  199*     It  does  not  appear 
to  us,  that  the  circumstance  of  a  master  of  a  vessel  coming 
from  abroad,  taking  while  the  vessel  is  in  port,  rooms  in  the 
wJmJT^ZmLg  city)  establishes  his  domicil  there,  and  that  the  defendant  wa3 
ST'fllteSlitoh^  regularly  notified  bv  the  notice  left  on  board. 
«r  New^Meu^      Ou  tho  meilts,  tbe  question  is  merely  one  of  fact,  and  the 
tL-e  whtte  Uf  plaintiff  had  two  verdicts.    In  a  case  like  this,  a  very  strong 
If  a  pwtj  hM  case  indeed,  is  to  be  made,  before  we  can  be  induced  to  inter- 
OB  ft  quMtimi  of  fcrferc,  and  we  see  no  ground  to  be  dissatisfied  with  tbe  jury's 
wuiaoc  iirtwribrs,  finding,  especially  as  it  appeared  to  us,  that  even  if  the  deposi«- 

SedttpraHMUd  ^^^®»  *^  which  objcctions  have  been  made  on  the  trial  of 
an  alleged  irregular  service  of  notice,  were  rejected,  the  other 
testimony  would  support  the  verdict. 

The  plaintiff  was  discharged  in  a  foreign  countiy,  and 

received  from  the  American  Consul,  his  proportion  of  a  sum 

of  money  paid  by  the  defendant  in  the  consul's  office  on  his 

discharge,  according  to  the  act  of  congress.    Ingenollf  14& 

TkamwUeh  It  has  boeu  Contended,  this  sum  ought  to  have  been  deducted 

ITm  tilSar  from  that  allowed  to  the  plaintiff  for  his  wages.    We  are  of 

Ste  iB  ft  ibcoiga  Opinion,  that  the  sums  paid  by  masters  of  vessels  on  the  di&- 

ai^dAMteetihMi  charge  of  a  sailor  iu  a  foreign  port,  and  of  which  he  receives 

his  share,  is,  above  any  money  due  for  wages,  t.  e.  a  compen- 
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/iati^n  Iqr  loss  of  tune  in  procuriBg  a  passage  ibr  the  wilpr's  ^JJgJi^'^ 
return.  *-^  ■    '       = 

BQXWABX 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the       J^'^' 
judgment  of  the  Parish  Court  he  affirmed,  with  costs. 


80IMARC  vs.  TOBT. 
▲PFs^  nam  Tu%  MmisH  «ookt  ^^qr  v9s  pariih  avd  «iTr  or  vjrvfiaUMff«» 

A  contract  entered  into  by  one  party  with  a  person  acting  as  the  agent  of 
the  other,  sabjects  the  agent  to  no  liability,  unless  he  has  specially  bound 
himself,  or  exceeded  his  authority  without  showing  it. 

In  this  action  damages  were  claimed  of  defendant,  acting 
as  the  attorney  in  fact  for  the  lessor,  for  hreach  of  a  lease  of 
a  house  and  lot  In  CampHstreet,  in  the  city  of  New-Orleans, 
in  refusing  to  give  the  plaintiff  and  lessee  possession  of  the 
premises  at  the  time  fixed  in  the  lease.  The  defendant 
pleaded  that  he  acted  as  the  agent  of  Thomas  Mellon,  the 
lessor,  to  the  knowledge  of  the  plaintiff;  and  afterwards 
answered,  avering  the  nullity  of  the  lease,  on  the  ground  of 
error,  and  certain  statements  of  plaintiff^  by  which  defen- 
dant had  been  induced  to  enter  into  the  contractt  The  jury 
found  for  the  plaintiff.    The  defendant  appealed. 

CarleUm  and  LockeU,  for  appellant. 

1.  The  court  below  erred  in  overruling  the  exception 
pleaded  by  defendant,  to  wit:  That  he  acted  as  agent, 
which  agency  was  known  to  plaintiff;  expressed  in  the  act 
of  lease  sued  on,  and  stated  in  plaintiff's  petition,  that  plantiff 
was  agent. 

2.  Defendant  relies  on  his  bills  of  exceptions. 
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EAflTxiur  Dii.     3.  There  is  no  eyidence  of  any  damages  hanng  been 

"  sustained  by  plaintin. 

BOIMARX 
VS. 

TOBT.  Pichaij  for  appellee. 

MARTUf,  J.  delivered  the  opinion  of  the  court* 

The  petition  states  that  the  defendant,    as  attorney  of 
Mellon,  leased  a  house  to  the  plaintiff  and  engaged  to  put 
him  in  possession,  and  afterwards  refused  to  do  so,  where- 
by the  plaintiff  sustained  damages,  which  he  claims  from 
the  defendant,  who,  among  other  pleas,  urged  that  he  acted 
merely  as  the  agent  of  Mellon,  to  the  knowledge  of  Ae 
plaintiff,  and  therefore  incurred  no  personal  responsibiliij. 
The  plaintiff  had  judgment,  and  the  defendant  appealed* 
It    appears    that  at    the  trial,  the  defendant's  counsel 
requested  the  parish  judge  to  charge  the  jury,  that  the  defen- 
dant was  not  liable  to  the  plaintiff,  in  the  manner  charged 
in  the  petition,  because  he  acted  as  agent;  and  the  verdict, 
according  to  law,  ought  to  be  for  the  defendant.    But  the 
court  refused,  and  a  bill  of  exceptions  was  taken. 
A  eautnei  en-      The  case  is  too  plain  a  one  for  argument;  the  parish  judge 
pait7  withaper-  erred,  and  the  action  cannot  be  sustained.     Our  CMl  Code 

SOB  acdof  M  the 

■««»uo'*«  <^-  contains  a  textual  provision  to  this  effect.  **  The  man  alone 
bSy,  'SnteL  ^  ^  responsible  to  those  with  whom  he  contracts,  only  where  he 
boandhiSwir^  has  bouud  himself  personally,  or  where  he  has  exceeded  his 
^orHf    withovt  authority,  without  having  exhibited  his  powers,"  3982. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendant, 
with  costs  in  both  courts. 


OF  THE  STATE  OF  LOUISIANA. 


HENSHAW  ET  AL.  vs.  ROLLINS. 

▲PPBAL  FROM  THE  COURT  OF  THE  FIRST  DISTRICT. 

For  neceflflary  supplies  furnished  a  vessel,  the  master,  the  owner  or  freighter, 
and  the  vessel  are  liable;  and  by  charging  either,  the  liability  of  the  others 
b  not  destroyed. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Court  delivered  by  Martin,  J. 

The  defendant  is  appellant  from  a  judgment,  by  which  the 
plaintiff  recovered  from  him,  as  master  of  the  brig  Sarah,  the 
amount  of  disbursements  made  at  his  request  by  them,  for  the 
brig,  for  the  account  not  of  her  owner,  but  of  persons  who  had 
chartered  her. 

The  counsel  of  the  plaintiff  has  held,  that  by  the  grand 
principles  of  mercantile  law,  the  master  is  liable  for  the  dis- 
bursements of  the  vessel,  unless  relieved  from  the  responsi- 
bility, by  the  express  terms  of  the  contract.  Holt  on  Ship- 
|nngf,319.  Mbott^l35^J\r.S.  Ldvermore  on  Agency ^^1.  Palej/^ 
305.  He  has  contended,  the  special  engagements  of  the 
master  appears,  many  of  the  bills  having  been  paid  by  his 
written  order.  That  the  defendant  cannot  avail  himself  of 
apleaof  novation,  as  this  mode  of  extinguishing  a  debt,  cannot 
be  presumed,  and  must  be  express  and  unequivocal.  Civil 
Code,  2186.  Hobson  et  al  vs.  Damdson^s  Syndic,  8  Mcartin,  430- 
Cfordon  vs.  Macariy,  9  ib.  268.  Bacon  vs.  Stone,  2  JV*.  5.  144* 
Mark  vs.  Rogers,  4  ib.  97. 

This  case  has  been  endeavored  to  be  distinguished  from 
others,  by  the  circumstance  of  the  master's  acting  for  the 
charterers  of  the  brig;  but  we  concur  in  the  opinion  of  the 
first  judge,  who  held  that  the  charterers  were  mere  tempo- 
rary owners  of  the  brig,  and  the  master  put  on  board  by  them, 
stood  to  the  persons  who  furnished  supplies  for  the  brig,  in 
ibe  same  relation,  as  a  master  appointed  by  the  owner. 

It  haa  been  contended,  that  the  plaintiffi. charged  ike 
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KMrMrJpM  amount  of  the  disbursements  he  now  claims  from  the  defen- 
'  dant,  to  his  employers^  the  charterers  of  the  brig.    For  neces- 

'  Ar  (An       ^^^  supplies  for  a  vessel,  the  remedj  of  the  party  is  against 
J^         the  ship,  the  SMMnter^  and  owner  or  eharfeeien    He  loses  not 
B^^nJ^SS^  either  his  remedj  against  the  vessel  or  either  of  these  persons^ 
**  itorl  A^JS^  ^  ehaflrgii^  the  ttbeti  fet  he  may  sittittftanedttsly  fffsntAt^ 


^  ""  ^!^&^  ffif^^  perkdiy  dmrgd  tbem  ftU^  tkrere  !»  m  ih^attott  by 


■ad the Tetgel,«r>  ■^^^*»»    jrv** 

dJ2Siif"iui2[  implication, 

thelMblUtyoftha 


ochan  ii  not  d8> 
•trojr^d* 


It  is,  therefore,  ordered,  adjadged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  MtOi  costs. 

Chymei^  for  appeBcAit4 
SHdellj  for  ftppellees. 


A  WDM  #tt  n0t  Iro  mmmjtAit  tt«tMM  4vUM*«^  IM  be^w  \iApt6p6Af 


The  acts  of  a  foreign  power  eontroling  the  plaev  where  (reighl  b  ta  b«  cMI- 
veredy  may  modify  aad  delay  the  performance  of  a  contnot  of  charter  |«Ky. 

if  the  forei^  prohibition  to  land  a  cargo  be  conditional,  the  freighter  cannot 
Mfusd  (o  receive  it,  on  the  ground,  that  by  receiving  it,  he  sustains  mor« 
fttGonvenience  and  expense,  than  he  would  sustain  If  the  vessel  should 
jf>erfonh  quarantine,  and  dien  land  it  at  the  usuat  place. 

If  foreign  ttw*  diang^  the  fIbtM  ^  d^f^  hi  «as^  df  ^maiieto,  ttw 
lbidkWiMWi<<ttWltocat|t»alft4pI«6»lHteW<1t^^^ 
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This  action  was  brought  by  the  owners  of  the  ship  Shep-  ^SSSSaffl?*' 
herdess,  against  the  freighter,  for  a  voyage  to  A)icant,  in 
Spain,  on  breaches  of  a  coatract  of  charter  party,  wl^ich  is  in 
iho  following  words:  ^^kmorandufn• — ^It  is  agreed  between 
the  I'Qdcfa'^ned,  as  follows. — ^That  R.  D.  »SI}epbevd  &  Co., 
charter  tho  ship  Shepherdess,  Cook,  master,  to  Ambrose  Lan- 
fear,  vvho  takctli  the  said  vessel  on  charter,  to  carry  a  full  and 
entire  cargo  of  tobacco^  in  hogsheads,  from  this  port  of  JVot- 
Orleansj  to  Alicant^  in  Spattij  for  th^  freight  of  one  cent 
per  pound,  gross  shipping  weight,  with  five  per  cent,  thereon 
for  primage;  such  freight  and  primage,  to  be  paid  in  current 
specie.  The  cargo  to  be  furnished  on  the  levee  of  this  city, 
weather  permitting,  as  fast  as  the  vessel  can  take  it  in,  and  to 
be  received  at  Alicant  from  the  tackles  of  the  vessel^  at  the 
charterers  expense  and  riskj  within  twentyftoe  zoorking  days 
from  ihe  time  the  vessel  shall  be  ready  to  discharge;  the  ves» 
sel  being  at  the  customary  place  of  discharge  for  vessels  qf  her 
burthen*  For  uny  further  detention,  demurrage  at  the 
rate  of  thirty  dollars  per  day,  to  be  paid  daily  as  the  same 
shall  become  due;  the  vessel  to  be  consigned  at  Alicant  to  the 
consignee  of  the  cargOy  who  shall  be  entitled  to  customary  commis* 
^aionsfbr  doing  the  business  of  the  vessel.^ 

^Mw  Orleans^  1^»  Juhf^  1829.'' 

(Signed)  AMB.  LANFEAR, 

R.  D.  SHEPHERD  &  CO« 


The  plaintiffs  aver  a  performance  of  the  contract  on  tiieir 
part,  and  that  the  defendant  refused  to  receive  the  cargo  at 
Alicant;  that  he  required  the  ship  to  proceed  to  the  port  of 
Mahon,  and  that  in  consequence  of  his  detention  of  the  ship, 
and  omission  to  pay  the  full  amount  due  for  her  fireight,  he 
caused  the  plaintiffi  to  suffer  damages,  amounting  in  all  to 
eleven  thousand  five  hundred  and  seventy-one  dollars  and  fiffy  * 
cents.    The  general  issue  was  pleaded. 

Judgment  was  rendered  in  the  court  below  for  the  plain- 
tiff, for  tbe  sum  of  two  thousand  seven  hundred  and  thirty- 
nine  dollars  and  fifty  cents,  firom  which,  after  an  inefiectoal 

attempt  to  obtain  a  new  trial,  the  defendant  appealed. 
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^^rfifS"'      PoETKE,  J.  delivered  the  opinion  of  the  court 


The  petitioners  state  that  thej  'chartered  their  vessel  called 
the  Shepherdess,  to  the  defendant,  to  carrj  a  full  and  entire 
cargo  of  tohacco,  in  hogsheads,  from  the  port  of  New-Orleans, 
to  Alicant,  in  Spain,  the  cargo  to  he  furnished  at  the  levee  in 
the  former  place,  and  to  he  delivered  at  the  latter  from  the 
tackles  of  the  vessel,  at  the  charterer's  expense.  That  in  pur- 
suance of  said  agreement,  they  did  receive  a  cargo  of  tobacco 
on  board,  and  carried  the  same  to  Alicant,  but  that  the  de- 
fendant refused  to  receive  the  cargo,  and  in  consequence  of 
his  refusal,  the  petitioners  were  compelled  to  carrj  it  to  Port 
Mahon,  perform  quarantine  with  their  vessel,  and  then  reship 
the  tobacco  to  Alicant. 

They  aver  that  the  damages  they  have  sustained  by  this 
act  of  the  defendant,  amount  to  eleven  thousand  five  hun* 
dred  and  seventy-one  dollars  and  fifty  cents,  and  for  which, 
they  pray  judgment. 

The  answer  of  the  defendant,  consists  of  a  general  deniaL 
The  cause  was  tried  by  a  special  jury,  who  found  a  verdict  in 
favor  of  the  plaintiffs,  for  two  thousand  seven  hundred  and 
thirty-nine  dollars  and  fifty  cents.  An  unsuccessful  attempt 
was  made  to  obtain  a  new  trial,  and  the  court  below  having 
rendered  jodgment  in  conformity  with  the  verdict,  the 
defendant  appealed^ 

The  difficulty  in  this  case  has  grown  out  of  the  sanitary 
laws  of  Spain.  Previous  to  the  arrival  of  the  ship  in  the  port 
of  Alicant,  intelligexice  had  been  received  there,  that  the  yel- 
low fever  existed  in  New-Orleans^  and  her  cargo  could  not^ 
in  consequence  of  the  quarantine  regulations  of  that  port,  be 
landed  at  the  usual  place  of  discharge,  opposite  the  city. 
Orders  were  given,  that  the  vessel  should  proceed  to  Port 
MaboQ,  there  to  undergo  quarantine,  but  permission  was 
given,  to  land  the  tobacco  at  two  places<  adjoining  the  town 
of  Alicant;  namely,  Bavil  and  Albufereda^  the  latter  is  dis- 
tant three  mUes  from  the  city;,  the  former  quite  adjacent  tor 
it»  On  this  order  being  issued,  the  captain  ofiered  to^  deliver 
the  cargo  according  to  the  stipulations  of  the  charter  partj« 
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The  agent  of  the  defendant  refused  to  receive  the  tobacco  at  ^]!^^^"' 
either  of  these  places,  alleging  that  it  was  not  a  convenient  = 
place  of  discharge,  and  as  the  property  would  be  subject  to 
great  and  dangerous  exposure,  at  the  time  of  debarkation  and 
afterwsurds.  In  consequence  of  this  refusal,  the  vessel  was 
compelled  to  proceed  to  Port  Mahon  and  land  her  cargo. 
After  the  usual  delays,  it  was  again  taken  on  board,  and 
finally  delivered  at  Alicant. 

The  case,  therefore,  turns  on  the  legality  of  the  act  of  the 
defendant's  agent  in  refusing  to  receive  the  cargo. 

But  before  that  question  is  examined,  another  presented 
by  a  bill  of  exceptions  which  appears  on  record,  must  be  dis- 
posed of. 

By  the  terms  of  the  charter  party,  the  consignee  of  the  cargo 
was  entitled  to  the  customary  commissions  fordoing  the  busi- 
ncss  of  the  vessel.  It  appears  to  have  been  a  matter  of  con- 
test in  the  court  below,  as  it  has  been  the  subject  of  argu- 
ment here,  whether,  by  this  agreement,  the  factor  of  the  cargo 
did  not  become  also  the  agent  of  the  ship,  the  parties  dedu- 
cing consequences  important  to  their  rights  on  either  hypo- 
thesis. To  sustain  the  ground  assumed  by  the  plaintiJBTs,  that 
the  agent  was  not  to  have  any  control  of  the  vessel,  and  that 
the  commissions  promised,  were  merely  intended  as  an  induce- 
ment to  the  defendant,  to  enter  into  the  contract  of  charter 
party,  they  offered  in  evidence  the  letter  of  instructions  to  the 
captain  of  the  vessel  on  departing  from  this  port,  and  the  oath 
of  a  witness,  who  was  their  book-keeper,  that  they  kept  regu- 
lar mercantile  books,  and  that  there  was  not  in  the  letter 
book,  a  copy  of  any  letter  to  the  agent  of  the  cargo.  This* 
testimony  was  objected  to,  but  admitted  by  the  judge  who 
tried  the  cause. 

We  find  it  unnecessary  to  express  an  opinion  on  the  cor- 
rectness of  the  decision  of  the  court  below  on  this  point,  for  if 


we  were  to  conclude  it  was  erroneous,  we  should  not  feel 


wUlnoc 


authorized  to  remand  the  cause.  Admitting  the  plaintiflB  did  ««m«  oijdaioe 
not  consider  tiie  agent  of  the  cargo  the  agent  of  the  ship,  we  PJJJj.jJ'JJSjjJj^ 
are  of  opinion  that  even  on  the  supposition  that  he  was  the  latter,  {Jj  iJ^SS^Somi 
the  defendant  is  responsible  if  the  same  person  who  was  agent  •**~**  *•  *^ 
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^*  of  fhe  latter,  refused  to  receive  it.  A  case  cannot  be  remanded 

'  for  an  error  in  admitting  proof  of  a  fact,  when  on  distinct  and 

different  grounds,  the  legal  responsibility  of  the  party  to  whom 

the  evidence  is  opposed,  is  the  same,  independent  of  that  fact 

It  has  been  contended  that  Time  Le  Vedrasj  a  merchant 
in  Alicant,  to  whom  the  cargo  was  consigned,  was  also  con- 
signee of  the  ship,  and  that,  consequently,  one  of  the  joint 
principals  cannot  be  responsible  to  the  other,  for  the  act  of 
their  common  agent:  or  tlmttliere was  sock  an  inrompatiMHty 
in  the  authority  conferred  on  l»m,  in  case  a  conflict  arose 
between  the  interests  of  the  plaintiffiand  defendant,  that  he 
could  not  act  for  either. 

We  see  no  reason,  whatever,  for  considering  this  as  c  case 
of  joint  mandate,  unless  the  circumstance  of  an  agent  receiv- 
ing separate  powers  in  relation  to  diflerent  things  irom  par- 
ties having  interests  which  may  clash  during  the  stgency,  can 
constitute  a  joint  power,  which  it  is  clear  they  do  not.  The 
mandatory  in  this  case  was  the  agent  of  the  plaintiffi  for  the 
ship,  and  of  the  defendant  for  the  cargo.  The  powers  were 
separate;  flie  interests  were  distinct;  the  objects  were  di£kr- 
ent;  and  in  case  this  difficulty  or  a  similar  one  had  not 
occurred,  ho  could  have  discharged  the  duties  of  agent  for 
each  with  perfect  propriety;  indeed,  the  very  circumstance  of 
the  performance  of  the  agency,  producing  a  direct  conflict 
between  the  duties  which  he  owed  to  his  respective  principals, 
is  conclusive  against  the  idea,  that  they  were  his  joint 
mandators. 

As  tQ  the  incompatibility  of  his  obligations  in  case  of  an 
opposition  of  interests  in  those  he  represented,  which  disabled 
him  from  acting  for  eithe^ ,  we  do  not  perceive  much  difficulty  . 
in  the  objection.  If  it  were  true,  we  dee  no  other  consequence 
to  result  from  it,  save  that  the  part;  who  was  in  fault  torn 
the  want  of  an  agent  to  act  for  him,  must  bear  the  conse- 
quences of  such  want.  The  risk  that  a  conflict  of  interests 
might  arise,  was  known  to  both  parties,  and  if  they  chose  to 
place  themselves  in  a  situation  where  one  might  be  responsi- 
ble to  the  other  from  not  attending  either  in  person,  or  by  an 
agent,  they  must  make  good  the  consequent  damage.    Whe- 
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ther  the  non  delivery  wvs  o.Ting  to  the  Jmproper  conduct  ^^^^JSfi^* 

an  aj;<^nt  v,Jo  lud  compeic.it  power?,  oi-  to  ibc  faiLire  io -_- 

{tppO'Ut  an  aj;cnt  wifl^  competent  power  to  rxi.  for  the  deiba-     "^JJ!"*** 
dunl,  the  rcsalt  would  be  Ibc  same.  ^ 

But  be  this  r.s  it  may,  it  is  clear  (hat  the  ag^ul  i<\  this 
instance,  as  in  any  other  of  r  "imilar  Wod,  where  a  confliciof 
interest  arises  between  tb*^  pnocipals  from  whom  be  has  man- 
dates, mav  choose  to  pct  for  one  of  them*  That  he  acicd  in 
this  case  contradictorily  with  ibe  captain,  who  ios'sted  on  pur- 
suing the  course  mosi;  advantageous  to  the  ship  owners,  results 
live  think,  manifesiJy.  from  the  whole  of  the  evidence  in  the 
caudc.  The  capiiaiu  negatives  the  idea,  that  any  oWler?  were 
received  from  him  us  consignee  of  the  ship,  by  swearing  that 
he  dici  not  act  iis  agent  of  the  ship  owners,  and  his  conduct} 
through  the  whole  tmnsaction,  if  it  required  explanation, 
waives  it,  in  an  ausner  made  by  him  to  a  request  of  the  cap- 
tain, after  tlie  vessel  had  relumed  from  Port  Mahonyond 
delivered  her  cargo.  He  was  called  on  by  the  master  to 
assist  him  lu  recovering  the  freight,  and  he  answered,  that  he 
couM  not  act  as  agent  for  the  owners  of  tljie  vessel,  he  being 
agent  of  the  owners  of  tlxe  cargo. 

The  clause  in  tlie  charter  party, in  relation  to  the  delivery 
of  the  cargo,  reads  tims: — ^  To  be  received  at  Alicant  hoax 
the  tackles  of  the  vessel,  at  the  charterer's  expense  and  risk, 
within  twenty-five  woi  Ling  days  from  the  time  the  vessel  shall 
be  ready  to  discharge ;  the  vessel  being  at  the  customary  place 
of  dicc)*nrgefor  vessels  of  her  biirthen."  Theevidence  shows 
that  Bavil  is  not  the  customar)  place  of  discharge  for  vessels 
in  the  port  of  Alicant,  not  placed  ii  idcr  quarantine,  but  that 
it  is  the  customary  place  of  discharge  for  goods  which  are  con* 
sidered  non-contngi.ous,  and  which  are  pci  milted  to  be  landed 
from  vessels  ordered  to  perform  quarantine  at  Port  M abon  or 
elsewhere,  where  there  is  a  lazaretto.  The  question  for  our 
decision,  is,  whether  the  customary  place  of  discharge  men- 
tioned in  the  charter  party,  must  not  be  understood  to  be  the 
place,  where,  under  the  circumstances  existing  at  the  timet 
the  vessel  arrives  in  port,  she  is  permitted  to  discbarge. 
Valin  and  Boutay  Pafy^  both  state,  that  if  the  acts  of  a  foreign 
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KurrtMt'^H,  power,  which  regulate  and  control  the  place  where  the  freight 

«Has==  ill  to  be  delivered,  present  an  indefinite  obstacle  to  the  per- 

"STS!**'    formance  of  the  charter  party,  it  is  dissolved,  but  that  if  the 

^*         obstacle  is  temporary,  the  vessel  should  wait  until  it  is  removed, 

and  that  in  such  case,  neither  shipper  nor  owner  has  the 

right  to  claim  damages  for  the  delay  in  the  non  performance. 

This  principle  would  seem  to  apply  to  detention  under  the 

quarantine  laws  as  well  as  any  other;  and  it  may,  therefore, 

ibniffa    power  be  assumcd,  that  forcigu  regulations  may  delay  the  perform* 

niaee      where  auce  of  the  coutract.    If  they  have  that  force,  it  is  difficult  to 

fteiffhtiitobede-  '' 

S^^de&£  ^y  ^^^  *^®y  should  not  have  the  power  to  modify  the  mode 
cSZH^tTdur  ^^  ^.elivering  within  the  port  to  which  the  cargo  is  to  be  car- 
ter pwijr.         jjg  j^    jf  ijj^  prohibition  to  land  the  cargo  had  been  absolute, 
both  parties  according  to  the  doctrine  just  stated,  would  have 
been  compelled  to  bear  the  consequences,  vnthoiit  any  claim 
M  each  other.    When  it  is  conditional,  the  freighter  has  not, 
in  Ouf  opinion,  a  right  to  refuse  receiving  the  cargo,  on  the 
^und  that  he  ift  put  to  more  inconvenience  and  e^tpense 
pi!L£Sn^'*%  than  he  would  be,  if  the  vessel  should  perform  quarantine  and 
9omdMtSSr  the  (beu  lattd  it  in  the  usual  place.    The  principle  just  stated,  that 
reAiw  to  recehre  both  are  bound  by  these  laws,  must  extend  to  all  the  limita- 
^  by  receiviof  tlottS  affixcd  to  thcm,  aud  it  is  evident  that  the  doctrine  is  not 

it,    M    mtauu  ' 

J52J^  iT'Sl  ^rfjlished  on  the  ground  of  a  supposed  equality  in  the  injury 

5J3J  ,JU5^  *5  sustained  by  the  detention ;  for  the  cases  must  be  frequent  where 

PCTfonTou^  delay  alone  produces  much  greater  damage  to  one  of  the  parties 

^^   *"  to  the  contract  than  to  the  other.    Parties  are  presumed  to 

know  the  usages  and  laws  of  the  port  where  the  contract  is 

to  be  performed,  and  to  contract  in  reference  to  them.    The 

mode  of  delivery  depends  much  on  the  usage  of  the  place 

dM^ToT^b^  where  that  delivery  is  to  be  made,  and  if  the  general  laws  of 

^.^•^•JJJJJ  tfic  country  change  the  place  of  delivery  in  case  of  quarantine, 

wort  reeei^ftiM  the  freighter  i^  bound  to  receive  it.     There  is  a  case  in  the 

Sbmthetewro-  English  books,which  is  cited  by  Abbott  in  illustration  of  the 

role,  that  the  usages  and  customs  of  the  port  of  delivery, 

modify  the  rights  of  the  parties,  or  rather  govern  them  under 

the  contract.     When  ships,  says  he,  arrives  from  Turkey,  and 

att  obliged  to  perform  queirantine  before  their  entry  into  the 

port  of  London,  it  is  usual  for  the  consignee  to  send  down  per- 
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BODS  at  his  own  expense^  to  pack  and  take  care  of  the.goodfl^  ^^^g^^»P»* 
and,  therefore,  where  a  consignee  had  omitted  to  do  so,  and  = 

goods  were  damaged  hj  being  sent  loose  to  shore,  it  was  held  "JTco!*' 
that  he  had  no  right  to  call  upon  the  master  of  the  ship  for  ^  J^ 
a  compensation.  In  this  case,  it  is  clear  that  the  usages  of 
the  port  under  the  quarantine  laws,  were  considered  to 
impose  obligations  on  the  owners  of  the  goods,  yerj  different 
from  those  which  would  have  arisen  from  the  contract,  inde- 
pendent of  these  laws.  Valin  in  article  8  ofordinrumceif  titre 
Aartre  pariie.    Boulay  Paty^  vol*  2,  p*  292.  Storjfs  Abbott^  249. 

If  we  turn  from  considerations  already  stated,  that  quar- 
antine laws  are  considered  to  enter  into  the  contract  of  the 
parties,  and  that  both  are  bound  by  them,  and  consider  this 
case  as  one,  where  the  owner  of  the  vessel  has  been  prevented 
from  fulfilling  the  contract  by  the  government  of  the  country 
where  the  cargo  is  to  be  carried  to,  the  result  would,  perhaps, 
be  the  same.  It  has  been  decided  in  the  United  States,  that 
if  goods  are  tendered  to  the  consignee  at  the  port  of  destinar 
tion,  but  the  landing  of  them  was  prohibited  by  the  govern- 
ment of  the  country,  that  the  freight  was  earned.  This  deci- 
sion appears  to  have  been  made  on  the  authority  of  the  conti- 
nental writers;  and  when  the  interruption  is  temporary,  aria- 
itig  from  internal  regulation  or  custoim-house  restraints,  it  has 
been  decided  in  England,  that  th^  freighter  was  answerable 
for  the  delay.     4  Dallas  455.     Itott  on  Shipping,  22. 

It  has  been  Contended,  that  the  responsibility  of  the  defen- 
dant must  be  limited  to  the  dumber  of  dfiys  the  vessel  was 
detained,  and  that  no  higher  damages  should  be  given  than 
the  amount  of  demurrage,  had  she  remained  in  Alicant;  but, 
we  are  of  opinion,  that  the  party  can  only  claim  this  on  the 
detention  of  the  ship  in  the  port  of  delivery.  Here,  in  cou" 
sequence  of  the  refusal  of  the  defendant  to  receive  the  cai^, 
the  vessel  was  compelled  to  sail  for  Port  Mabon,  and  was 
detained  there.  The  risk  of  this  voyage,  and  the  wear  and 
tear  of  the  vessel,  were  proper  considerations  of  the  jury* 

The  facts  of  the  case  in  relation  to  Bavil  being  the  proper 
place  for  deUtery,  wei'e  fimch  conttoverted  ill  the  aigtilnedt. 
The  evidMMio  f»  contra^otory,  but  t£ber  aft  atteiitiye  contfUt- 


ST  ALA. 
■  JOSBfl. 
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EAmmv  ^^  eration  of  it,  ttc  think  it  iloci  Jcdly  prcpomlcratcs  in  faror  of 
'  the  plaintiffi.  It  is  cstablislicc^  tiiat  Bavil  is  a  place  where  it 
is  ciistoDiary  to  land  goods  situated  us  ihc^c  were;  that  tiie 
goods,  wth  some  inconvenience,  ami  atlilitionwl  expense, 
might  have  been  landed  thcvc  safely, :  -u'  ,»icscrved  in  safety. 
On  this  point,  tlic  verdict  of  the  jury  has  jjrcul  weight  with  ns. 

It  is,  therefore,  ordered,  a(^  ju  Igcd  anc^  decreed,  that  the 
judgment  of  the  District  Court,  be  aiCrmed  with  costs. 

Eiistisy  (or  appellant. 
SUdellj  for  appellee. 


ERWIN  ET  ALS.  «#.  JONES. 

▲PPXAL  raOM  TBS  COURT  OP  THE  fOUBTH  DUTBIOT,  TBK  JUDOS   TRXBIOV 

PRxaiDDro. 
A  writ  to  teqaester  property  under  a  mortgage  whicli  cannot  yet  be  enforeed, 

wfll  not  be  lasaed  where  the  affidavit  states  only  that  the  pUdntiff  has  a  Ben 

on  the  property. 

The  plaintiffi  prayed  for  i\  sequestration  of  three  slaves^ 
mortgaged  for  their  purchase  money,  alleging  that  the  vendee 
has  disposed  of  them  to  the  defendant,  in  whose  possessioa 
they  now  are. 

The  motion  to  dissolve  the  order  of  sequestration  was 
mutained,  and  the  plaintiffi  appealed. 

Petree,  for  appellant. 

1.  The  amendment  to  the  Code  of  Practice^  allows  seques- 
tration whenever  the  creditors  has  a  lien  or  privilege. 
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2b  The  estate  of  Erwin  id  a  priyileged  and  mortgaged  ^jJ^^^iwJ*' 


creditor,  and  has  choice  of  remedj,  either  to  proceed  as 

against  third  possessor,  or  as  against  one  having  property  on  ^^''^J^'^  ^^ 

which  Ihey  have  a  privilege  and  lien.  ^iM< 

3.  Joseph  Jones  became  debtor  to  the  heirs  of  Erwin,-  hj 
the  act  between  M'Nair  Jones  and  Joseph  Jones,  and  the. 
petition  should  not  have  been  dismissed. 

Burk  and  Dccois^  for  appellees^ 

1.  The  remedy  by  sequestration  was  improper,  and  is  not 
sustained  by  the  law.     Code  of  Practice* 

2.  The  suit  was  properly  dismissed,  as  the  plaintiffs' 
demand  was  not  due. 

PosTmi>  J.  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  an  appeat  £rom  an  interior 
cutory  judgment  of  the  court  of  the  first  instance,  setting 
aside  a  writ  of  sequestration,  which  the  plaintiffi  had  taken 
out  on  the  inception  of  the  suit. 

The  defendant  is  the  third  possessor  of  mortgaged  pro* 
perty,  and  no  ground  is  alleged  for  the  sequestration,  save 
that  the  plaintiffi  have  a  lien  on  the  property  in  the  defen** 
dant's  hands. 

So  the  question  raised  is  whether  the  rights  of  a  mort- 
gagee creditor^  can  b«  enforced  by  the  writ  resorted  to  in 
this  case. 

By  one  of  the  provisions  of  fhe  375<h  article  of  the  Code 
of  Practice^  mortgaged  property  may  be  sequestered  in  case 
it  is  about  U>  be  removed  out  of  the  state  befoire  the  mortgage 
ean  be  enibvced.  The  creditor  is  ifeqnired  to  make  oath  of 
fhe  facts  which  induce  Um  to  apply  for  the  writ     Code  of    .  ^^  ^ 

*;*    •  •'A    Writ    to    SB" 

Practice,  275,  no.  6.  There  has  been  no  material  change  in  JJSJfi^JJJSJS 
aur  fegishttion  since,  which  does  away  with'  the  necessity  of  JJ*^j2J3^yg 
tiom/^ijmg  With  the  rlile  thus  prescribed.  In  the-  present  ^re^  !S£ 
case^the  ptedntiff  faes  wholly  feikd  to  bring  Uttself  widiin  it.  S«t  £^«iii3r 

Fm  iv^iL.   .^     «       ■         ....       .1         1  1 .     ^     .  .    %.    bu «  Hob  «■  ttii 


'Si»  affidbvi*  dses  not  stsite  flie  dlanres  arid  ab^ut  tc^  beinrop«igr. 
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^^jESli^**  removed,  nor  make  any  allegation  that  there  was  any  neces- 
=====  sity  whatever  for  issuing  the  writ- 

MOFFAT 

^^"*  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed  with  costs. 


MOFFAT  w.  VION. 

APFE4L  FROM  THX  COOBT  OF  THX  FIRST  DISTRICT. 

For  damages  caused  by  the  theft  or  robbery  of  a  slave,  the  owner  may  be 
prosecuted  civilly,  previous  to  a  criminal  prosecution;  and  execution  will 
regularly  issue  on  the  judgment,  unless  within  three  days  after  its  rendition 
the  slave  be  abandoned. 

The  defendant's  slaves  had  stolen  from  the  store  of  the 
plaintiff  a  quantity  of  dry  goods,  to  recover  the  value  of 
which  this  suit  was  brought. 

The  defendant  excepted  that  the  slaves  were  not 
named  in  the  petition,  and  that  no  previous  criminal  prosecu- 
tion had  taken  place.  The  judge  a  qtio  sustained  these  ex- 
ceptions and  dismissed  the  petition.    The  plaintiff  appealed. 

Mathews,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  owner  of  slaves  to  recover  the 
value  of  certain  merchandise  as  a  remuneration  for  the 
damage  occasioned  to  the  plaintiff  by  a  theft  or  robbery 
committed  by  said  slaves. 

The  defendant  in  limine  litis,  pleaded  two  exceptions  to 
the  action.  First,  that  the  slave  or  slaves  who  were  allied 
as  having  stolen  the  property,  were  not  named  in  tiie  petition* 
Second,  that  the  plaintiff  could  not  maintain  the  present 
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gait  until  after  he  had  prosecuted  to  conyiction  in  some  court  ^^^J^j^J** 
having  jurisdiction  of  the  matter,  as  a  puhlic  ofience.  ==== 

The  court  below  sustained  these  exceptions,  and  the  plain-         ««. 
tiff  appealed.  ^'*>"' 

In  the  course  of  argument  before  this  court,  no  reliance 
waa  placed  on  the  first  exception;  and  from  the  view  which 
we  have  taken  of  the  whole  case,  it  is  unnecessary  to  give  any 
opinion  on  it. 

In  support  of  the  correctness  of  the  decision  of  the  District 
Court  in  relation  to  the  second,  reHance  is  placed  on  an  act 
of  the  late  territorial  legislation,  making  a  part  of  the  Black 
Code.  The  twenty*second  section  of  this  law  imposes  an 
obligation  on  owners  of  slaves  to  pay  for  the  damages  caused 
by  thefts  or  robberies  committed  by  the  latter,  leaving  it 
optional  with  the  former  to  abandon  such  slaves  to  the  per- 
sons robbed  in  discharge  of  the  obligation  thus  imposed;  and 
the  choice  of  abandonment  is  limited  to  five  days  from  the 
day  when  sentence  shall  have  been  pronounced. 

If  this  law  stood  in  full  force,  or  if  its  provisions  had  not 
been  impaired  and  altered  by  subsequent  laws,  the  decision 
of  the  court  below  would  probably  be  correct.  But  the  Zoti- 
istana  Code  contains  provisions  on  the  same  subject  di^erent 
firom  those  of  the  article  above  cited,  more  full  and  explicit 
than  the  prior  law.  Article  one  hundred  and  eighty  declares, 
that  the  owners  are  answerable  in  damages  for  the  offences 
and  quasi  offences  of  their  slaves.  The  article  immediately 
following,  gives  the  same  option  of  abandonment  (contained 
in  the  Black  Code,)  of  the  offending  slave  to  the  person 
injured,  but  provides  that  such  abandonment  shall  be  made 
within  three  days  after  the  judgment  awarding  such  damages 
shall  have  been  rendered. 

Under  the  former  law,  in  a  prosecution  for  the  public 
ofience,  the  amount  of  damages  sustained  by  the  individual 
robbed,  could  not  necessarily  be  ascertained,  and  before  that 
was  done  the  owner  of  the  slave  offending,  could  have  no 
criterion  by  which  to  determine  whether  it  might  be  prudent 
to  abandon  or  not.  And  perhaps  as  the  law  was  previous  to 
the  promulgation  of  the  Louisana  Codej  the  injured  person 


U8  CASES  IN  THB  SUPREME  €X>URT 


im**  woald  have  been  compelled  to  pumie  his  claim  for  damages 

both  bj  public  proiecution  and  private  suit.    But  neitber 

the  prior  or  posterior  laws  imperatively  prescribe  it  as  a  duty 

^^  ^^       on  him  to  vindicate  the  ofience  as  a  crime  s^ainst  the  public* 

Periiaps  according  to  the  provisions  of  the  old  la«r  he  could 

not  have  enforced  his  private  rights  without  the  aid  of  a  eon* 

viction  on  account  of  the  offence.    But  in  pursuance  of  the 

Md^jCSift  articles  of  the  Code,  we  are  of  opinion,  that  a  person  who 

>i>vVke_own«r  suffors  damages  b j  the  theft  or  robbery  of  a  slave,  may  pro* 


to  reranr  ^^^  immediately  and  directly  against  the  owner  of  such 
aade£S!SSatHii  ^^^^  ^^^  obtain  a  judgment  in  the  civil  suit  to  ascertun  the 
IS^SSmSTm^  amount  of  damages  without  a  previous  criminal  prosecuttont 
Si7ia!At!l*to^  and  that  on  a  judgment  thus  rendered,  an  execution  would 
regularly  issue  unless  the  owner  of  the  slave  should  choose  to 
abandon  within  three  days  after  the  rendition  of  the  judgment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  die 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled;  and  it  is  further  ordered,  that  this  case  be  sent 
back  to  said  court,  to  be  proceeded  in  de  novo  according  to 
law,  and  that  the  costi  of  {his  appeal  be  paid  by  tiie  defendant 
and  i^pellee. 


BARON  «f.  BREEDLOVE  ET  AL. 

APPBAI.  WBOU  TBS  rAMIB  COURT  fOR  THX  PARIIB  Aff  O  OITT  OS  KIW*OIXJ|im. 

The  transcript  of  the  necorcl  of  an  appea],  returnable  on  the  first  Monday  in 
the  temii  can  not  be  filed  on  the  second,  the  court  haying  sat  four  days  In 
the  preceding  week. 

The  fitcts  are  stated  in  the  opinion  of  the  court,  delivered 

by  POBTER)  J. 
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A  rule  has  been  taken  by  the  appellant,  on  the  appellee,  JBwii|wi^Duc 
to  show  cause,  whj  the  transcript  of  the  record  of  appeal,  auia^BB^HB 
should  not  be  filed.  wni«r«rpw 

The  appeal  was  granted  on  the  I4th  of  February,  and  ■'•  •«»»«»»• 
returnable  on  the  first  Monday  of  March.  The  record  was  or  the  nSSS^ 
not  deposited  with  the  clerk,  until  the  second  Monday  of  sbio  on  ula  sm 
March*    The  court  sat  four  days  during  the  preceding  ^  e«u^  bo 

week.  *  «»?'    tho   eoort 

The  appellant  has  nrged  sereral  reasons  why  the  caseg^firSk.'*^ 
should  be  taken  out  of  the  general  rule,  but  they  are  not 
sufficient  to  authorise  us  to  do  so.    They  show  nothing  which 
due  diligence  might  not  have  guarded  against.    Let  the  rule 
be  discharged. 

Schmidt,  for  appellant. 


^9C^S^S5SSSr 


WEINPRENDER  t».  HIS  CEEDIT0R8. 

APFXAL  FBOM  TBS  COURT  OP  TBS  FIRST  DISTRICT. 

The  set  of  FelNrnaij  2St,  1817,  conlan  dirtoUy  aoprivUciso  on  imdertslms 
for  making  and  repairing  ltYM9, 

<nw  SfflSdi  artlelo  of  die  CwU  Code  gives  no  preference  for  making  a  levee 
te  the  prejndiee  of  perwns  liaving  mortgages  or  privileges  on  the  land 
previons  to  tiie  time  when  the  Code  assumed  the  force  of  law. 

Bj  iti»  0(4  Code  no  piiyile^  was  conferred  ^pon  nndertaken  and  mskera  of 
levees. 

The  District  Courtis  not  without  jurisdiction  mtione  materia  in  a  suit  brought 
by  t  miiior  tp  estsJUish  his  claim  sgaiast  his  tutor,  and  If  no  ol^ection 
on  account  of  personal  privilege  be  taken  at  the  trial,  the  Judgment  of 
that  court  bin  itself  valid. 

B7  tibke  tablau  of  distribution  filed  in  this  case  by  the  acting 
fijndic,  it  appears  that  after  deducting  all  the  costs  and  ex- 
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EArnnm  Dif.  penses  attending  the  suit,  there  remained  in  his  hands  the 
I,  sum  of  ten  thousand  and  twenty-three  dollars  and  eightj 

'^°"*"""***  cents.  The  claims  against  the  insolvent  amounted  to  forty- 
omsDiTORs  gye  thousand  six  hundred  and  forty  dollars  and  eighty-one 
cents.  The  syndic  ranked  all  the  creditors  on  the  tableau 
as  ordinary  creditors,  leaving  the  questions  of  privilege  in 
regard  to  the  respective  claims  to  be  determined  by  the 
court. 

Louis  Planchard  and  others,  who  had  been  placed  on  the 
tableau  as  creditors  for  six  thousand  seven  hundred  dollars, 
opposing  its  homolgation,  prayed  to  be  placed  on  it  for  ten 
thousand  dollars,  vnth  privilege  and  preference  over  all 
others  on  the  proceeds  of  the  sale  of  a  plantation  surrendered 
by  the  insolvent,  and  upon  which  they  had  made  and  repaired 
a  levee. 

David  C.  Williams  had  been  placed  upon  the  tableau  as  a 
creditor  for  two  thousand  dollars.  He  prayed  its  amendment 
by  allowing  him  a  privilege  over  all  others  on  the  proceeds  of 
the  plantation  for  ten  thousand  dollars,  the  amount  of  a  pro- 
missory note,  for  the  payment  of  which,  he  alleged,  the  plan- 
tation had  been  mortgaged. 

The  minor  heirs  of  Trouard,  who  were  creditors  upon  the 
tableau  for  eight  thousand  one  hundred  and  ten  dollars, 
claimed  to  be  placed  thereon,  with  privilege  for  eight  thousand 
three  hundred  and  seventy-two  dollars. 

The  judge  a  quo  overruled  the  opposition  of  Planchard 
and  others,  decreed  Williams  to  be  placed  on  the  tableau 
with  privilege  for  one  thousand  seven  hundred  and  seventy- 
nine  dollars  and  fifty-six  cents,  and  Trouard's  heirs  with  pri- 
vilege anterior  to  that  of  the  vendor,  for  eight  thousand  and 
seventy-two  dollars.     Planchard  and  others  appealed. 

ScuU  and  Dennis^  for  Planchard,  St.  Avit,  and  others. 
Daurwy^  for  Trouard's  heirs. 

Hennen  and  /•  W.  Smithy  for  Williams,  made  the  following 
points: 
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1.  D.  C.  Williams,  is  a  creditor  of  George  Weinprender,  ^^^^2IIrJL"i^'" 
by  judgment  for  ten  thousand  dollars,  with  interest  thereon  '■ 
from  April  3,  1816,  till  paid,  with  costs  of  court,  as  by  record,  ^^"'^""* 
number  2474  of  the  District  Court,  appears.                             ■»  cwditom 

2.  This  judgment  was  on  a  note  of  hand,  given  by  Wein- 
prender  for  the  purchase  of  the  plantation  which  was  sold 
for  ten  thousand  dollars,  by  ithe  syndics,  and  D«  C.  Williams 
is  privileged  thereon,  as  holder  of  the  note,  by  assignment 
from  the  vendor,  Trouard. 

3.  The  claims  of  all  the  other  persons  put  on  the  tableau 
by  the  syndics,  are  contested  by  D.  C.  Williams,  he  requires 
strict  and  legal  proof  of  their  demands;  this  be  contends 
they  have  not  produced, 

4m  As  regards  the  minors,  Trouards,  calling  themselves  the 
nephews  of  A.  Trouard;  no  proof  is  given  of  the  tutorship 
having  been  taken  by  A.  Trouard ,  nor  is  there  any  proof  of  an 
inventory  of  their  estate;  no  estate  belonging  to  them  ever  ex- 
isted in  Louisiana.  No  tutorship  existed  in  Louisian;  if  any 
existed,  the  sale  of  the  plantation  was  prior  to  such  tutorship, 
and  consequently,  the  tacit  mortgage  they  claim,  cannot  go 
back  to  the  land  sold  by  their  tutor  prior  to  his  appointment. 
And  if  any  tutorship  existed,  it  was  in  Prance,  a  foreign  coun* 
try;  and  the  tacit  mortgage  cannot  have  effect  in  Louisiana, 
to  the  prejudice  of  creditors,  citizens  of  Louisiana. 

5.  If  any  claim  in  favor  of  the  Trouards  exist,  they  have 
a  tacit  mortgage;  it  can  have  effect  only  on  the  plantation 
of  A.  Trouard,  sold  for  ten  thousand  dollars;  the  balance  of 
the  properly  sold  for  six  thousand  one  hundred  and  seventy 
dollars,  is  not  liable  in  any  way  or  event  to  their  claims,  as 
it  was  the  private  property  of  Weinprender,  and  was  never 
held  by  A.  Trouard. 

6.  The  claims  of  the  undertakers  of  the  levee,  must  also 
be  confined  to  the  plantation  sold  by  A.  Trouard;  as  in  their 
opposition,  they  expressly  say,  their  work  was  done  on  that 
plantation. 

7.  The  undertakers  of  the  levee  have  no  privilege  on  the 
plantation  sold  for  ten  thousand  dollars,  in  as  much  as  the 
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Dm*  leree  thej  made  thereon  was  washed  awaj  before  it  was 
ceded  by  Weinprender  and  sold  by  his  syndics. 

&  The  contract  for  making  the  levee  was  nerer  enregi»' 
tered,  and  is  not  binding  on  third  parties.  Lcmisicam  Code^ 
333a  1  MartinU  Dig.  700, 704.  AH  Hens  are  to  be  recorded, 
whkb  have  the  eflect  of  a  legal  UMMtgage.  Laat  of  1817) 
f.  123,  tec*  8* 

9u  The  makers  of  the  levee  fatrre  no  privilege  superior  i» 
that  of  the  vendor.     Louisiana  Code^  art.  323& 

10.  The  evidence  adduced  by  the  opposing  creditorB  was 
illegal;  and  being  taken  subject  to  all  legal  exceptions^  must 
be  disregarded. 

11.  D.  C.  Williams  is  entitled  to  a  diridcnd  ob  the  whole 
amoiiBi  c€  his  j  odgnient^  with  the  costs  of  coort  as  a  privileged 
chimt 

13.  D«  C.  WiUiaiM  having  a  judgment  is  entttled  to  be 
paid  bj  privilege  before  Ae  chirographic  creditors 

13.  A  division  of  the  proceeds  of  the  land  fmrdmiefUnm 
Jk*  Troiiard  by  Weinprender  nmst  be  made  from  ii»  proeeedee 
of  the  estate  bekmgkig  to  hhn  in  his  private  rig^  and  m 
distribiiCieii  be  made  of  the  twoseparale  amoun^B  amcmigttM 
respective  creditorsy  holding  mortgage»and  privileges^thereoa. 
.  14*  At  tibere  is  no  privile(pe  or  mortgage  on  Ae  estateof 
Weinprender  sotd  for  six  thoosanil  eae  hmdredattd  seventy 
doHars,.fbe  creditors  nmst  skuPejwD  raUif  in  the  payment 
of  Mly  bdaace  doe  tinemy  after  exhaasting  the  proceeds  of 
the  plnniatMi  s^  iior  tea  thonsaMl  drilaorsw 

I&  The  judgments,, Nos«  SO&and  868^ offered  in  eridenc^ 
by  Urn  opposing  misMts^  Tronards,  can  have  no  efieet  agateet 
thifd  peisoofl,  beki^  r»  m$er  alios  adoif  and  shovid  be  disre^ 
garded,  being  illegal  evidence. 

IGu  The  judgments  at  aH  eiveiitecan  ha^enO  effect  be/ond 
tlieirdates^aikl  cannot  mahe  any  private  aclSf  docmnentB  or 
papeis^  on^  which  they  are  founded^  ei  any  validity,^  before 
the  date  of  the  judgments. 

17.  The  ondestabers  of  the  levee  are  not  entitled  to  any 
dMdeML  Thesole  resoaree  they  had  ibv  their  dafaiytlie 
levee  made  by  them,  has  been  destroyed  by  the 
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■ 

18.  No  interest  can  be  allowed  to  the  creditors  opposed*  ^^^H^^^Sf* 
except  where  a  judgment  has  allowed  it,  or  their  titles  call 
for  it 

Mathews,  J*  delivered  the  opinion  of  the  court* 

The  present  case  presents  a  contest  between  the  creditort 
of  the  insolvent,  involving  claims  of  privilege  and  preference 
on  the  price  or  proceeds  of  a  certain  plantation  sold^bj  the 
sjudic  as  the  property  of  said  insolvent. 

The  litigants  now  before  the  court  are  composed  of  threo 
classes  of  creditors:  First,  the  appellants,  who  claim  a  pri^ 
vilege  as  undertakers,  who  made  and  completed  a  levee  on 
the  land  according  to  the  adjudication  of  the  police  autho^ 
rities  of  the  parish  where  the  plantation  is  situated.  Second, 
the  appellees  who  claim  a  tacit  or  legal  mortgage  on  the 
premises  in  question  as  having  been  the  property  of  theif 
uncle,  Achile  Trouard,  who  acted  as  their  tutor,  and  who  on 
final  settlement  of  his  accounts,  (as  appears  by  two  judg« 
ments  rendered  in  the  District  Court,)  was  indebted  to  them, 
in  his  capacity  of  tutor,  in  the  sum  of  eight  thousand  and 
seventy-two  dollars.  Third,  certain  persons  who  appear  to 
hold  the  rights  and  claims  of  the  vendor  ^against  the  insol'^ 
vent  by  regular  transfer  of  the  notes  which  were  given  by  the 
later  to  the  former  to  secure  the  price  of  the  plantation,  6cc^ 

The  decree  of  the  court  below  denies  a  right  of  privilege 
to  the  undertakers  and  makers  of  the  levee;  givesapre^ 
ference  in  rank  to  the  tacit  mortgage  claimed  by  the  minors^ 
Trouard;  and  accords  to  the  creditors  who  have  succeeded 
to  the  rights  of  the  vendor,  a  concurrent  privilege  proper^ 
tioned  to  the  amounts  transferred  to  each  of  them,  &c* 

From  this  decree  the  undertakers  appealed,  and  by  agree* 
ment,  all  the  parties  before  this  court  are  authorised  to  liti- 
gate, without  restriction  in  relation  to  their  respective  claims* 

Previous  to  the  adoption  of  the  Louisiana  Code^  no  pii« 
vilege  seems  to  have  been  expressly  granted  by  law  on  the 
land  to  persons  who  make  and  repair  levees,  to  secure  ttie 
payment  for  the  value  of  such  works.    The  privilege  of  on- 

45 
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EA«TBur  Dii.  dertakers  of  works  of  this  kind,  before  that  period,  rested 

Jfrilf   1633.  '^ 

Bs==  solely  on  the  provisions  of  the  old  Code,  relative  to  architects 

^*"  w!"^**  and  other  undertakers,  and  was  limited  to  the  houses,  build- 

Bu  GBBDiTOBf  jngg^  or  works  by  them  constructed,  rebuilt  or  repaired.    See 

old  Codey  p.470,  art.  75. 

TheMtoTFeb      ^J  *"*  '^^  ^^  ^^  legislature, approved  February  22, 1817, 

Sn  ^MHy^  *  special  privilege  was  granted  to  the  parishes,  on  the  land 

8«lSSra  for  mL  protected  by  a  levee,  on  work  done  at  the  expense  of  the 

k^f^^np^  parish  to  secure  the  reimbursement  of  the  amount  expended 

for  such  purpose.     See  2  Martinis  Dig*  p.  247.     But  this  law 

does  not  appear  to  us  to  confer  directly  any  privilege  on 

undertakers  of  this  sort  of  works;  although  it  is  possible  ttat 

the  parish  might  subrogate  them  to  the  right  of  privilege 

accorded  to  the  former. 

Tha  snaiii  aHi-     Being  of  opinion  that  the  article  3216  of  the  La.  Code* 

O0d€  jiwm  BO  cannot  be  allowed  to  operate  so  as  to  give  a  preference  to  the 


MkiBffatoTM  to  appellants,  to  the  prejudice  of  persons  having  privileges  or 
ponou  ba^  mortgages  on  the  property  previous  to  the  time  when  the 
tSiJIItoSi'to  Code  assumed  the  force  of  law,  we  are  compelled  to  examine 


the  time  when  the  ^^jp  claim  of  privilege  in  relation  to  the  laws  as  they  existed 


Code 

Che  tece  of  fair,  antecedently. 


^f  die  old  Coda  I^  might  be  considered  as  doubtful  whether  the  privilege 
MoSmd^i^  accorded  by  the  old  Code,  could  be  extended  beyond  the 
levee  itself,  (which  it  appears  in  the  present  instance  has 
long  since  been  destroyed  by  the  river,)  although  such  a  pri- 
vilege would  be  futile  in  a  great  degree,  as  the  levee  with- 
out the  land  might  be  worth  nothing;  and  from  this  consi- 
deration it  may  be  fairly  inferred,  that  the  article  of  the 
Code  did  not  provide,  in  any  manner,  a  privilege  in  favor  of 
undertakers  and  makers  of  works  of  this  nature. 

If,  however,  it  should  be  granted,  that  under  the  operation 
of  the  old  Code,  the  privilege  claimed  by  the  appellants 
extended  over  the  whole  tract  of  land  secured  by  the  levee 
made  by  their  labor,  still  they  cannot  avail  themselves  of  it 
against  third  persons;  as  the  document  on  which  it  is  founded 
is  not  shown  to  have  been  recorded  in  conformity  with  the 
provisions  of  an  act  of  the  legislature  passed  in  1813.  See 
ttie  Acti  of  that  year,  page  208. 
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It  must  be  presumed  that  a  process  verbal  of  the  adjudi-  ^^^53J"l^"' 
cation  of  the  work  to  tbem  as  the  lowest  bidders  and  under-  =====: 
takers,  was  reduced  to  writing,  which  might  have  been  re-  ^■^'^■^^■* 
corded  as  required  by  the  act  last  cite^*  We,  therefore, ""  omditom 
conclude  that  the  court  below  was  right  in  rejecting  their 
claim  of  privilege. 

On  the  part  of  the  persons  who  claim  the  benefit  of  the 
vendor's  privilege,  (at  least  on  the  part  of  one  of  them,  D. 
C.  Williams,)  strenuous  opposition  is  made  to  the  tacit  mort- 
gage, or  lien  claimed  by  the  minors,  Trouard.  But  the 
grounds  on  which  this  opposition  is  based,  appear  to  us  to  be 
rather  technical  than  substantial. 

It  is  shown  by  the  evidence  that  these  claims  against  the  ne  Dteriei 
tutor  were  settled  by  suits  in  the  District  Court,  and  the  out  joriaiieiiM 
jurisdiction  of  that  court  is  now  denied.  We  are,  however,  in  a  nh  iwoufht 
of  opinion,  that  the  District  Court  was  not  without  jurisdic-  tabuah  ut  daim 

'  ^  "^  agaioat  his  tntor, 

tion  nz/tone  makriai  and  as  no  advantage  was  ^claimed  on^^^  obj«o- 
account  of  personal  privileges,  the  judgments  there  ren- 5rtaS»Bl?S 
dered  are  valid  in  themselves;  perhaps   liable  to  be  im- JJ^JJS^^^ 
peached  and  annulled  by  third  persons  whose  rights  they  may  **  *"  ""^  ''■"^ 
prejudice,  on  the  ground  of  fraud  and  collusion ;  neither  of 
which  is  pretended  in  the  present  instance.    See  the  case 
of  Tabor  vs.  Johnson^  3  JV.  S.  674. 

Another  objection  is  made  to  the  claim  of  these  minors  on 
account  of  the  want  of  legal  appointment  of  the  tutor.  It 
appears  that  in  relation  to  the  inheritance  which  he  under- 
took to  manage  for  them,  he  acted  without  any  regular  au- 
thority. But  this  circumstance  does  not  lesson  or  impair  any 
of  the  responsibilities  imposed  by  law  on  him  or  his  property. 
By  a  provision  of  the  old  Code,  to  be  found  at  page  456,  arti- 
cle 20,  a  legal  mortgage  is  imposed  on  the  property  of  those 
who,  without  being  tutors  or  curators,  have  taken  on  them- 
selves the  administration  of  the  property  of  minors,  &c. 

The  same  provision  is  renewed  in  the  Louisiana  Code.    See 
arHde  3283. 

There  is  no  error  in  that  part  of  the  decree  of  the  District 
Court,  which  sustains  the  privilege  by  the  assignees  of  the 
vendor^sxlaim  for  the  price  of  the  property. 
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EAffBMT  Dit<     The  claim  of  D.  C.  Williams,  for  the  whole  sunottatof  the 

I  jnilpirnt  obtained  by  him  against  Weinprender  was  properly 

BT^xi!     rejected;  the  note  having  been  endorsed  to  them  by  Troaard 

"**        to  secure  a  less  sam  owing  by  the  latter,  his  claim  of  privi- 

einuTOBy  BTo.  lege  cannot  equitably  be  extended  beyond  the  amount  to  be 

secured,  and  in  concurrence   with   the  other  transferees, 

which  seems  to  have  been  decreed  by  the  court  below* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs* 


c 


DELOGNT  ET  AL8.  m.  DIXON,  CURATOR,  Ac. 

ArpKAl.  rBOM  THS  COUBT  OF  TBX  ratST  DMTHICT. 

A  petHofy  ustioii  oumot  be  nutaiiied  unlen  the  pleadingv  or  evideiiee  ib<iw 
the  defendant  in  actual  poMenion  of  the  property  claimed. 

This  was  a  petitory  action  to  recover  two  lots  of  ground, 
situated  in  faubourg  La  Course,  in  the  Parish  of  New-Orleans^ 
alleged  to  be  in  the  defendant's  possession.  He  pleaded  the 
general  denial,  and  that  he  was  not  in  possession  of  the  lots. 
No  evidence  that  he  was  in  possession  was  adduced  on  the 
trial*  Judgment  was  rendered  for  the  defendant,  from  which 
the  plaintiff  appealed. 

Martin,  J*  delivered  the  opinion  of  the  court. 

The  plaintifis  having  during  the  life  of  Smith,  recovered 
from  him  an  undivided  half  of  certain  lots  of  ground,  by  a 
final  judgment  which  refuses  to  them  the  faculty  of  enforc- 
ing thetr  claim  to  the  other  half,  demanded  by  die  present 
suit  from  his  curator,  the  surrender  of  this  remaining  hal£ 
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The  defendant  pleaded  the  general  issue,  and  especially  EiJTMurDii, 
denied  his  possession  or  detention  of  the  premises,  or  any  ===== 
part  of  them  with  his  knowledge,  of  their  haying  belonged  to     ^aTxil" 
Smith,  except  so  far  as  appeared  from  the  proceedings  in       ^^^^ 
the  suit,  referred  to  in  tlie  plaintiffs'' petition,  and  an  entry  in  curator,  itc. 
Smith's  hooks,  stating  he  had  parted  with  the  possession  of 
them  to  Fitz  Williams,  his  vendor,  averred  that  in  conse- 
quence of  this  they  had  not  been  inventoried  as  part  of  his 
estate,  the  curator  believing  they  did  not  belong  thereto, 
and  the  estate  was  without  any  interest  therein.    Where- 
fore, he  prayed  to  be  dismissed  with  his  costs.    He,  how- 
ever, further  prayed,  that  should  it  appear  the  estate  had 
any  interest  in  the  premises,  a  reference  might  be  had  to  the 
proceedings  in  the  suit  already  mentioned,  and  the  estate 
might  have  such  relief  and  remedy  as  bad  been  asked  by 
Smifli  in  his  answer  in  the  said  suit. 

The  District  Court  gave  judgment  for  the  defendant,  and 
the  plaintiffs  appealed. 

Their  counsel  has  contended  in  this  court  that  the  record 
of  the  suit  against  Smith,  shows  he  was  in  possession;  he  has 
urged  the  lots  are  unimproved  and  vacant,  that  Smith's  civil 
possession,  with  all  his  other  rights  vested  in  tibe  defendant, 
in  whom  it  must  be  presumed  still  to  continue,  and  his 
prayer  shows  his  intention  not  to  abandon  any  right  which 
the  estate  may  have  in  the  premises.  That  Smith's  heirs 
are  absent,  and  if  no  recovery'  can  be  had  in  the  present 
suit,  the  plaintiffs  are  remediless. 

It  does  not  appear  that  the  first  judge  erred.  This  is  a 
petitory  action  which  must  be  brought  against  the  person 
**in  the  actttal  possession  of  the  immoveable."  Code  of  PraC' 
Hce^  43.    The  defendant  denies  his  possession  of  any  kind,  tk£  ^Sami   to 


and  his  knowledge  of  any  right  of  Smith  therein,  at  the  time  tiM  pieJiBft 
of  his  death.  &c.    It  is  true,  that  after  pravine  to  be  dismis-  daftDdnt  in  m- 

r        .^        O  tiul  pOtMfBllNI  of 

Bed,  he  goes  further,  and  prays  that  should  it  appear  that  JJj,^  propwiar 
Smith's  estate  has  any  interest  in  the  premises,  which  he 
does  not  pretend,  it  may  have  certain  relief  or  remedy.    He 
avers,  that  in  his  belief  no  such  interest  exists. 
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Eaitbut  Dit.      The  plain tiffi,  in  our  opinion,  have  mistaken  their  remedy, 
=s  bat  it  is  not  our  province  to  point  oat  the  proper  mode  for 
"I?**       the  enforcement  of  their  claim. 

It  is,  therefore,  ordered,  adjadged  and  decreed,  that  the 
jadgment  be  affirmed  with  costs. 

Slidellf  for  appellants. 

Sdimidij  for  appellee. 


SOULE  w.  HEERMAN. 

APPBAI.    mOK  TBS    PAU8B    COURT    FOR  THS   PARISH    JLHD    CIT7    OF   ITSW- 

ORLRAV8. 

The  sale,  by  pnblic  aaction,  of  a  lot  of  land,  deicribed  as  a  certain  and 
limited  body  of  a  given  extent,  cannot  be  resdnded  for  a  deficiency  in 
measure  of  less  than  one  twentieth  of  the  whole  lot 

Sach  a  sale  is  complete  by  the  abjudication,  if  the  errors  of  the  printed 
description  an  disclosed  to  the  porchaser  before  his  final  bid. 

This  action  was  brought  by  the  vendor  of  a  lot  of  land, 
flitaated  in  the  city  of  New-Orleans,  sold  at  public  auction, 
to  compel  a  compliance  by  the  vendee  with  the  terms  of  the 
adjudication,  or  to  recover  the  payment  of  the  purchase 
money.  The  defendant  admitted  the  purchase  of  the  lot, 
but  averred  he  bought  under  a  description  in  the  daily  papers 
of  the  city,  which  was  erroneous,  and  therefore  he  refused 
to  comply  with  either  of  the  plaintiff's  demands. 

Judgment  was  rendered  in  the  court  below  against  the 
defendant,  from  which  he  appealed. 

L.  C  Duncan^  for  appellant. 
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1.  There  is  a  material  difference  between  the  property  ^^^^gS"" 

sold,  as  advertised  by  the  plaintiff,  and  that  offered  to  de-  ' 

'  aouL* 

fendant.  t$. 

2.  The  law  is  with  the  defendant.  Civil  Code^  art.  2582 
to  2586,  inclusive.  Ibid.  2470.  6  MarHn,  JV.  S.  337,  ^. 
Slhlb.  658-9  and  60. 


Defendant,  in  propria  persoruu 

Mathews,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  compel  the  defendant  to  comply 
with  the  conditions  of  a  sale,  by  auction,  of  a  certain  lot  of 
ground  and  the  buildings  thereon,  situated,  (as  described  in 
the  plaintiff's  petition)  or  to  recover  the  price  for  which  the 
property  was  adjudicated,  &c. 

The  defence  set  up  is,  error  as  to  the  quantity  of  ground 
contained  in  the  lot  being  less  than  was  advertised  for  sale, 
&c.  The  defendant  prayed  for  a  trial  by  jury,  and  the  cause 
was  submitted  to  them,  who  found  a  verdict  for  the  plaintifi^ 
and  judgment  being  thereon  rendered;  he,  the  defendant, 
appealed. 

The  advertisement  under  which  the  property  was  sold, 
describes  it  as  ^  a  lot  of  ground  situated  in  Cond^,  between 
St.  Philip  and  Ursuline  streets,  measuring  twenty-eight  feet 
front  by  one  hundred  and  twenty  in  depth,  Frenchmeasure,  with 
the  buildings  thereon,  consisting  in  a  brick  house,  divided 
into  two  apartments,  kitchen,  &c.;  the  lot,  at  a  certain 
depth,  where  the  house  is  built,  opens  two  feef 

According  to  this  advertisement,  it  is  clear  that  the  lot  in 
question  was  not  sold  in  relation  to  adjoining  tenements,  or 
from  boundary  to  boundary.  The  sale  was  of  a  certain  and 
limited  body,  as  designated  in  the  advertisement,  in  which 
its  measure  or  extent  is  expressed.  In  a  sale  of  this  nature, 
a  supplement  of  price,  in  the  event  of  overplus  of  measure, 
cannot  be  claimed  by  the  seller;  neither  can  the  purchaser 
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Emtb»*  Dm.  claim  a  dimination  of  price  on  account  of  deficiency  in 
4^^eaBSBaB  ihe  mcasure,  unless  the  real  measure  falls  short  bj  one  twen- 
•^       tieth  part,  regard  being  bad  to  the  totality  of  the  object 
sold.     La.  Code^  aH.  2470. 

The  evidence  in  the  present  case  shows,  that  the  adver- 
tiaement,  in  the  first  instance,  contained  an  error  of  four 
inches  in  describing  the  number  of  feet  front  of  the  lot;  but 
this  seems  to  have  been  corrected,  and  that  to  the  knowledge 
of  the  purchaser,  before  he  bid  for  the  property;  and  conse- 
quently this  is  a  matter  not  to  be  taken  into  consideration  in 
the  decision  of  the  cause.  An  attempt  was  also  made  in  the 
court  below,  to  show  that  he  had  knowledge,  previous  to  his 
final  bid,  of  the  real  situation  of  the  lot  in  relation  to  its 


lie  uHSSm^K  opening.  But  as  it  is  proven  that  tlie  deficiency  of  quantity 
KriiMd  iJTl  Jjjl  ^^^  ^^^  amount  to  one  tweuticlh  part,  having  regard  to  the 
Mf  dr^  ^^H^  totality  of  the  object  sold,  it  is  useless  to  investigate  thb  part 
mSd^i£*l  of  the  case;  believing,  as  we  do,  that  no  grounds  are  estab- 
MmoneMUum  lishcd  for  a  rescission  of  the  sale.    Had  the  deficiency  amouot- 

<MM  tiPSBtieth  of 

thtviioieigc.  cd  to  morc  than  one  twentieth  part  of  the  whole  object  sold, 
the  purchaser  would,  perhaps,  have  had  no  other  reratedy  ex- 
cept a  claim  for  diminution  of  the  price;  although,  in  a  case 
of  surplus,  the  buyer  has  the  option  to  give  the  supplement 
or  recede  from  the  contract.     La.  Code^  art.  2472. 

It  is  true,  that  cases  might  occur,  in  which  a  deficiency  of 
measure  in  a  tract  of  land,  or  town  lot  of  ground,  of  leas 
than  one  twentieth,  might  produce  a  diminution  of  value  in 
the  thing,  to  a  much  larger  amount  than  a  twentieth  part, 
e.  g.  when  the  tract  of  land  is  veryextensive.and  only  a  small 
quantity  of  it  rich  and  fit  for  cultivation;  or  when  the  defi- 
ciency interfered  with  some  passage  into  the  lot.  The 
present  case  is,  however,  not  shown  to  be  similar  to  those  sap- 
posed;  and  they  would,  probably,  be  referable  to  the  first 

floeh  a  ni«  is  8^^®"^^  ^u'®  ^^  the  subject  of  redhibition.  La.  Code^  249& 
JJJJgJJjJ^  ^  It  is  seen  that  we  have  considered  the  sale,  in  the  present 
JJ^ST'iJjJJj  instance,  as  complete  by  the  adjudication,  and  so  it  is  accord- 
to^th^m^^  ing  to  the  article  2586  of  the  La.  Code. 

^^  It  is,  therefore,  ordered,  adjudged  and  decreed)  thftt  the 

judgment  of  the  Parish  Court  be  affirmed,  with  costs. 
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UOaUETS  HEIRS  vs.  PEIRCE. 

APPXAL  FROM  THX  COURT  OP  THX  FIRST  DISTRICT. 

nt  fupplenieiital  petition  of  tho  beirs  or  repretentathres  of  a  deceased 
plaintiff,  forms  a  revhral  of  tiie  action  rather  than  an  amendment  to  the 
pleadings,  and  before  the  defendant  can  be  ruled  to  trial,  he  must  be 
notified  by  service  of  the  new  petition  and  citation^ 

This  wM  an  action  bj  the  payee  of  a  promissory  note 
against  the  drawer,  who  admitted  his  signature  and  pleaded 
payment.  The  plaintiff  afterwards  died^  and  by  a  supple- 
mental petition^  Louise  Durernay,  widow  Bonaventure 
Martin,  and  her  son  Bonaventure  Martin,  prayed  to  be 
substituted  in  his  place,  as  his  legal  representatives. 

When  the  cause  was  called  for  trial,  the  defendant  object* 
ed  to  proceed^  until  he  should  be  served  with  a  copy  of  the 
supplemental  petition,  and  should  file  his  answer  thereto. 
The  objection  was  overruled,  because  no  new  matter  was 
added  in  the  supplemental  petition,  and  if  the  proper  parties 
had  not  been  made,  advantage  should  have  been  taken  by 
exception*  The  judgment  was  rendered  for  the  plaintiffi, 
and  the  de^dant  appealed. 

/•  W.  Smith  and  /?.  JV*.  Hennm^  for  appellant. 

1*  There  was  error  in  the  decision  of  the  court  below, 
overruling  the  defendant's  objection,  when  the  cause  was 
called  for  trial,  to  proceed  further  until  an  answer  should  be 
filed  in  the  suppkmental  petition,  which  alleged  certain  per- 
sons therein  named,  to  be  the  plaintiff's  legal  representatives^ 
3  La.  Rqf.  391,  Allcdn  vs.  Preston.    Idem.  130,  Caldwell  vs. 

S.  The  cause  was  tiied  without  issue  joined,  because  the 
supplemental  petition  alleged  new  matter,  which  was  not 
dMMif  formal,  but  material  and  important  to  the  defendant; 
aad^WUbMit  legal  poof  of  ite  truth  he  might  be  required  to 
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EA«TK«a  Du.  paj  {he  same  debt  several  times;  and  the  unsupported  aver^ 
I  I  ment  of  third  persons,  would  be  taken  as  conclusiTe  evidence 

"h™!'     between  the  parties.     Code  of  Practice^  431.    Abo  oMorUies 
«*•         abaoe  cited. 

3.  There  is  error  in  the  judgment,  giving  interest  cm  an 
unliquidated  account,  from  the  day  of  judicial  demand.  Code 
of  Practice^  554.    2  La.  Bqp.  577.     Trimbail  vs.  Moore. 

Carter^  for  appeUees. 

1.  The  cause  was  properlj  tried,  as  the  amendment  per- 
mitted by  the  court  was  c«e  of  form,  and  required  no  aiiswer. 
The  substitution  of  heirs  of  deceased  plaintiffi  is  authorised  by 
article  113,  Code  of  Practice.  The  cases  cited  by  appellant's 
counsel,  were  decisions  in  reference  to  amendments  changing 
Hie  nature  of  the  demand  as  stated  in  the  original  petition. 
This  distinction  of  amendments  into  those  of  form  and  suIh 
stance^  is  recognised  in  case  of  Attain  vs.  Preston^  3  Miller^  p. 
391.     See  Code  of  Practice^  art.  419. 

2.  If  the  parties  appearing  as  the  heirs,  were  not  bo^ 
defendant  had  a  method  to  ascertain  the  same  by  means  of 
exception,  before  the  case  was  set  for  trial  on  its  merits. 

3.  The  use  of  the  words,  legal  representatives^  does  not 
change  the  amendment  from  one  o(  form  to  that  of  fu&slanef, 
as  the  order  of  court  explains  the  terms,  stating  the  substitu- 
tion to  be  that  of  the  heirs. 

4.  The  account  was  a  liquidated  one,  no  objection  was 
made  below  when  the  jury  gave  judgment  therefor,  and 
plaintiffs  are  entitled  to  interest. 

The  opinion  of  the  court.  Porter,  J.  absent,  was  delivered 
by  Mathbws,  J. 

This  cause  is  brought  up  on  a  bill  of  exceptions,  found  at 
page  five  of  the  record  taken  to  the  opinion  of  the  judge  a  quoj 
by  which  the  defendant  was  ruled  to  trial,  dec. 

It  appears  that  the  plaintiff  in  this  action  died  after  bringing 
suit,  and  after  issue  Joined^    This  circumstance  would  have 


OF  THE  STATE  OF  LOUISIANA. 


363 


LlCqUXX's 
HXIR8 

FKIROS. 


caused  an  abatement  but  by  leave  of  the  coiirt,  her  heirs  or  EAi''*??J?" 
representatives  assumed  her  place,  and  were  made  parties  b j 
a  supplemental  petition. 

This  petition  was  not  served  on  the  defendant,  nor  does  it 
appear  that  any  express  notice  of  it  was  ever  given  to  him* 
Notwithstanding  these  omissions  the  new  plaintiffi  proceeded 
to  trial  and  submitted  their  cause  to  a  jury,  and  obtained  a 
verdict  and  judgment*  TVlien  heirs  or  representatives  of 
a  deceased  suitor  pursue  an  action  already  commenced  by 
their  ancestor  by  reviving  the  judicial  process,  it  may  be  con- 
sidered, rather  in  the  nature  of  a  new  suit,  than  an  amend- 
ment to  the  pleadings  in  that  previously  commenced.  In  this 
respect,  the  article  113,  of  the  Cbcfe  of  Practice^  cited  by  the 
counsel  of  the  appellees  in  his  points,  is  applicable  to  the  pre> 
sent  case,  but  in  no  other* 

The  article  419,  relates  solely  to  amendments  which  may 
be  pennitted  after  issue  joined* 

If  the  supplemental  petition  be  viewed  rather  as  a  revival  ^^^^^ 
of  the  action,  (and  in  this  manner  we  think  it  must  be  viewed)  Mnl^^SSl^^ 
ttian  an  amendment  to  the  pleadings,  the  defendant  before  oeJiS  puLitig 
he  could  properly  be  ruled  to  trial,  ought  to  have  been  noti-  ofX  utkm  »- 
fied  of  tills  revival,  either  by  service  of  the  new  petition' «a«B<i»eitttothe 

"^  *■  pleadings,       and 

and  citation,  or  by  direct  and  positive  notice  to  his  counsel  5j^J.ijlJ*jS!a 


(if  such  would  suffice)  in  order  to  answer  and  plead  de  novo  ^^JSUdV 
in  such  manner  as  the  case  might  reqmre*  ^"^iM  uddu- 

We  are,  therefore,  of  opinion,  that  the  judge  below  erred  *'*^ 
in  Ibrdng  the  defendant  to  trial,  in  the  manner  in  which  it 
was  done* 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled*  And  it  is  further  ordered,  that  the  cause  be  sent 
back  to  said  court  to  be  proceeded  in  de  navo^  according  to 
law*    The  appellees  to  pay  the  costs  of  this  appeal* 
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fUXRDOir 


RIERDON  «f.  THOMPSON. 

APPEAL  nU>M  THX  COOKT  OP    THB    FOURTH    DUVKIOT,    TSB  JOMS  •» 

THIKD  PRSBIDIIIO. 


na  tMtimimy  of  a  wttoMf ,  reduced  to  wntiag  oo  a  fonMr  trial»  eamMt  be 
feed  in  evidence  on  a  mbfe^ient  trial  of  tka  aaMe  eaaa,  onleie  the  wl>itni 
Icovtof  tlieJiiriidietionofthecoort»  or  fome  oiker  eqwlly  feteBie 


A  eawe  wiH  be  remanded^  if  the  TCfdiet  of  the  yarj  he  coatniy  to  mk 
•diniHion  on  leoei^. 

Rierdon  claimed^  with  privilege,  the  sum  of  six  hundreft 
and  forty  dollars  and  seventy-six  cents,  of  defendant^  for  cap* 
penter'a  work  on  the  house  of  the  latter,  in  the  pariah  of 
Iberville.  Thompson  pleaded  the  general  denial;  and  a 
special  contract,  on  which  he  admitted  the  plaintiff  had  per- 
formed work,  and  on  which  a  balance  remained  in  his  fvror 
of  iibrty-nine  dollars,  which,  it  was  alleged,  had  been  tendered 
to  him* 

Judgment  was  rendered  for  the  plaintiff  for  four  hundred 
lOid  eighty-two  dollars  and  twentj-six  cents*  A  new  tried  was 
granted  to  the  defendant,  and  the  second  yixj  found  for  the 
defendant.  Judgment  having  been  rendered,,  and  a  aew 
tdal  refused,  the  plaintiff  appealed. 

The  opinion  of  the  court.  Porter,  J.  absent,  was  delivered 
by  Mathews,  J. 

This  is  an  action  on  a  quantum  meruit^  instituted  by  a  car- 
penter to  recover  the  value  of  certain  labor  done  on  a  house 
of  the  defendant,  at  the  instance  and  request  of  the  latter. 
The  value  of  the  work,  as  estimated  by  the  undertaker^ 
amounts  to  six  hundred  and  forty  dollars  and  seventy-dx 
cents;  and  tl^  is  established  by  the  testimony  of  the  cause, 
to  be  its  value,  according  to  the  customary  charges,  by 
workmen. 
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The  defendant  pleaded  the  existence  of  a  special  contract,  ^^gg*^*^ 
by  which  the  undertaker  agreed  to  do  the  work  (for  which  » 
he  claims  upwards  of  six  hundred  dollars,)  for  two  faundred. 
He  pleads,  also,  payment  made  on  this  amoont,  so  as  to    *"»>''*^' 
reduce  the  balance  owing  on  the  contract,  to  forty-nine 
dollars. 

The  cause  was  submitled  to  a  jury  in  the  court  below, 
who  found  a  general  verdict  for  the  defendant,  and  judgment 
being  thereon  rendered,  the  plaintiff  appealed. 

It  appears  by  the  record,  thai  the  judgment  from  whkh 
the  present  appeal  is  taken,  was  rendered  on  a  second  tiiaL 
On  the  first  trial,  a  synopsis  of  the  testimony  was  made  to 
serve  as  a  statement  of  facts,  in  the  event  of  an  appeal;  but 
fan  consequence  of  a  new  trial  having  been  granted,  no  appeal 
y^BBjaken*  The  testimony  thus  abridged,  was  acknowledged 
to  be  correct,  and  signed  by  the  coimsel  of  the  parties,  wfaa 
acted  on  the  first  trial.  It  was  offered  in  evidence,  by  the 
plaintiff,  at  the  second,  and  adnntted,  under  a  MU  of  excep- 
tions taken  by  the  defendant. 

This  evidence  was  excepted  to,  on  the  ground  that  the 
witnesses,  or  some  of  them,  whose  testimony  it  purports  to 
contain,  as  taken  down  in  writing  on  the  first  trial  of  the 
cause,  were  present  in  court,  at  the  time  of  the  second 
trial. 

We  think  the  judge  a  quo  erred  in  admitting  this  evidence* 
It  was  not  the  best  in  the  power  of  the  plaintiff  to  produce. 
A  re-examination  of  the  witnesses  before  the  jury  would    ' 
have  been  better.    And  as  they  seem  to  have  been  within 
the  jurisdictioa  and  control  of  the  court,>  their  testimony 
taken  on  the  former  trial,  ought  not  to  have  been  received,    netMUmmj 
accordittg  ta  the  rule  of  evidence^  which  requires  the  best  dnoed  tow!ltuw 
l^he  adonced  which  the  nature  oi  &e  ease  admits*  ouuiotiMrwMiin 

9T1CWO60|      OD      ft 

The  only  pnndple  on  which  these  dep6siti<»u»  eould  be  ^^^^^^  ^ 
kgally  admitted,  would  arise  out  of  &e  impossibility  to*  re-  ^^i;;!SSZ 
examine  the  witnesses  ia  opes  court,  on  account  of  their  ^^  ^  ^ 
absence  from  its  jurisdiction,  or  some  other  cause  of  equal  ferdbid  '^^'^ 
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^T3^J?^     Aa  to  the  merits  of  the  case,  it  is  clear  that  the  verdict  of 
■  g  the  jury  is  contrary  to  the  admissioiis  of  the  defendant^  and 

"^••.         probably  to  the  evidence. 


The  ansfrer  admits  forty*nine  dollars  to  be  due  to  tiie 

^^SS^Jil  plaintiff,  even  on  the  specific  contract,  as  alleged;  and  there 

iMMBiraiyto  M  is  no  evidence  of  this  sum  having  been  legally  tendered  to 

*  '^  him.    And,  moreover,  we  are  inclined  to  believe  that  no  sach 

contract  was  ever  made  between  the  parties.    But  as  this  is 

a  matter  of  fact,  and  most  properly  cognizable  by  a  jury, 

the  cause  must  be  remanded. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
and  annulled,  and  the  verdict  of  the  jury  set  aside.  And  it 
is  further  ordered,  that  the  cause  be  sent  back  to  the  court 
below,  to  be  tried  de  novo*  The  appellee  and  defendant  to 
pay  the  costs  of  this  appeal,  Sec 

Butk  and  Daois^  fi>r  appellant. 

McholUj  for  appellee. 


TRACY  ET  AL.  vt.  STORER. 

JLPPXAL  FROM  THB  COVRT   OP  TBI  FIRST  DI8T1UCT. 

Wbere  the  plaintiff  soes  as  the  aangnee  of  a  bQl  of  lading  for  eigfaty-eigjkl 
packages  of  merchandise,  and  the  assignment  of  the  bill  to  him  is  not  prored, 
If  the  juy  find  the  delivery  of  eighty-six  of  the  packages  by  the  defendant 
to  the  plaintiff,  to  be  a  recognition  by  the  former  of  the  right  of  the  latter  to 
demand  the  whole,  the  Supreme  Court  will  not  disturb  the  verdict 

In  May,  1831,  a  quantity  of  goods  were  shipped  at  Philar 
ddpbia,  on  board  the  ship  Chester^  of  which  the  defendant 
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was  master,  to  be  delivered  in  New-Orleans  to  NichoL  Hill  Ektxm  Du. 
&  Co.,  or  to  their-  assigns.     The  plaintiffi  received  all  the  » 

goods  shipped,  conformably  to  the  bill  of  lading,  with  the         «,. 
exception  of  two  packages  and  a  box,  which,  from  the  evi-      •^ombe. 
dence,  appear  to  have  been  mislaid,  lost  or  stolen. 

The  defendant  pleaded  the  general  denial,  and  should  it 
appear  that  he  was  indebted  to  the  plaintiffs,  he  pleaded,  in 
compensation,  a  specific  sum  for  freight  and  primage  of  the 
merchandize  received  by  the  plaintiff. 

The  jury,  without  retiring,  found  a  verdict  for  the  plain- 
tiffi,  and  judgment  having  been  rendered  thereon,  the  defen- 
dant appealed. 

CarleUm  and  LockeUj  for  appellant. 

1.  The  evidence  shows  that  the  merchandize  was  delivered 
on  the  levee,  and  that  the  plaintiff  had  notice  thereof;  the 
judgment  of  the  inferior  court  ought,  therefore,  to  be 
reversed. 

2.  The  defendant  assigns  for  error  apparent  on  the  record, 
that  there  is  no  evidence  that  the  bills  of  lading  sued  on, 
were  ever  assigned  to  the  plaintiffi  by  the  consignee;  judg- 
ment, ought,  therefore,  to  be  given  for  the  defendant. 

Slidellj  for  appellees. 

The  opinion  of  the  court,  Pobter,  J.  absent,  was  delivered 
by  Mabtdt,  J.  ^ 

« 

The  plain  tiffi  claimed  the  value  of  two  packages  and  a  box 
of  goods,  shipped  on  board  of  the  vessel,  of  which  the  defen- 
dant is  master,  according  to  a  bill  of  lading,  which  they 
averred  to  have  been  assigned  to  them. 

The  defendant  pleaded  the  general  issue,  and  claimed  a 
sum  due  him  for  freight.  There  was  a  verdict  and  judgment 
against  him,  and  he  appealed. 

His  counsel  has  urged  in  this  court,  that  the  goods  were 
delivered  on  the  levee^  and  the  defendants  had  notice  of  it. 
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^^**y^*'  He  fitfttaer  pretented  SB  an  error  in  the  face  of  the  recori^flie 

absence  of  any  eyidence  of  the  aasignment  of  the  bills  <tf  lading 

XT  AL.      to  the  plainti£L 

***  The  firat  point  was  abandoned  daring  the  hearing,  if  K  had 

BILL,       not  been,  the  fact  having  been  proved  b j  the  jury,  that  there 

was  no  delivery,  and  die  testimony  not  establishing  any,  we 

could  not  meddle  with  the  verdict 

wiMratbeBkia-     Qu  the  sccood  point,  the  &ct  is,  that  the  bill  of  ladiog 

Jjjjj**^  *2*^5  stated  eighty-eight  different  packages  or  boxes  to  have  been 

S'^^ISdiSf  shipped;  the  defendant  delivered  eighty-six  of  them  to  the 

Mttrth^iSfto  plaintiffs;  this,  in  our  opinion,  justified  the  juryin  concluding^ 

if  tbe  lory  Sad  that  the  dcliverv  of  such  a  considerable  portion  of  the  mer- 

the   deuvery    of  ^ 

•ighty-flijc  of  the  chandizc  to  the  plaintiffi,  was  a  recognition  of  their  rights  to 
^^^10*^^  receive  the  whole  in  the  bill  of  lading,  which  precluded  him 
JJJ2J***5  *^  from  contesting  it.  After  the  finding  of  the  jury  on  this  point, 
I^a'^^J^  in  their  favor,  the  matter  cannot  have  a  different  determina- 

prema  Covrt  wSl  tiOD  iu  tUs  COUrt* 

not    diatorb  the 

fwraict* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
of  die  District  Court  be  affirmed  with  costs* 


MACALESTER  £T  AL.  vi.  WILUS  ET  AL. 
BELL,  APPELLANT. 

A9r«Mi  noM  vfia  9kM3Mm  coma  worn  rum  pabu*  anb  cry  ov  vsw*oMAMif. 

A  cUm,  with  privilege  on  th«  fbadB  •£  McndHit,  In  Hie  gambbees  hutdBf 
uqiaAbgrthe  hMter !»  UtaBswen  to  interregatDrieSy  aadauniipofted  oorthe 
trisLnii  aol  be  eaanlnBd  in  tke  Sapnme  Court. 


The  pialnMtli  daimed  three  thousand  and  seventy-fwo 
dallassaaA  foitf^lght  eeii«B,  fer  morchandize  soH  and  d^^ 
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vered  to  the  defendants,  who  resided  out  of  the  state,  and  dted  ^^J^yjaS**' 
Bell  as  garnishee.     He  answered,  that  he  had  in  his  posseft"  ^ss==ssbs 
sion,  and   belonging  to  the  defendants,  sixtj-eight  pieces  of      zt  al. 
bagging  and  one  hundred  and  twenty-three  boxes  tin,  and  ^^n^ia'aT  ai.. 
an  outstanding:  claim  for  two  thousand  seven  hundred  and       "m-"^ 

APPlUiIJUIT. 

forty-two  dollars  and  ninety-nine  cents ;  that  the  defendants 
were  indebted  to  him  certainly  in  the  sum  of  three  thousand 
one  hundred  and  forty-three  dollars  and  eighty-four  cents; 
and  as  he  believed^  in  the  further  sum  of  two  thousand  and 
sixty-three  dollars  and  forty-four  cents,  and  that  he  had  a 
priyilege  over  all  others,  in  all  the  property  of  the  defen- 
dants in  his  hands,  for  the  payment  of  the  amount  due  to 
him. 

Judgment  was  rendered  against  the  defendants  for  three 
thousand  and  sixteen  dollars  and  eighty-one  cents.  The 
garnishee  appealed. 

The^opinion  of  the'court,  Porter,  J.  absent,  was  delivered 

.      •  *" 

by  Mathews,  J. 

This  suit  was  commenced  by  attachment,  and  Samuel  C. 
Bell  was  summoned  as  garnishee,  who,  in  answering  inter- 
rogatories propounded  to  him,  acknowledged  property  in  his 
possession,  and  credits  belonging  to  the  defendants  to  a  cer- 
tain amount.  The  court  below  rendered  judgment  in  favor 
of  the  plaintifis  against  the  defendants,  for  the  sum  claimed 
in  the  petition,  and  also  condemned^the  garnishee  to  pay  over 
to  the  former,  the  amount  of  funds  of  the  latter  appearing  to 
be  in  his  hands,  and  from  this  judgment,  he  appealed. 

The  cause  is  submitted  to  this  court  without  argument  and  -rtfitawTo*^ 
without  any  points  filed  on  the  part  of  the  appellant  alSltf in^bf^w^ 

We  have  examined  the  testimony  on  which  the  Parish  nrf ad  irftiMi«& 
Court  seems  to  have  founded  its  judgment,  and  are  unable  to  to  iBtarrofitfo- 
perceive  any  error  in  relation  to  the  amount  adjudged  to  the  W^J*  *£ 
plaintiffs.  It  is  true  the  garnishee  claimed jn  his  answers  to  eJJJJJUf cjjjj* 
the  interrogatories,  privilege  on  the  funds  acknowledged  to 

be  in  his  possession,  on  account  of  advances  of  money  made  to 

47 
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^'SlS^m!^  the  defendants;  but  this  claim  of  privilege  does  not  appear 
i^==s  to  have  been  supported  on  the  trial  of  the  cause. 

CftHTAlTD  IT  AL. 

ooBM.  '^  ^'  ^^^^0^69  ordered,  adjudged,  and  decreed,  that  the 

judgment  of  the  Parish  Court  be  affirmed  with  costs. 

Ptirce^  for  appellants. 

L.  C  Duncan^  for  appellees. 


CONAND  ET  AL.  m.  C0BB8. 

APPBAL  FROM    TBS    COURT  OF  TBZ    SXCOVD  DISTRICT,  TBS  JVDOB  TBXBXOr 

PRESIDINO. 

An  order  oi  appeal  granted  on  the  14th  of  Aprils  cannot,  onder  any  oira«i»- 
stancesy  be  properly  made  returnable  at  the  November  term. 

The  facts  are  stated  in  the  opinion  of  the  court,  deliyered 
by  Martin,  J. 

The  plaintiffs  appellees  claim  the  dismissal  of  the  appeal, 
on  the  ground  of  its  having  been  made  returnable  at  too  late 
a  day.  It  was  granted  on  the  14th  April,  and  made  return- 
able at  November  term.  One  of  the  appellees  resides  in  the 
parish  of  Ascension,  where  the  judgment  was  rendered  and 
the  appeal  prayed;  the  other  in  that  of  St.  James.  The  Code 
of  Practice  requires  the  appellee  to  be  cited  at  the  nextt^rm^  or 
at  the  subsequent,  if  a  sufficient  number  of  days  do  not  inter- 
vene. Art.  58  3.  The  delay  is  of  ten  days,  if  the  appellee  reside 
within  ten  miles  from  the  place  where  this  court  sets;  if  fur- 
ther, he  is  to  have  one  day  more  for  every  ten  miles;  circum- 
stances might  have  rendered  the  first  Monday  of  May  too 
AaerderoTap.  ^^^7  ^  ^^7 5  but  we  are  unable  to  say,  that  any  could  author- 
C?i4ffSApmI  ise  the  pretermission  of  June  and  July  terms. 

eiiinot,aiid«raii]r 

efroinstaMM. ba        mi^ i    •      ^i  /.  •», 

Mchollsj  for  appellants, 
Deblieuac^  for  appellee. 
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Eastbiw  Dm. 

FLETCHER'S  HEIRS  V9.  VIEIL  £T  ALa  —^—^^..^ 

FLSTcna'a 

BK1R8 


▲FFBAL  FBOM  THB   COURT  OF  THB  FOURTH  DISTRICT,    THE    JUDOB  THEREOF 

PRESIDING.  YIBIL  ET  ALM. 


f 


A  caoM  will  be  remanded  If  the  plaintiffs  claim  property  as  forced  beim,  and 
if  not,  then  testamentary  helrSy  and  the  court  below  decided  only  vpon  their 
dalm  as  forced  heura. 

The  petition  represents  the  plaintifls  as  the  children  and 
heiis  of  Santiago  Fletcher,  who  died  in  Madrid,  in  1801, 
leaving  a  plantation  situated  in  the  parish  of  Iberville,  a  part 
of  which  came  to  the  possession  of  the  defendant,  and  for  that 
part,  with  its  rents  and  profits,  thid  action  was  brought; 

The  defendant  pleaded  a  general  denial,  and  title  in  him- 
self, and  cited  the  heirs  of  his  vendor  in  warranty.  Judg- 
ment having  been  rendered  for  the  defendant,  the  plaintiffi 
appealed. 

Martih,  J.  delivered  the  opinion  of  the  court,  Portsr,  J/ 
being  absent. 

The  plaintifis  claimed,  as  the  children  and  heirs  of  H. 
Fletcher,  deceased,  a  tract  of  land,  part  of  their  ancestor's 
estate  in  the  defendant's  possession.  He  pleaded  the  general 
issue  and  title  in  himself,  and  called  his  vendee  in  warranty. 

The  plaintiffi  were  three  in  number;  two  of  them  (twins) 
were  bom  before  the  marriage  of  their  parents,  the  other 
fflnce;  the  father  had  by  will,  instituted  the  mother  and  plain- 
tiffi  his  heirs. 

Two  of  them  alleged  they  were  legitimate,  and  the  third 
that  she  was  a  legitimate  daughter;  and  if  not  ibrced  heirs 
claimed  as  testamentary  ones. 

The  District  Court  was  of  opinion  there  was  no  doubt  from 
tiie  manner  in  which  the  marriage  of  the  plaintiffi'  parents 
bad  been  celebrated,  that  the  formalities  required  by  law  had 
not  heem  attended  to.  Judgment  was  thereon  given  S&r  die 
defendants,  and^the  plaintiffi  appealed. 
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BmtmvDu.      ^e  counsel  for  the  appellants  has  urged,  that  the  petition 


:  states  the  plaintifis  are  children  and  heirs,  and  evidence  of 
.-their  birth,  even  unaided  bj  the  subsequent  marriage  of 
Fletcher,  proves  them  \o  be  his  children,  and  his  will  in  their 
favor  establishes  them  to  be  his  heirs. 
wiB  be  We  think  with  him  the  District  Court  erred ;  the  judgment, 
ckin  if  its  conclusion  was  right,  and  the  plaintifis  claimed  as  legi- 
Md  kdn,  Md  if  timate  children  and  forced  heirs  onlj,  ought  to  have  been 
wSSleouthi.  *  j^^gD*©*^*  <>f  non-suit  at  most;  but  as  they  claimed  as  heirs 
»'S£*r*ei£  generally,  and  they  have  attempted  to  claim  under  a  will, 
which  the  law  authorised  them  to  do;  the  father  leaving  no 
legitimate  descendants,  the  District  Court  ongfat  to  have 
proceeded  to  examine  their  title  under  it 

The  remanding  of  the  case  has  not  been  opposed  by  the 
defendant's  counsel. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  annulled,  avoided  and  reversed,  and  the  case 
remanded  for  a  new  trial. 

CuoiUter^  for  appellants. 

Hiriartj  for  appellees. 


WILLIAMS  98.  PALMER. 

▲PPXAL  PBOM  THE  COURT  OF  THE  FIRST  DISTRICT. 

A  letter  in  terms  eqaiyalent  to  a  demand,  addressed  by  the  agent  of  (he 
plidntiff,  to  that  of  the  defendant,  bat  intended  for,  and  sabseqaently 
Gommonicated  to  the  defendant,  puts  him  in  mord. 

n»  letters  of  one  broker  to  another,  through  whom  the  parties  eatered 
lnto\  contraet,  are  admissible  in  evidence  to  explain  the  condnct  of  his 
•mployer. 


PALMSR. 
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The  plaintiff  averred  he  had  sold  the  defendant  one  hun-  ^^Smb^* 
dred  and  seventy-eight  shares  of  the  stock  of  the  City  Bank  -^ 

of  New-Orleans,  on  each  share  of  which  had  been  paid* 
twenty-five  dollars,  at  four  dollars  and  fifty  cents  advance,  on 
the  amount  of  each  share  paid,  making  in  the  whole,  the  sum 
of  five  thousand  two  hundred  and  fifly-one  dollars.  A  convey- 
ance of  the  stock  was  tendered  to  the  defendant,  who  neg- 
lected to  pay  in  the  manner  agreed,  and  after  notice  to  Ae 
defendant,  it  was  subsequently  resold  by  plaintiff,  at  a  rate 
less  than  that  stipulated  by  the  parties. 

The  defendant  pleaded  the  general  denial,  and  judgment 
having  been  rendered  against  him,  he  appealed. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  having  sold  to  the  defendant  a  number  of 
bank  shares,  and  the  latter  declining  to  comply  with  the 
terms  of  the  sale,  and  thereby  to  complete  the  transfer,  the 
present  suit  was  instituted  to  recover  in  damages  the  differ- 
ence between  the  price  at  which  the  stock  was  sold,  and  that 
which  it  brought  on  a  resale.  The  general  issue  was  pleaded, 
the  plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
appealed  after  an  unsuccessful  attempt  to  obtain  a  new  trial. 

The  facts  of  the  case  are  as  follows:  Williams  deposed, 
that  on  the  5th  of  May  last,  as  the  defendant's  broker  pur* 
chased  by  his  order  the  stock  from  Smith,  the  plcdntiff's 
broker,  and  received  and  delivered  to  his  employer  a  power 
of  attorney  to  authorise  him  to  vote,  as  the  owner  of  the 
stock,  for  directors.^ 

The  defendant  was  informed  on  the  37th,  by  a  letter  from 
Williams,  that  the  stock  should  be  transferred  on  the  fore- 
noon of  that  day,  and  he  was  requested  to  pay  the  price 
agreed  on  to  the  clerk  of  the  transfers,  who  on  receipt  thereof 
would  issue  the  requisite  certificate.  This  request  was 
repeated  from  day  to  day,  the  defendant  having  promised  to 
do  so. 

On  the  29th  Smith  wrote  to  Williams,  that  stock  which 
by  the  terms  of  the  contract  was  to  have  been  transferred 
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Smtuut  Ikf  within  twentf'&ve  days,  or  sooaer,  had  been  transfeired  in 
^ma=sam  blank,  and  was  subject  to  his  order.  He  complained  that 
^'"fl^"*  his  verbal  communications  to  that  effect  remained  unat- 
tended  to,  and  added,  that  unless  this  money  was  paid  on  the 
foUowing  day,  the  stock  would  be  sold  for  the  buyer's 
account.  This  note  was  communicated  to  the  defendant  oo 
thelOdu 

On  the  3d  of  April,  Williams  was  informed  by  Smith,  that 
the  stock  had  been  resold,  and  that  he  and  the  defen- 
dant would  be  looked  to  for  the  deficiency.  This  was 
communicated  by  Williams  to  the  defendant 

The  testimony  of  Smith  is  to  the  same  eflfect  as  that  of 
Williams,  as  to  the  above  facts*  He  added  that  he  treated 
with  Williams,  knowing  he  acted  merely  as  a  broker,  but 
without  knowing  for  whom.  He  afterwards  accidentally 
met  the  defendant  who  spoke  to  him  about  the  bargain. 
The  plaintiff  handed  to  Smith  a  memorandum  of  Ae  stodc 
to  be  transferred  on  payment  of  the  price,  and  Smith  finding 
die  defendant  at  the  bank,  showed  him  the  memorandumi, 
and  gave  him  notice  of  the  transfer,  by  drawing  his  attention 
to  the  transfer  books.  The  defendant  said  all  wm  right, 
but  he  could  not  then  pay.  After  several  applications  to 
the  defendant,  and  calls  of  Smith  at  the  bank  to  see  whether 
the  transfer  had  been  completed  by  the  payment  of  the 
price,  and  the  insertion  of  the  defendant's  name  in  the 
blank,  the  resale  took  place. 

The  defendant  and  appellant's  counsel  has  relied  on  his 
bills  of  exceptions. 

Two  of  them  are  to  the  judge's  refusal  to  charge  the  jury. 

1.  That  putting  the  defendant's  broker  in  nwr&,  was  insult 
^cient  to  charge  the  principal,  the  court  saying  that  in  the 
circumstances  of  the  case  it  was  not. 

3.  That  sufiident  testimony  had  not  been  exhibited  of  the 
defendant  being  in  mord. 

The  last  bill  was  to  the  admission  in  evidence  of  certain 
documents,  being  a  part  of  the  correspondence  between  the 
brokers. 
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I  and  II.    It  is  necessary,  in  deciding  on  the  two  first  ^^SrtTJsS**' 
bills,  to  take  a  view  of  the  provisions  of  the  Louisiana  Oode^  '^ 
€u  to  the  requisites  to  put  the  partj  in  mard*  ^^ 

The  Code  states  three  modes;  by  the  terms  of  the  contract,     'aikir. 
by  the  act  of  the  creditor,  and  by  the  operation  of  the  law, 
1905*    It  is  not  pretended  in  this  case,  that  the  defendant 
was  in  mord^  by  the  terms  of  the  contract  or  the  operation 
of  the  law* 

The  party  puts  his  adversary  in  mord^  when,  at  or  after 
the  time  stipulated  by  the  contract  for  the  performance,  he 
demands  that  it  should  be  carried  into  effect,  which  demand 
may  be  made  by  the  commencement  of  a  suit,  by  a  demand 
in  writing,  by  a  protest  made  before  a  notary  public,  or  by 
a  verbal  requisition  made  in  the  presence  of  two  witnesses* 
1905,3. 

In  this  case  it  is  not  pretended  that  there  was  any  suit 
commenced,  any  protest,  or  verbal  requisition  in  the  pre- 
sence of  two  witnesses.  A  demand  in  writing  must  there- 
£>re  be  shown,  unless  it  suffices,  under  a  subsequent  article  <^ 
Ae  Code,  that  the  party  who  has  to  put  his  adversary  in 
fnard^  should  perform  the  obligations  imposed  on  him  by  the 
contract. 

This  article  which  is  the  1907th  is  in  the  following  words: 
<*In  commutative  contracts,  where  the  reciprocal  obligations 
are  to  be  performed,  at  the  same  time,  or  immediately  one 
after  the  other,  the  party  who  wishes  to  put  the  other  in 
default,  must  at  the  time  and  place  expressed  in,  or  implied 
by  the  agreement  offer  or  perform,  as  the  contract  requires^ 
that  which  on  his  part  was  to  be  performed,  or  the  cfp<mte 
party  will  not  be  legally  put  in  default.*^ 

If  this  article  stood  alone,  the  negative  that  tiie  opposite 
party  will  not  be  legally  put  in  default,  might  perhaps  be 
correctiy  said  to  be  pregnant  with  the  affirmative,  that  on  the 
mere  performance  of  the  previous  requisite,  the  party  is 
legally  put  in  default.  But  a  comparison  of  tins  article  with 
tiie  1905th,  does  not  admit  the  conclusion  that  the  impHca^ 
tion  which  may  be  drawn  from  it  is  sufficiently  strong,  (if  any 
ImpiicatioQ  may  be)  to  silence  the  express  requisition  in  th« 
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**2j™[^ii.  other*    The  one  must  be  received  as  a  proviso,  requiring  in 
■I  commutative  contracts,  no  party  should  be  said  to  have  legally 

M.         put  his  adversary  in  mordj  till  he  himself  has  performed  the 
PAZJOR.      obligations  incumbent  on  him. 

The  question  now  for  our  solution  is,  whether  the 
defendant  was  put  in  mord  by  Smith's  letter  to  Williams, 
communicated  to  the  defendant. 

It  is  clear  that  this  letter  if  it  had  been  directed  to  the 
defendant  himself,  he  would  by  the  receipt  of  it  be  legally 
put  in  mord^  there  is  indeed  no  eocpress  demand  of  payment. 
But  information  is  given  that  the  plaintiff  had,  as  far  as  be 
could,  complied  with  his  part  of  the  obligation  of  the  con- 
tract; complaint  was  made  that  his  requisition  is  not  attend- 
ed to,  and  a  threat  made  that  if  the  payment  be  not  made 
on  a  day  named,  the  stock  would  be  sold.  This  was  clearly 
a  demand  in  writing. 
Aiatterintomii  It  is  true  the  letter  was  addressed  to  Williams  instead  of 
dMkand,  addraM.  beiuG:  SO  to  the  defendant  himself,  but  it  was  evidently  from 

ed  by  the  anDt  °  '  .  •' 

Sl^/th^^en'  ^^  whole  testimony  written  for  the  eye  of  the  defendant, 
•dibr*MdroS2.  delivered  to  his  broker  that  it  might  reach  it,  and  the  evi- 
^^to^STdel  dence  shows  it  was  without  delay  communicated  to  the 
,'~''"°  defendant. 

On  these  facts  we  conclude  that  the  judge  correctly 
instructed  the  jury  that  the  demand  in  writing,  made  in  the 
letter  of  Smith  to  Williams,  and  by  the  latter  communicated 
to  the  defendant,  put  him,  the  defendant  in  mord* 

On  the  second  bill  we  assume  that  the  stifficiena/  of  the 
testimony  alluded  to,  is  its  sufficiency  to  establish  its  legal 
consequence,  if  the  facts  deposed  to,  be  believed.  For  as 
to  the  sufficiency  of  the  testimony  to  create  belief,  the  jury, 
not  the  court,  are  the  legitimate  judges. 

In  this  point  of  view  there  cannot  be  a  doubt  that  the  judge 
did  not  err  in  instructing  the  jury,  that  if  they  believed  the 
facts  sworn,  to  be  true,  the  defendant  was  legally  put  in  mord* 
III.  Neither  do  we  believe  he  erred  in  admitting  the 
letter  of  Smith  to  Williams  to  be  read  to  the  jury.  These 
letters  had  both  been  communicated  to  him,  and  they  are  of 
use  to  explain  his  conduct  after  he  had  seen  them;  as  what 
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ig  said  even  by  a  stranger  in  the  presence  of  a  party  is  ^^*!™'!L?'*' 
allowed  to  be  given  in  evidence,  to  explain  his  conduct,  and 
even  his  silence.  Besides  Williams  was  his  avowed  agent, 
and  he  knew  Smith  to  be  the  plaintiflPs  broker,  and  the  com> 
manications  all  related  to  a  contract  which  concerned  them, 
and  was  entered  into  bj  his  order. 

On  the  merits  the  verdict  of  the  jury  is  certainly  correct,  ""S*?*  ■^■f 
the  defendant  neglected  or  declined  to  comply  with  his  con-  SJJ^JJSo^SjSJ 
tract,  and  he  was  properly  charged  in  damages  with  the  dif-  •"p'ot*' 
ference  between  the  price  he  had  purchased  at,  and  that 
which  was  obtained  on  his  failure,  by  a  resale.     His  counsel 
has  endeavored  to  urge,  little  credit  is  due  to  the  witness 
who  testified  as  to  the  resale,  because  after  it  took  place  the 
plaintiff  offered  to  the  defendant,  the  stock,  if  he  would  pay 
the  price.     This  may  have  been  with  the  consent  of  the 
purchaser,  or  may  have  been  one  of  the  conditions  of  the 
resale. 

We  have  been  referred  to  several  decisions  of  ours,  on  the 
subject  of  the  putting  a  party  in  mord*  They  are  3  Martinj 
jY.  5.  p*  564;  Bryon  vs.  Cox;  Ermn  vs.  Forsyth^  6  id*  229; 
LhrerUe  vs.  Gaitriej  id.  623,  and  that  of  Wallace  et  al.  vs* 
Smith  et  ai.^  lately  decided,  but  the  view  we  have  taken  of 
the  present  case  has  rendered  every  comment  on  them 
useless. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  with  costs. 

CarleUm  and  Lockett^  for  appellant. 

PoUtj  for  appellee. 
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4pHi.  18833  BARON  tf.  KINGSLAND  ET  AL8. 

MABOa 
«r.  APFLlCATIOir  fOB  A  ■AMDAMUS. 


mronuuiD, 


No  appeal  can  be  taken  from  a  judgment  of  the  court  refuang  an  order  to 
remove  a  cauie  to  a  court  of  the  United  States. 

The  jurUdiction  of  the  Supreme  Court  is  linuted;  the  orders  to  the  inferior 
courts  authorised  by  the  Code  of  PraOiee  can  only  be  issued  in  the  exercise 
of  its  appellate  powers,  and  the  legislature  can  confer  no  authority  beyond 
that  required  to  give  efficacy  to  those  powers. 

An  application  to  remoFe  this  cause  from  the  Parish  Court 
for  the  citj  and  parish  of  New-Orleans,  to  tiie  Court  of 
the  United  States  for  the  Eastern  District  of  LouisLana, 
was  made  by  the  defendants,  alleging  that  thej  were  citizens 
of  the  state  of  Pennsjlvania,  and  that  the  plaintiff  was  a 
citizen  of  this  state.  The  affidavit  of  one  of  the  defendants 
to  these  facts,  and  the  necessary  bond  were  annexed  to  Ae 
petition  for  removal. 

Judgment  bj  default  was  entered  on  motion  of  the  pkdn- 
tiff^s  counsel,  while  the  defendants'  counsel  was  endeavoring 
to  obtain  a  hearing  of  the  court  to  grant  their  petition  of 
removal,  which  the  judge  afterwards  refused  to  grant.  The 
court  did  not  sit  the  preceding  day,  but  no  affidavit  or  bond 
was  filed.  The  defendants  applied  to  the  Supreme  Court 
for  a  mandamus. 

The  opinion  of  the  court,  Pouter,  J.  absent,  was  delivered 
by  Mathbws,  J. 

This  cause  is  brought  before  the  Supreme  Court  on  a  rule 
nisi  obtained  against  the  Parish  Court  of  the  parish  and  city 
of  New-Orleans,  to  show  cause  why  a  mandamus  should  not 
issue  ordering  the  inferior  tribunal  to  remove,  or  sufier  the 
case  to  be  removed  to  a  court  of  the  United  States. 

Whether  the  reasons  given  by  the  court  below  justifying 
the  refiisal  to  permit  the  removal  of  the  cause,  would  or  would 
not  be  considered  sufficient  in  a  case  legally  cognisable  bj 
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Qa»  coart,  we  deem  it  useless  to  inquire,  believing  that  the  ^^E?^m^* 
judgment  of  the  Parish  Court  is  not  such  as  to  authorise  an  i 
appeaL    Being  interlocutory  and  not  evidently  tending  to       %^' 
cause  an  irreparable  injury  to  the  applicants  for  the  manda'  wwoslahd, 
mttf ,  no  appeal  from  it  could  be  regularly  taken,  and  none  j^^  ^^^  ^^  ^ 
such  has  been  attempted  to  be  taken  •  mr^*£S^ 

The  counsel  seems  to  rely  principally  on  the  articles  831  ^^^S3i^S!^^ 


and  858  of  the  Code  of  Practice^  as  giving  authority,  and  uml^tatM. 
consequently  requiring  the  Supreme  Court  to  exercise  the 
jurisdiction  which  is  asked  by  them  in  the  present  instance* 
The  first  of  these  articles  is  found  in  that  part  of  the  Code 
which  treats  of  the  writ  of  mandamus^  which  is  defined  to  be 
^  an  order  issued  in  the  name  of  the  state  by  a  tribunal  of 
competent  jurisdiction,"  &c.  This  order  may  be  issued  at 
the  discretion  of  the  judge,  even  when  the  party  has  other 
means  of  relief,  &c.  (831*)  The  article  858  relates  to  the 
writ  of  certiorari^  which  may  be  granted  ^  in  a  case  where 
Ihere  was  no  appeal." 

These  writs  or  orders  can  be  issued  only  by  courts  of  com-  th*  jummob 
petent  jurisdiction.  Now,  according  to  the  constitution  of  ^J'^J^JJ,^!?^ 
(he  state,  the  Supreme  Court  (although  the  name  or  appel-  S5SuSd~S?'S 
lation  seems  to  indicate  differently,)  is  a  court  of  limited  Sl^^C'SSSS 
jurisdiction;  its  powers  are  appellate  only.  See  article  4,to^^2Stf»!v^ 
Hdicn  %  of  the  Constitution*  It  is  alone  in  the  exercise  of  b!umeumii!r 
these  powers  that  this  court  can  issue  the  various  orders  to  yood  that  mo- 

rod  to  ciT6  criBfr> 

inferior  tribunals  as  authorised  by  the  Code  of  Practice.  Being  «y  «>  »<»• 
thus  limited  in  its  jurisdiction,  it  is  believed  that  the  legis- 
lature could  not  confer  on  the  Supreme  Court  a  general 
superintending  and  controling  power  over  the  inferior  courts, 
beyond  what  may  be  necessary  to  give  efficacy  to  its  juris- 
diction, which  extends  only  to  appeals.  The  present  appli- 
cation appears  to  us  to  be  a  claim  on  this  court  requiring  the 
exercise  of  original  jurisdiction,  which  cannot  be  done. 

It  is,  therefore,  ordered,  that  the  rule  taken  in  the  Parish 
Court  be  discharged  at  the  costs  of  the  appellant. 

Hoffman  and  Hill^  for  applicants. 


en. 
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mom,  IT  AM. 


CHIAPELLA  ET  UX.  v$,  MONI  ET  ALS. 
xnmkL  vmoK  thk  coubt  or  ths  fibst  dmtmct. 

A  conrt  has  no  antfaority  to  compel  the  correction  of  an  error  made  In  an 
act  of  celebration  of  marriage,  recorded  in  the  church  register. 

The  plaintiffs  alleged  that  the  celebration  of  Iheir  mar- 
riage took  place  in  New-Orleans,  in  one  thootand  eight 
hundred  and  three,  conformably  to  the  laws  of  the  ProYince, 
and  the  rites  of  the  Catholic  church;  and  that  the  vicar  of  flie 
parish  Church  of  St  Louis  of  New-Orleans,  who  presided, 
and  is  now  dead,  having  omitted  at  the  time,  to  reduce  to 
writing  the  act  of  celebration,  he  inscribed  the  act  upon  the 
register  of  marriages  for  one  thousand  eight  hundred  and 
thirteen,  but  stated  no  cause  for  the  previous  omission*  The 
action  was  brought  to  have  the  register  amended,  by  adding 
the  cause  of  the  omission. 

The  present  curate  of  that  church  denied  his  power  to 
amend  the  public  records  entrusted  to  his  care,  and  the  aev- 
eral  persons  interested,  who  had  been  made  parties,  denied 
the  plaintiff's  allegations,  and  the  right  to  the  amendment 
prayed*  The  court  below  refused  to  take  cognisance  of 
the  cause,  and  the  plaintiffs  appealed. 

The  opinion  of  the  court,  Mathews,  J.  being  absent,  was 
delivered  by  Porter,  J. 

This  action  is  brought  by  the  husband  and  wife,  against 
the  curate  of  the  parish  of  New-Orleans,  and  keeper  of  the 
church  register,  to  compel  him  to  correct  an  error  in  the 
record  made  of  the  marriage  of  the  petitioners.  The  pei^ 
sons  who  are  alleged  to  have  an  eventual  interest  in  the 
property  which  the  husband  may  leave  at  his  death,  ate  abo 
made  parties,  and  called  on  to  show  cause  why  the  correction 
of  the  error  committed  should  not  be  made. 

It  is  unnecessary  to  set  out  the  pleadings,  and  it  is  sufficient 
to  state,  that  they  put  at  issue  the  legal  right  of  the  parties 
to  obtain  relief  in  the  manner  they  have  sought  it. 


IMaiiBTAZA 
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The  allegations  in  the  petition  are,  that  the  plaintifis  were  EAtrmr  Die 
married  in  the  year  one  thousand  eight  hundred  and  three,  ^sB-s=a^ 
and  through  the  negligence  of  the  then  vicar  of  the  parish    <'»'^«"^ 
of  St.  Louis  of  New-Orleans,  or  from  9ome  other  cause,  to 
the  petitioners  unknown,  he  omitted  to  reduce  to  writing  the 
act  of  the  celebration  of  the  marriage,  and  that  he  after- 
wards, in  the  jear  one  thousand  eight  hundred  and  thirteen^ 
Bupposed  he  could  correct  the  error  by  inscribing  the  fact  of 
their  marriage  in  the  current  register  of  that  year,  and  leay^ 
ing  the  record  thus  made  to  be  signed  by  two  of  the  witneises 
present  at  the  ceremony* 

But  that  in  making  this  inscription,  although  he  inserted 
the  true  date  of  the  marriage,  he  made  no  mention  in  the 
register,  or  elsewhere,  of  the  omission  alluded  to,  nor  of  the  ' 
reasons  why  the  record  of  the  marriage  was  then  made* 

The  petition  affirms  that  the  want  of  an  explanation  of 
this  kind  on  the  register,  may  work  a  great  injury  to  the 
plaintifis;  that  they  have  frequently  requested  the  present 
curate  to  correct  the  error,  but  that  he  refuses  to  do  so. 

The  court  below  considered  itself  without  authority  to  ' 
make  the  change  in  the  act,  and  having  rendered  judgment 
in  conformity  with  that  opinion,  the  plaintiff  appealed. 

The  laws  of  Louisiana  do  not  provide  for  a  case  of  tibis     Aeo«rtk«M 
description.    We  have  been  referred  to  those  of  Prance;  pj**i»« 


and  we  there  find  positive  legislation  on  the  subject.    The  toM>«ct  orcrf*. 


bracioa  of 

Napoleon  code  contains  a  chapter  on  the  rectification  des  actes  Sy^fiSnnih^ 
de  Pitai  civil,  and  under  this  legislation,  it  appears  to  be  very  ^* 
common  for  courts  of  justice  to  order  changes  to  be  made  in 
acts  such  as  that  before  us.    Our  first  code,  as  it  is  well 
known,  was  nearly  a  transcript  of  the  Napoleon,  and  the 
omission  to  insert  in  it,  the  rules  on  this  subject  found  in  the  * 

latter,  cannot  be  attributed  to  a  failure  to  notice  them,  but 
to  a  different  view  being  entertained  of  their  utility. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

Moreau  and  Saule,  for  appellants. 

Quemper^  McCaleb,  Farrary  and  othen^  tor  appelleei. 
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Emtbiiv  DtfL 


luriiMjifff  RIVIERE,  f.  w.  c.  w  BOISSIERE. 


5L  Jtai  voiaaisRB. 

4H  1086  AFFXAL  FBOM  THX  COVRT  OF  THB  FOtST  DUTRXCT. 


to  ntdnd  a  nle,  for  lodon,  nmit  be  mpported  by  itioiigproot 


It  b  alleged  that  the  defendant,  taking  advantage  of  ffae 
old  age  and  infinnitj  of  the  plaintiff's  ancestor,  induced  die 
latter,  for  three  hundred  and  twenty-four  dollars,  to  sell  and 
give  him  possession  of  a  lot,  in  New-Orleans,  worth  fifteea 
hundred  dollars.  The  plaintiff  prajed  to  have  the  property- 
restored,  or  the  balance  of  its  value  paid  to  her. 

The  defendant  denied  the  allegations  of  the  petition,  aver- 
red the  price  which  he  paid  was  a  fair  one,  and  that  he 
had  become  a  bona  fide  owner  of  the  lot.  Judgment  was 
rendered  for  the  defendant,  and  the  plaintiff,  appealed. 

The  opinion  of  the  court,  Matbbws,  J.  being  absent, 
delivered  by  Poktbr,  J. 

This  is  an  action  to  set  aside  a  sale  of  a  town  lot,  on  the 
the  ground  of  lesion.    The  case  turns  on  the  iact  whether 
it  existed  or  not.     The  judge  of  the  court  of  the  first  in- 
stance, thought  the  evidence  so  doubtful,  that  he  could  not 
annul  the  contract;  and  he  declared,  that  in  cases  of  this 
kind,  the  evidence  should  be  most  clear  and  satisfactory  in 
support  of  a  plaintiff's  pretensions.    A  perusal  of  the  testi- 
^  mony,  leaves  our  minds  pretty  much  in  the  same  situation 
*J^^  with  that  of  the  judge  of  the  first  instance;   and  we  fully 
SJ[^^  ^  agree  with  him  in  thinking  that  demands  of  this  kind  should 
be  supported  by  strong  proof. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

D»  Seghersy  for  appellant. 
CSstiofi,  for  appellee. 
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Eaitbui  Duk 
WATTS,  CURATOR,  Ac.  w.  FRAZER,  ET  UX.  •*     ^^^^.     ' 

▲PPBAL  niOH  THX  COVBT  OF  PBOBATKS  OF  TKB  PABI8H  OF  AMBHtlOV.   FBASBB  BT  VI. 

The  99GUi  and  996th  articles  of  the  Code  of  PraetUe,  distingabh  between  an 
estate  accepted  ab8olatel7,  and  one  which  has  come  into  the  possession  of 
the  beneficiary  heir,  after  having  been  administered  by  his  tntor,  corator,  or 
the  testamentary  eiecntor. 

A  tutrix  cannot  question  the  juris^ction  of  the  Court  of  Probates,  for  the  par- 
pose  of  annulling  a  judgment  pronounced  in  that  court  on  a  claim  admitted 
in  her  account  rendered  to  that  court,  of  her  administration  of  an  estate 
owned  Jointly  by  herself  and  her  minor. 

This  suit  was  commenced  by  injunction.  The  plaintiffi 
denied  the  jurisdiction  of  the  Court  of  Probates,  which  had 
rendered  a  judgment  against  them.  Thej  also  alleged  dis- 
covery, since  the  trial,  of  evidence  of  payment  of  the  obligar 
tion  on  which  the  judgment  had  been  pronounced;  and 
prayed  for  a  perpetual  injunction  on  all  further  proceedings 
upon  it. 

The  defendant  pleaded  a  general  denial,  and  moved  to 
dissolve  the  injunction  with  costs  and  damages.  The  motion 
was  granted,  and  judgment  rendered  in  his  favor*  The 
plaintifls  appealed. 

JVtdb/b,  for  appellants. 

1.  The  Probate  Court  had  no  jurisdiction  over  the  subject 

matter.— Fide  7  Mar.  Jf.  S.  p.  41,  Cole's  Widow  vs.  CM$ 
Execuiar8'j6  Mar.  Jf. S. p. 519;  Saimden vs.  Tajflar* 

2.  The  court  being  incompetent,  the  judgment  should  be 
annulled. 

3.  The  evidence  of  payment  being  lost  and  afterwaidt 
discovered,  the  court  should  have  permitted  the  party  to  prcnre 
ihe  same. 


SM  CASES  IN  THE  SUPREME  COURT 

.^Hi,  int.        «/•  Seghen^  for  appellee* 

gy/  1.  The  judgment  of  the  inferior  court  ought  to  be  affirmed, 

f»AKBRBTinL  ^jj  ^|jg  grounds  and  authorities  therein  stated. 

2.  The  claim  is  against  a  succession  administered  hj  a 
tutrix,  and  was,  therefore,  correctly  brought  before  the  Pro- 
bate Court.  The  principle  is  well  laid  down  in  the  case  of 
Roman  vs.  Ziringue^  that  no  suit  can  be  instituted  against  a 
succession  in  the  District  Court,  unless  a  settlement  or  parti* 
tion  among  the  heirs  be  previously  made. 

3.  In  the  original  petition,  the  tutrix  Is  not  stated  to  have 
become  personally  bound  for  the  debt,  as  it  is  incorrectly 
alleged  in  the  petition  for  an  injunction.  On  the  contrary,  the 
original  petition  states  thalf  the  debt  is  owing  by  the  estate  of 
itke  late  William  R.  Boots;  that  the  property  of  the  deceased 
is  liable  for  his  debts,  which  must  be  liquidated  in  the  Court  of 
Probates^  and  ends,  after  mentioning  the  proceedings  had  in 
the  estate  of  the  said  William  R.  Boots,  by  a  prayer  that 
Frazer  and  wife  be  decreed  to  pay  oiU  of  the  said  estate^  the 
sum  claimed  by  Watts,  the  present  appellee. 

4.  No  evidence  of  payment  was  exhibited  at  the  trial  of 
the  injunctioiu  The  debt,  on  the  contrary,  was  proved  by 
file  introduction  of  the  account  rendered  before  the  same 
Probate  Court,  on  the  5th  June,  1830,  by  Frazer  and  wife^ 
of  their  adminifitration  of  the  said  William  R.  Boots'  estate. 
This  account  contains  a  full  acknowledgment  of  the  sum 
claimed  by  Watts,  as  curator  of  Job  Key's  succession. 

The  fiiets  of  the  case  are  ihUy  stated  in  ibe  opinion  of  the 
coort,  Matkbws,  J.  absent,  delivered  by  MabtoKj  J. 


The  defendants  and  appellants  complain  that  the  first 
judge  erred  in  refining  to  pronounce  the  nullity  of  a  judg- 
ment wittdi  the  present  ^aintiff  had  obtained  against  them, 
which  was  claimed  on  the  ground  that  the  court  was  without 
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jurisdiction,  and  on  that  of  newly  discovered  evidence  of  tiie  ^H^J^JJ"** 

pajment  of  the  claim*  ma^asessaam 

On  the  first  point,  the  court  held  that  a  Court  of  Probates  coiu'roii,  * 


has  jurisdiction  of  a  claim  against  a  succession  administered  ««*n.!?L»,-« 
by  the  tutrix  of  a  person,  and  consecj^uently  beneficiary  heirs^ 
referring  to  the  Code  of  Praciice^924j  61%  cmd  913.  iMtxrtinj 
Jf*  S.  Hood  et  aL  vs.  Shamburgh^  623.  It  urged  that  the 
construction  given  by  the  Supreme  Court,  to  articles  995  arid 
996,  in  the  case  of  Saunders  vs.  Taylor^  6  Martin^  JV,  S.  519, 
although  it  authorised  ordinary  tribunals  to  take  cognisance 
of  similar  actions  in  certain  cases,  did  not  exclude  the  juris^ 
diction  of  the  Court  of  Probates. 

The  counsel  of  the  defendants  has  contended  that  it  did, 
and  he  has  relied  on  the  case  of  Cole^s  Widow  vs.  his  Execu- 
tars^  7  Martin^  JVC  S.  41. 

The  counsel  of  the  plain tlfi*  has  relied  on  the  case  of  Roman 
vs.  Ziringue^  lately  determined  in  this  court,  and  reported 
in  4  La.  Rep*  202.  He  has  shown,  that  in  the  suit  on  which 
the  judgments  ought  to  be  annulled  was  obtained,  nothing 
was  claimed  from  the  defendants  (the  present  plaintiffi) 
personally;  on  the  contrary,  the  debt  was  stated  to  be  due 
by  the  estate  of  Boots,  (Mrs.  Frazer's  first  husband,)  and  time 
was  prayed  and  given  for  payment,  out  of  the  property  of  the 
estate. 

On  the  second  point,  he  has  contended  that  no  evidence 
appears  of  the  payment  of  the  claim,  but  that  on  the  contrary, 
its  existence  was  rendered  manifest,  from  the  present  plain- 
tiff's recognition  of  it,  in  the  amount  they  rendered  of  the  then 
administration  of  Boots'  estate. 

By  the  Code  of  Practice  934  and  13,  jurisdiction  is  given  to 
Courts  of  Probates,  of  all  claims  for  money  which  are  brought 
against  successions  administered  by  curators,  testamentary 
executors,  or  administrators  of  successions,  and  to  establish 
the  order  of  payment. 

A  like  permission  is  repeated,  as  to  the  liquidation  and 
payment  of  such  debts,  983. 

By  article  992,  the  principles  established  for  the  discharge 

of  debts  due  by  curatcNrs  of  vacant  estates,  are  extended  to 
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EitTBBir  Dtt.  sacceasions  accepted,  with  benefit  of  inventory,  whether  tiie 

_  heirs  are  minor  or  of  age,  and  to  all  successions  administered 

€mLToZ^*&c.  ^7  administrators.  {See  article  994,  where  Mors  adminittering 
*'•  siuxessions^  are  especially/  mentioned^) 

It  is  true  article  996  has  a  different  provision  in  case  of 
estates  in  the  iK>8session  of  heirs,  either  present  or  represented 
in  the  state,  although  all  or  some  of  these  heirs  be  minors; 
for  in  such  cases,  the  actions  for  debts  due  from  such  succes- 
sions, shall  be  brought  before  the  ordinary  tribunals  against 
such  heirs  themselves  if  they  be  of  age,  or  against  their 
curators,  if  they  be  under  age  or  interdicted. 

The  case  of  Roman  vs.  Ziringue^  fully  supports  the  argu- 
ment of  the  present  plaintifis. 

That  of  Cole*s  Widow  vs.  His  Executors^  was  brought  for  the 
recovery  of  her  half  of  the  proceeds  of  the  conunon  estate* 
We  there  held,  that  the  Court  of  Probates  having  exclusive 
cognizance  of  the  settlement  of  all  debts  against  an  estate 
administered  by  an  executor,  the  action  was  properly  brought 
in  that  court. 

The  case  of  Saunders  vs.  Toyfor,  was  that  of  a  tutor  adndn- 
tim  Msch  and  isterinfi:  the  estate  of  his  ward.     The  Code  of  Practice  995  and 

990th  wticles  of  ®  ^ 

ui«codeofPrai^  996,  seems  to  have  made  a  distinction  in  the  case  of  estates, 
Jj^r^*"22!  ^l^ch,  after  having  been  administered  by  a  curator,  testamen- 
lihul  si  wSli  tary  executor,  or  a  tutor  of  a  beneficiary  heir,  have  come  to 
Ip  S^bJ^S^-  ihe  possession  of  the  heir,  and  those  which  are  accepted  abso- 
SlSS^ff  tow  £  lutely.  Unless  there  be  some  distinction  of  this  kind,  the 
tator,  curator, or  Code  prcsents  an  anomaly;  for  a  minor  who  is  necessarily  a 

the  testaoMatary  -''  ^ 

beneficiary  heir,  is  immediately  suable  in  the  ordinary  courts* 
A  succession  accepted  with  the  benefit  of  inventory,  and  con- 
sequently, one  which  has  descended  to  a  minor,  is  adminis- 
tered not  by  the  heir  as  tutor,  but  by  him  or  another  person,  as 
an  administrator^  Louisiana  Code^  1051 ;  and  as  no  part  thereof 
comes  legally  to  the  possession  of  the  heir  as  such,  till  the 
administration  be  legally  terminated,  the  article  of  the  Code 
of  Practice^  therefore,  may  be  said  to  be  confined  to  heirs 
absolute,  or  beneficiary  ones  who  have  obtained  the  balance 
of  the  estate  from  the  administrator,  after  the  terminatiQa  of 
his  office.    The  English  text  seems  to  exclude  minors  under 


OP  THE  STATE  OP  LOUISIANA.  387 

the  age  of  puberty,  for  it  speaks  of  curators  only,  not  of  tutors,  ^JJI^ig^"* 
and  minors  after  the  age  of  puberty,  are  the  only  ones  who  ====== 

have  the  adminisircUion^  and,  consequently,  the  possession  of        'w^***' 
their  estates.     Whatever  be  the  rights  of  heirs  of  such  kind  ™  k"ottor 

°  ET  AL8. 

to  decline  the  jurisdiction  of  Courts  of  Probates,  the  present  a  tutrix  oumot 
case  is  that  of  a  tutrix,  who  has  administered  an  estate,  part  3^^**  or  '^ 
of  which  belongs  to  her  minor,  part  to  her  as  in  community  for  the  pupoM 
with  her  deceased  husband.'  who   has  acknowledc^ed    the  jiuifmeot    pro- 

'-"  ^  nouDced    In  that 

claim  of  the  creditor  of  the  estate,  in  the  account  of  her  ^?»*^ «?  •  <^ 

'  ttuinittad  io   her 

administration  rendered  to  the  Court  of  Probates.    After  J^2S'  SSJTrf 
having  thusacknowledged  her  responsibility  and  its  extent,  ^  ot^S^^UtZ, 
she  cannot  complain  of  a  judgment,  by  which  she  has  been  h^i^^^^i^ 
decreed  to  empty  her  hands. 
No  evidence  of  the  alleged  payment  was  administered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs* 


5L  987 
49    870 


LEWIS'  HEQtS  v$.  HIS  EXECUTOK  ET  ALS. 

▲PPXAL  FROM  TBS    COUBT  OF  PROBATXS  OF  THS    PABISH  AHD    CITT  OF 

NXW-ORLEAKS. 

Heinhip  may  be  proved  by  reputation  and  other  corroborating  faets,  if  no 
regifter  of  blrtha  or  maiiiages  \b  kept  in  the  state  where  it  is  alleged  to  have 
been  formed. 

While  an  order  or  judgment  of  the  Court  of  Probates,  directing  the  execution 
of  a  wllly  is  unreversed,  no  other  court  can  declare  the  will  void,  prevent 
its  execution,  or  collaterally  examine  the  correct oess  of  the  order  or 
judgment. 

A  person  can  only  attack  directly,  an  authentic  act  alleged  to  have  been 
made  by  him. 
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KtfTBMi  Da.  If  the  formalitiet  required  by  law  have  not  been  pazsoed,  a  testanent  is  void, 
■  no  matter  how  strong  m&j  be  the  moral  eTidence,  that  it  contains  the 

uirif '   wma     te»tator'»  lart  wiU. 

BIS  KEMQVTOm 

XT  MS*  1^  .^  safficieot,  if  the  declaration  required  for  the  validity^  of  a  myitic 
testament,  is  made  in  words  conveying  the  same  idea  as  those  used  in  the 
lAnUeiana  Code. 

The  plaintifis,  residing  in  Virginia,  sued  as  the  brothers 
and  heirs  of  the  late  Robert  Lewis,  who  died  in  August,  1832, 
leaving  an  estate  in  New-Orleans.  The  defendants  were 
his  executor,  the  legatees,  and  the  attorney  representing  the 
absent  heirs.  This  action  was  brought  to  set  aside  the  mjstic 
will  of  the  deceased;  to  compel  the  executor  to  render  his 
account,  and  transfer  to  the  plaintifis  all  the  effects  of  the 
'Succession  in  his  hands.  It  was  alleged  that  in  making  the 
testament,  the  deceased  had  not  complied  with  the  formalities 
required  bj  law,  and  that  it  contained  SLjideicommissum  and 
a  substitution. 

The  executor  denied  that  the  plaintiffi  were  brothers  and 
heirs  of  the  deceased,  averred  the  due  execution  and  legality 
of  the  testament,  and  pleaded  a  want  of  proper  parties. 

Turberville,  a  witness,  testified,  that  he  recognised  his  sig- 
nature upon  the  envelope.  He  first  saw  the  will  in  the 
hands  of  the  notary  who  delivered  it  fdlded,  bat  whether 
sealed  or  not,  witness  did  not  know,  to  the  deceased,  telling 
him  it  was  his  will.  The  latter,  who  was  then  sick  in  bed, 
acknowledged  it  to  be  so,  and  signed  it,  but  did  not  open  it, 
nor  had  at  that  time  any  means  of  knowing  its  contents. 
Witness  afterwards  signed  it,  when  the  envelope  was  closed. 
He  thinks  something  was  written  upon  the  envelope,  and  *^^^f 
the  executor  closed  it  with  wafers  in  the  presence  of  the 
witnesses. 

Lassere,  testified,  that  ttie  envelope  was  signed  by  the 
deceased,  saying,  when  told  by  the  notary  that  it  was  his 
will, "  yes  it  is  my  will,"  in  the  presence  of  all  the  witnesses, 
whose  signatures  are  upon  the  envelope,  of  whom  two  or 
three  had  signed  before  the  witness.    He  does  not  recollect 
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to  have  seen  the  other  witnesses  or  the  notarj  sign*    Nothing  ^^^*J2I*ifl£** 
was  read  to  witness^  nor  did  he  read  any  thing  before  he  = 
signed* 

Other  witnesses  corroborated  the  testimonj  in  part  of »•«»*«•*•« 
Turberville  and  Lassere. 

The  notary  testified  that  he  heard  the  will  read  to  tiie 
deceased;  saw  him  sign  it;  received  it  closed  and  sealed  from 
him,  stating  that  it  contained  his  last  will,  written  by  anodier 
but  signed  by  himself;  wrote  the  superscription;  read  it  to 
the  deceased;  and  saw  the  envelope  signed  by  the  witnesses, 
who  had  all  been  present  when  the  deceased  signed. 

The  Court  of  Probates  declared  the  will  null  and  void, 
ordered  the  executor  to  render  his  account,  to  deliver 
to  the  register  of  wills  the  property,  and  pay  into  court  the 
moneys  in  his  hands  belonging  to  the  succession.  The 
executor  appealed. 

Peireej  for  appellant. 

5cAimeft,  on  the  same  side,  made  the  following  points: 

L  PlaintiSs  have  not  established  that  they  are  the  legiti- 
mate brothers  and  heirs  of  R.  Lewis,  the  testator.  La.  Codej 
arts.  89,91, 103,  107,  by  which  the  question  is  to  be  decided, 
the  laws  of  Virginia  not  being  in  evidence.  Tat/lor  vs. 
Sroettj  3  Leu  Reports. 

2.  Courts  of  Probates  are  not  by  law  authorised  to  annul 
a  will;  this  power  belongs  to  courts  of  ordinary  jurisdic- 
tion.    Code  of  Practice^  arts.  921,  924,  sec.  6. 

3.  Parol  testimony  inadmissible  to  prove  that  the  acts  de- 
clared by  the  notary  to  be  done  in  the  act  of  superscription 
were  not  performed.  La.  Code,  arts.  2333,  2256;  Barry  "vs. 
Louisiana  fnsurance  Company.  11  Martin,  630;  Sirey,  vol. 
Jbr  1836,  2partie,  180;  5  Toullier,  nos.  464,  501;  11 
DaUoz,  33.  The  will  being  recorded  and  having  the  force 
and  efiect  of  record  evidence,  cannot  be  contradicted  or  fal- 
sified by  parol  proof.  The  petition  contains  no  sufficient 
allegation  under  which  such  proof  is  adnussible. 
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EiJTtmir  Du.     4.  The  will  is  sufficiently  closed  and  sealed.    The  soper- 
II       '  scription  and  process yerbal  is  conclusive  proof  on-  the  sab- 

"''"w  ■**"  ject*     CWc  of  Practice,  art.  943.     5  Toullier,  no.  501.. 
■u  BiscuTOB,     5,  The  law  of  France  furnishes  no  rule  for  our  government. 

Because  it  differs  essentially  from  ours.  French  Codcy 
orif.976, 7, 8,  9.  Vide  34  Merlin's  Rq>.  />.  1;  15  da.  QuesU 
de  Droits,  p.  420. 

Because  authors  of  reputation  hold  a  contrary  doctrine. 
de  Mahille  Cental,  Old  Code,  liv.  vol.  2,  p.  442,  art.  976.  1 
Grenic. 

Because  the  latest  decision  shows  the  seal  to  be  mere 
matter  of  form.  Heritiers  Poulet  vs.  Marbin  Sf  Consort,  11 
Dalloz,  15. 

Because,  the  reasons  of  the  decisions  in  France  not 
applicable  here.  11  Merlin's  Rqfert.,  40,  41, 42,  43.  Heri^ 
tiers  Proot,  11  Dalloz,  14.  Words  must  be  taken  in  their 
ordinary  acceptation,  and  as  understood  by  the  community 
generally.  La.  Code,  art.  14;  6  Toullier,  p.  294,  no.  313. 
Even  if  such  meaning  be  vicious.  Ibid,  no.  314.  WAster's 
Dictionary  shows,  that  fastening  with  wafers  is  sealing,  and 
common  usage  not  only  in  Louisiana  but  throughout  the 
United  States,  sanctions  that  use  of  the  word.  Griffith's 
Law  Register,  pages  7,  35,  63,  96, 129,  200, 245, 226, 392, 
414, 435, 455, 497,  570,  605, 659,  678,  753, 833,  907,  983, 
1034, 1107, 1201.  For  the  mutations  which  the  doctrine  of 
the  common  law  has  undergone,  see  note  to  page  1201,  which 
shows  that  a  wafer  wi^  a  blank  paper  is  a  seal. 

6.  Sealing  is  equivalent  to  closing  and  sealing.  5  Toullier^ 
p.  698,  and  vice  versa.  Closing  is  equivalent  to  sealing 
and  closing.  Bonat  vs.  Bonat,  11  Dalloz,  17.  Heritiers 
Ichon  vs.  Fontemoing,  ibid,  20. 

7.  The  will  was  duly  presented  by  testator.  1  Grenier^ 
no.  264,  p.  267;  5  Toullier,  no.  472;  11  Dalloz,  p.  21; 
JNautfion  vs.  Pellet,  ibid,  23.  The  notary  has  declared  that 
it  was  done;  and  the  superscription  ishows  with  sufficient cer* 
tainty  that  it  was  done  in  presence  of  all  the  witnesses. 

8.  The  bequest  to  Nicholas  Lewis  does  not  contain  a.sub^ 
stitution.    He  takes  only  the  usufruct  permitted  by  ha.  Code^ 
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ort.  1509,  and  which  is  not  susceptible  of  substitution.    3  ^^gS"*' 
Proudhm^  TrtxitS  (T  Usufruit  S/c.  p.  35  et  seq.    The  children  m 

of  N.  Lewis  take  direct  from  the  testator,  and  in  the  event  "^'^^  «»»• 
of  their  inabihty  the  asylums  supply  their  place,  which  is  his  emscotoii, 
allowable.  Vide  Leu  Code^  art.  1504;  Farrer  vs.  M^CkUcheon, 
4  JV.  5.  45;  and  Tarbe  vs.  Amaud^  not  applicable  to  a  similar 
disposition.  In  France  the  question  has  been  decided.  Vid^ 
Colignm  vs.  Millereau,  30  Sirey,  2  PartiSy  156;  Ibid,  Quc^ 
tan  St.  George  vs.  Quetj  237. 

Mazureau,  for  appellees. 

Slidell,  on  the  same  side,  made  the  following  points: 

1.  The  will  is  not  closed  and  sealed,  as  required  by  article 
1577  of  the  Code.  To  close  is  not  to  seal.  A  seal  ^^  is  a 
stamp  engraved  with  a  particular  impression,  which  is  fixed 
upon  the  wax  that  closes  letters,  or  affixed,  as  a  testimony.'' 
See  Johnson'* 8  Dictionary •  A  seal  ^^  is  an  impression  upon 
wax,  wafer,  or  some  other  tenacious  substance  capable  of 
being  impressed.  See  Warren  vs.  Lynch,  5  Johns.  Rep.  p. 
244,  and  the  authorities  there  quoted. 

2.  Article  1577,  is  not  a  new  provision  of  the  Code,  it  is  to 
be  found  in  the  Old  Code,  art.  99,  p.  228;  and  effect  must  be 
given  to  the  French  text.  Dumford  vs.  Clark^s  Estate,  3  La. 
Rip.  p.  202.  ^^ScelW^  means  sealed  with  some  impression  of 
a  stamp  or  seal,  and  the  testament  is  null  if  there  be  no  im- 
pression of  a  seal.  5  Toullier,  p.  451,  no.  463;  Paillefs  Com* 
on  article  976  of  Code  Mqwleon;  Dalloz^s  Jurisprudence  de 
19  siecle,  vol.  11,  />.  13;  1  Grenier,  TraitS  des  Donations,  ps. 
472.479;  2  JDe/vt ncour^, />.  306;  Merlin's  Repertoire  de  Jur 
risprudence,  verbo  Testament,  sec.  2,  3,  art.  3,  no.  4;  Favard, 
verba  Testament,  sec.  1, 4,  no.  4. 

3.  The  superscription  does  not  show  that  the  formalities  of 
the  law  have  been  observed;  and  any  defect  therein  is  fatal. 
See  case  of  Heritiers  Baret,  Court  Cassation,  rqnnied  1 1  Dalloz^ 
p.  26;  Heritiers  Lepiserti,  11  ibid.  27,  8;  Heritiers  Cax^ 
11  ibid.  p.  30;   5  TaMier,  p.  455,  no.  471,472;   33  Sirejf^    ^ 
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EAvrmrDtf.  Recueil  Genend^  verbo  Tatamenty  $er.  11,  sec  l^eerU  6»  fM.  10, 
■II  '  I  p.  36&  It  does  not  declare  that  the  paper  wbs  closed  and 
**^^"*"*  sealed;  it  only  declares  that  itwaa  sealed*  It  does  not 
^^^■^oB*  declare  that  the  presentation  was  made  in  the  presence  of 
the  witnesses.  These  facts  must  resalt  cleariy  from  the  terms 
of  superscription,  and  cannot  be  supplied  bj  proof  or  infe> 
rence.  See  34  Merlin^ s  Rq>.  p*  37.  Verbo  Testameni,  $ee.  % 
3,arf.  3,  no.  13. 

All  the  formalities  are  stnctissime  juris^  the  want  of  anj  is 
fatal.  Civil  Code^art.  1588;  BwiihemyY%*  Dreux  eieUn  12 
MarHn,  644;  Knight  V8.  Smith,  SMarHn,  163;  1  Grmier 
Traite  des  Donations,  />•  10, 11, 15,  31, 37. 

5.  Parol  proof  may  be  admitted  to  contradict  ffae  enunci- 
ation of  superscription.  ZMartin,  62,  Lm/lestYS.  Schons]  12  {(• 
641,  BoutAemy  TB.  Dreuxetal,  11  ibid.  630,  Barry  vs.  Ltu 
Insurance  Company. 

6.  Subscribing  witnesses  are  competent  to  diaprore  facta 
averred  in  act  of  superscription.  There  are  no  grounds  of 
incompetency  but  those  expressly  stated  in  the  Code,  ari. 
2260.  The  provisions  of  the  Spanish  law  on  the  sabjeet  of 
notaries,  are  repealed  by  act  of  March  25,  1818,  section  2& 
See  1  Phillips'  Evidence,  ps.  31, 33.  9  TouUier,  pe.  492, 49S. 
nos.  312, 313. 

7.  The  residuary  bequest  to  Nicholas  Ix^wis,  is  a  substttution 
and  void.  Civil  Code,  arts.  1509,  1469;  Farrerv%.MQdeKeon^ 
4  JV*.  S.  45;  5  Toullier,  ps.  16  to  41 ;  8  Pandectes  Dranfaisesj 
p.  245;    7  Sirey,  p.  1211,  1212. 

8.  The  Court  of  Probates  alone  could  entertain  a  suit  for 
the  nullity  of  the  will.  Harty  vs.  Hariy,  8  JV.  5.  518; 
jy^  Conner  vs.  Dunbar,  I  La.  Rep.  19. 

The  opinion  of  the  court,  Mathews,  J.  absent^  was 
delivered  by  Porter,  J. 

This  is  an  action  instituted  by  the  heirs  of  Ae  deceased 
Robert  Lewis,  to  annul  and  set  aside  an  instrument  which 
bad  been  probated  as  his  last  will  and  testament;  or  in  case 
die  will  should  not  be  declared  void  tn  toto,  to  have  certain 
bequests  therein  contained,  annulled. 
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The  petition  sets  oat  that  the  will  which  the  plaintfffiaeek  ^^SS^^* 
to  annal,  paq>ort8  to  be  the  mystic  will  of  the  said  Robert  ""i 

LewiS)  wfittM  by  another  person,  and  for  the  validity  of  v$. 
sach  willS)  the  law  expressly  requires  that  the  same,  or  the  ^"^^^^^^^^^^ 
paper  serving  as  their  envelope,  be  cUsed  and  eealed*  Second, 
ttiat  the  testator  shall  present  the  same  thus  closed  and  sealed 
to  the  notary,  and  to  seven  witnesses,  or  cause  it  to  be  closed 
and  sealed  in  their  presence.  Third,  that  he  shtdl  declare 
to  the  notary  in  presence  of  the  witnesses,  that  the  paper 
contains  his  testament  written  by  himself,  or  by  another  by 
Ins  direction,  and  signed  by  him,  the  testator*  Which  yoor 
petitioners  aver,  and  are  ready  to  prove  was  not  done,  and 
which  does  not,  as  it  oaght  to  appear  to  have  been  done, 
from  the  act  of  supereciiption  of  said  wilh 

The  answer  pats  at  issue  the  heirship  of  the  plaintifi, 
asserts  the  validity  <^  the  will,  and  avers  the  legality  of  the 
several  legacies  contained  in  it« 

There  is  also  an  answer  by  one  of  the  Iega4»es,  a  prayer 
of  intervention  on  the  part  of  one  Sarah  Lewis,  and  an 
answer  <m  tbe  part  of  Ae  attorney  appointed  to  represent 
the  absent  heirs,  which  we  do  not  consider  necessary  to 
set  out* 

B^ore  we  enter  on  the  principal  questions  in  the  cause 
there  are  two  or  three  points  of  considerable  importance^  but 
of  easy  solution,  which  may  be  disposed  of. 

The  first  in  order  of  these,  is  an  objecticm  to  the  sufficiency  HdfAip  mxf  be 
of  the  evidence  to  establish  that  the  plaintifls  are  the  heirs  tioaudotiMreor. 
of  the  deceased.    It  appears  from  the  testimony  adduced,  ^^j^tSSS^ 
ttiat  Ihey  were  bom  in  Virginia,  and  that  in  that  staite  no  S^I^^  whm 
official  register  of  marris^es  is  kept,  nor  any  ^  births.    We  \J^\jSXLIIi 
think,  under  these  circumstances,  that  the  relationdiip  may 
be  proved  by  reputation,  and  by  other  fects  tending  to  esta» 
blish  tiie  connexion.    The  evidence  on  that  head  satisfies 
us  in  the  present  case,  that  the  pknntiffi  are  the  heirs  of  the 
deceased. 

The  second  is,  that  the  Court  of  Probates  had  not  juti^  whaeu^dw 
<Kctio»  in  this  case,  and  oould  not  entertain  a  suit  to  anmil  a  %JSSSt!^n- 
a  will.    We  tbtek  Mi  4h«  oovtMrjr  it  kad  janMkito%  and  «»{«]]|{«  «f^» 
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^^**i8»."'  ^^  ^^  ^^^  ®®^  ^^^  *®y  other  court  had  already  receiyed  flie 
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will  and  ordered  its  execution.    While  that  judgment  or 
order  stood  unreyersed,  no  other  court  could  declare  the  will 
uu  KXKcvTOR  yoid,  aud  say  it  should  not  be  executed.    The  suit  was  there- 

ET  AL8.  '  •' 

no  other  court  fore  propcrlj  brought,  no  other  tribunal  could  collaterallj 
wm  void,  onvBBt  examine  into  the  correctness  of  the  proceeding  by  which  the 

iCi  oxecouQii,  or  , 

collatoraUy   ez»>  wiU  WaS  probatcd. 

ninetlM  oorreet- 

BOM  oTtiM  ontor     The  third  objection  is,  tiiat  the  all^ations  in  the  petiti<m 

Off  JQidKlB0B(« 

did  not  authorise  the  introduction  of  parol  eyidence  to  attack 
the  yerity  of  the  instrument,  eyen  admitting  that  species  of 
proof  to  be  adonssible,  under  proper  ayerments. 

We  haye  already,  in  order  to  show  the  strength  of  this 
objection,  set  out  yerbatim,  the  allegations  in  the  petition. 
It  appears  to  us  they  did  authorise  the  proof.  The  plaintiflEs 
say  they  will  proye,  that  those  things  which  are  necessary 
to  giye  yalidity  to  the  will,  were  not  done  ;  it  is  true,  tiiey 
add,  that  these  things  do  not  appear  to  haye  been  done,  as 
they  should  appear,  by  the  superscription;  but,  under  these 
allegations,  the  fair  and  just  construction  appears  to  us,  that 
they  would  proye  by  eyidence  o/tuncfe,  as  weU  as  by  tlie 
instrument  itself,  that  the  formalities  of  law  had  not  been 
complied  with. 

But  another,  and  more  serious  objection,  is  made  to  tiie 
introduction  of  parol  eyidence.  The  act  of  the  notaiy  re- 
ceiying  the  will  in  the  presence  of  witnesses,  is  an  authentic 
act :  and  it  makes  full  proof  of  what  is  c<mtained  in  it.  To 
authorise  you  to  disproyeits  yerity,  you  should  haye  made  an 
inscription  defaux^  as  is  the  practice  in  France.  Such  is  cer- 
tainly the  course  of  proceeding  in  tiiat  country,  and  it  appears 
there  are  two  inscriptions  of  this  kind.  Fcbux  prindpaly 
which  we  understand  to  be  equiyalent  to  a  prosecution  here 
on  behalf  of  the  state  against  the  authors  of  the  crime.  The 
other  is  called  the,^^;  incidentale^  to  which  we  haye  notiung 
similar  in  our  practice,  and  which  we  do  not  think  it  rery 
desirable  we  eyer  should.  By  this  proceeding,  whenever  aa 
act  is  presented  by  one  of  the  parties,  in  the  course  of  a 
trial,  which  purports  to  be  authentic,  and  the  other  alleges  it 
ii  not  so,  the  ciyil  suit  is  suspended  until  a  trial  can  be  had 
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on  the  inacripHon  defanxj  which  partakes  of  the  character  ^^  ^S^fg^"* 
a  criminal  prosecution.    This,  in  France,  it  is  proper  to  re-  cr===== 
mark,  is  the  consequence  of  posltiye  legislation.     Here  our         ^, 
legislature  have  furnished  us  with  no  provisions  on  the  subject,  "**  j*^^^®* 
which  implies  verj  strongly  they  did  not  intend  the  remedy 
should  be  used.    Our  practice  in  Louisiana,  it  appears  to  us, 
is  more  simple  and  direct,  and  attains  the  ends  of  justice  just 
as  efficiently.    We  do  not  wait  for  a  judgment  in  the  crim- 
tnal  prosecution,  because  it  could  not  be  evidence  against 
those  whose  civil  rights  were  afifected  by  the  instrument. 
Instead  of  the  faux  incidentakj  we  permit  the  party  attack- 
ing the  instrument,  to  introduce  the  proof  in  the  civil  suit; 
all  we  require  of  him  is,  that  if  the  act  emanates  from  him, 
or  IS  alleged  to  emanate  from  him,  he  shall  attack  it  directly,     a  penon  ctt 
and  put  his  opponent  on  his  guard.    &  JV*.  S.  512.     We  see  Jf«^»5,*"2"to 
no  reason  to  change  our  practice  ;  positive  law  does  not  ^^,J^  ""^ 
require  us  to  do  so— convenience  does  not.    Under  our  code, 
we  think  there  is  the  same  authority  to  bring  a  suit  to  set 
aside  an  instrument  which  stands  in  the  way,  and  obstructs 
the  enjoyment  of  a  right  to  property,  as  there  is  to  sue  directly 
for  that  property  itself.    And  if  the  suit  can  be  brought,  the 
proof  may  be  admitted,  unless  we  come  to  the  conclusion 
that  what  notaries  do,  is  binding  on  the  whole  world,  which 
is  not  pretended,  and  could  not  be  maintained. 

Wc  now  come,  to  the  merits  of  the  case.  The  Louisiana 
Code  requires,  for  the  validity  of  the  mystic,  or  secret  testa- 
ment, that, 

^  The  testator  must  sign  his  dispositions,  whether  he  has 
written  them  himself,  or  caused  them  to  be  written  by  an 
other  person. 

^  The  paper  containing  these  dispositions,  or  the  paper 
serving  as  their  envelope,  must  be  closed  and  sealed. 

^  The  testator  shall  present  it,  thus  closed  and  sealed, 
to  the  notary  and  to  seven  witnesses,  or  he  shall  cause  it  to 
be  closed  and  sealed  in  their  presence.  Then  he  shall  de- 
clare to  the  notary,  in  the  presence  of  the  witnesses,  that  the 
paper  contains  his  testament,  written  by  himself,  or  by 
another,  by  his  Erection,  and  signed  by  him  the  testator.'' 
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BMmi  AiK     Tlie  object  of  these  cevoDiMl^  U  to  prevent  ioipoatioM 

being  practiied  on  men  in  their  la;dt  momeiitB*  And  ttie  law, 

in  its  anxiety  to  gnard  against  the  testator  being  ciraua- 

""^BT^AwT^  vented)  or  practised  on,  will  not  penmt  a  testament  to  have 

iroMftrmaiitiM  aoj  ofiect,  no  matter  how  strong  the  moral  evidence  maybe 

SSv   Bot^bera  that  it  contains  tmly  his  last  dispodtioDs  of  his  propertjr< 


to  void,  ao  The  formalities,  (oar  Code  says)  must  be  observed,  otbmvise 
■a^bedMBord  the  testamonti  are  nnll  and  void.    Coarts  of  joBtice.  there- 

efid— ee   tint  it  J  ' 

gg!^**^y*"  foie,  can  do  nothing  else  but  inquire,  when  a  case  of  tins 
kind  arises,  whether  the  formalities  have  been  pursued. 

In  the  case  before  us,  the  evidence  satisfies  us,  that  the 
testator  did  not  declare,  in  the  presence  of  the  witnesMs, 
whether  the  will  had  been  written  bj  himself,  or  by  an  other 
mider  his  dictation,  and  dgned  by  him.  This  dedaration  is 
required  to  guard,  as  much  as  posuble,  against  the  substitut- 
ing, thereafter,  another  will  in  place  of  that  which  the  tes- 
tator presents,  and  in  fortfaerance  of  the  object  which  the 
law  has  so  much  at  heart,  is  not  without  its  utility.  Bat 
whether  of  utility  or  not,  it  is  a  formality  in  die  maldng  of 
a  will;  it  is  a  formality  which  has  not  been  pursued,  and 
for  want  of  which  the  law  has  declared  the  teBtament  shall 
be  null  and  void« 

It  has  be^a  contended  that  the  words  used  in  the  law  are 

not  indispensably  necessary  to  be  followed  by  the  testator, 

and  that  other  language,  winch  conveys  the  sane  idea,  is  suf- 

It  ii  roaniDBi,  fi^^^^  Tins  is  true,  and  tiiere  are  sever^  cases  dedded  in  the 

{^JXwTfoir^  French  courts  on  that  principle.    Whenever  it  can  be  foiri^ 

SruSciuBMrt'k  inferred  from  what  was  done,  that  the  law  has  been  complied 

eoBv^jiiif     tii0  with,  it  is  sufficient.     Here  we  cannot  indulge  in  such  a 

iii^  presumption,  for  the  proof  repels  it. 

It  is,  tiierefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  affirmed,  with  costs* 


f  rlHllillllt  Code* 
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DESL0NPE8  m.  WILSON  £T  ALS. 

AFFB4L  nOM  TBS  OOVBT  QW  THC  FIBtT  9flBTUCT* 

The  pdbUo  offer  of  arawaidlbr  ilie  raeovery  of  lost  pfopei^fenates  w  <rtiH^ 
tlon  on  the  port  of  the  loser,  whieh  may  be  eaforeed  hj  tbepeitoM,  AnM^ 
whose  means  the  propeity  is  lestored. 

A  part  of  the  reward  only  is  due  to  the  finder  of  a  part  of  certain  artidesi  for 
the  recovery  of  all  of  which,  the  reward  has  been  offered* 

'  The  facts  of  Hie  case  are  fulljr  etated  in  the  opinion  of  the 
court,  Porter,  J*  absent,  delivered  by  Martin,  J» 

The  petition  states  a  negro  slave  hnjk/e  open  apcesg  in  th^ 
flaintiff 'b  house,  and  sixjle  therefrom,  a  sum  of  about  three 
tboQfla&ddollarsywitfaanumb^of  valuable  pa^rs;  that  he  w»e 
arrested  on  board  of  a  boat,  and  jumped  into  the  river  and 
was  drowned,  and  afterwards,  his  body  being  picked  up^  a 
packet,  containing  two  thousand  five  hundred  and  ^ht]^ 
two  dollars,  in  bank  paper,  was  taken  out  of  his  jadket 
pocket,  and  deposited  in  the  Bank  orLouisiana,  by  the  defen- 
dant, Wilson,  to  be  delivered  to  one  of  the  other  def^oidantB, 
mayor  of  the  city  of  New-Orleans,  on  a  check  which  the  fint 
named  defendant  gave  him.  Tlie  present  suit  was  brought 
against  th»n  and  die  cashier  of  the  Bank  of  Iiimisiana,<iM: 
the  purpose  of  obtaining  the  said  packet. 

The  mayor  deposited  in  court  A^  check,  which  the 
defendant,  Wilson, had  given  htm,  and  denied  any  a^ncy  in 
the  matter* 

The  cashier  admitted  the  special  deposit  of  the  packet  by 
the  defendant,  Wilson,  in  bank,  denied  having  ever  refased^ 
and  averred  hii  willingness  to  deKver  Ae  packet,  on  the 
pvttsentatioB  of  tiie  chedc. 

The  defendant,  Wibon^  admitted  Ms  taking  the  moaQr 
ffom  <he  bedy  of  the  drowned  slave;  denied  the  pkuMiff 
having  ever  exhibited  any  proof  of  the  money  being 


Dis. 


iNinuimM 
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BMmw  Da.  averred  she  was  not  the  owner  thereoil  and  concluded, 

*  that  if  she  established  her  property  therein,  he  was  entitled 

oB«Lon>M    ijj^yg^ut   to  a  sum  of  five  hundred  dollars,  which  by  an 

wnjoMBTALf.  advertisement  in  the  newspapers,  she  had  oflGered  for  the 

recovery  of  the  money. 

The  District  Court  allowed  to  the  defendant,  Wilson,  five 
hundred  dollars,  and  decreed  the  rest  to  be  delivered  to  the 
plaintifl^  but  condemned  the  former  to  pay  costs. 

The  plaintiff  appealed,  and  the  defendant  has  prayed  the 
amendment  of  the  judgment,  so  far  as  to  relieve  him  from  the 
payment  of  costs,  and  to  allow  that  to  him. 

The  appellee's  restricted  prayer  for  the  amendment  of  the 
judgment,  her  relieved  as  firom  the  trouble  of  any  inquiry  as 
to  the  plaintiff^s  ownership. 

We  are,  however,  to  examine  her  objection  to  the  allow- 
ance made  to  the  defendant. 

His  agency  appears  to  have  been  confined  to  the  taking 

out  of  the  pocket  from  the  corpse,  and  its  safe  deposit  in  bank. 

This  does  not  present  a  claim  of  salvs^e.    His  claim  is, 

tiierefore,  as  a  nogoHorwa gator  or  on  the  advertisement.    In 

the  former  capacity,  he  could  not  claim  a  great  deal;  but  it  is 

just,  that  where  a  party  endeavors  to  excite  attention  and 

industry,  for  the  recovery  of  his  property,  he  should  not  be 

Qr?!U!£dteSl  permitted  to  disappoint  the  just  expectations  which  he  has 

^vSSSj,  croatM  induced,  or  those  by  whose  means  he  may  regain  his  property. 

tte  pwt  of  the     The  evidence  in  this  case,  does  not,  however,  fully  support 

loMTp  which  Buiy 

be  eeftN-eed  by  the  allegation  in  the  answer,  that  five  hundred  dollars  were 

Ihe  penon  thro*  ^  ^ 

w[jj»»^  JU ofifered for  the  recovery o/'^Ac  money. 

The  advertisement  announces,  that  besides  a  sum  of  about 
three  thousand  dollars,  sundry  very  valuable  papers,  promis- 
sory notes,  &c.,  to  the  amount  of  about  fifteen  thousand  dol- 
lars, and  a  reward  of  five  hundred  dollars  is  offered  for  the 
recovery  of  the  described  hst  property. 

We  have  not  been  favored  by  an  argument  from  the  plain- 
tiff's counsel;  that  of  the  appellee  has  urged  that  the  adver- 
tisement states  that  the  payment  of  the  notes  has  been 
stopped,  fi^m  which  he  infers,  that  the  loss  of  them  is  not  very 
important. 
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The  district  judge  has  allowed  the  reward  of  appellee  for  ^^JJ'^L^*' 
the  recovery  of  the  whole  property,  although  but  a  part  of  it  ' 
has  been  recovered.     There  was  property  in  promissory         ««. 
notes  to  the  amount  of  fifteen  thousand  dollars,  and  in  bank  '"'^''*^^"' 
notes  and  specie,  about  three  thousand  dollars,  in  all,  ei^ 
teen  thousand  dollars;  the  sum  recovered,  two  thousand  five 
hundred  and  eighty  dollars,  «•  6«  about  one^eventh  part    It 
is  true,  the  promissory  notes  being  only  the  evidence  of  the 
debt  they  represent,  the  loss  of  them  does  not  necessarily 
bring  with  it,  the  loss  of  the  money  due^  if  the  notes  were  not 
endorsed  in  blank ;  that  the  absence  of  them  must  create  trou- 
ble and  vexation,  and  will  probably  evade  the  obligation  of 
giving  security,  we  must  presume  that  it  was  partly  with  the 
intention  of  averting  all  this  that  a  reward  of  five  hun* 
dred  dollars  was  ofiered.     It  appears  to  us,  therefore,  impro-    ApwtofAero- 
per,  that  the  plaintiffshould  pay  the  whole  reward,  while  bat  STAelffie""! 
a  part  of  the  contemplated  advantage  is  obtained,  aBd  we  SSU^^ro^ 
think  complete  justice  will  be  done  to  the  appellee,  if  he  be  wu^tberawani 

i-JT  '  baa  lM6Boffend. 

allowed  one  half  of  the  reward  ofiered,  but  we  are  unable  to 
see  on  what  ground  he  was  charged  with  costs. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  that  the  sum  of  two  hundred  and  fifty  doUars 
be  paid  out  of  the  money  in  bank,  to  the  appellee,  Wilson^ 
and  the  balance  paid  to  the  plaintiffand  appellant,she  paying 
costs  in  both  courts. 

Gmon,  for  appellant* 

Pre^^on,  for  appellee. 
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DENIS,  SYNDIC,  &c.  «f.  OGE&  £T  AL. 

wma0f  Ac  appeal  pitotf  the  court  of  the  fiiut  duteict. 


OttBEBTAI- 


If  m  ^kf^mdurt,  lateiTOgEted  bm  to  his  receiving  eertsin  notes  from  en  iosolvenC 
M  eollftterel  seearity,  answer  that  they  were  not  transferred  to  hinti  bm 
collateral  seetirityi  the  ftrong  presnmption  of  verity  attained  to  his  anawer, 
it  not  destroyed  by  the  nearproilmity  of  the  amonntof  the'notes,  tothe  debt 
of  the  insolvent  to  the  defendant,  as  sworn  to  at  the  meeting  of  his  credHora. 

On  the  38th  February,  1831,  Benoit  and  Blanchard 
filed  their  bilan,  and  made  a  cession  of  tlieir  property.  In 
the  month  of  October  following,  this  suit  was  instituted  by 
Aeir  syndic,  to  recover  of  the  defendants  five  promissory 
liqtes  in  their  possession,  drawn  by  Honors  Gainet,  on  the 
9fh  October,  189U,  and  payable  on  tiie  ninth  of  March,  183S; 
aaiouiting  in  the  whole,  to  the  sum  of  five  thousand  five  ban- 
died and  ninety-eight  dollars  and  seven  cents* 

The  defendants  pleaded  the  general  denial,  and  that  they 
were  the  true  owners  of  the  notes. 

The  plaintiff  had  judgment,  and  the  defendants  appealed* 

FoRTBR,  J.  delivered  the  ojrfnion  of  the  court 

The  petitioner  sues  the  defendants  to  obtain  possession  of 
ftre  notes  of  htuids  executed  by  one  Gainet,  in  favor  of  the 
insolvents. 

The  answer  puts  at  issue  the  right  asserted  in  the  petition. 

The  plaintiffs  resorted  to  the  conscience  of  his  adveraaries 
for  the  proof  necessary  to  enable  him  to  sustain  his  case,  and 
propounded  to  them  the  following  interrogatories: 

1.  How  did  you  come  in  possession  of  the  above  described 
notes  and  when? 

2.  Were  not  the  above  described  notes  given  to  you  as 
collateral  security  for  sums  due  you  by  the  said  Benoit  and 
Blanchard? 

To  the  first  interrogatory,  it  was  answered  ^that  the  notes 
mentioned  |n  the  petition,  were  given  by  Benoit  and  Blan- 
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chavdy  to  tiK  irro  of  C.  Og^  &  C^y  ift  order  to  1^  ^ootuitedy 
«nd  with  the  proceeds,  to  take  op  DoleB  of  Benolt  tmi  Maii- 
chard,  which  were  held  by  the  firm;  that  the  said  BotescoiiM 
not  be  diflcoaiited,  and  tiie  firm  of  witness  took  up  the  notes 
of  Benoit  and  Bbmehard  when  thej  becaafte  doe,  and  kept 
the  notes  mentioned  in  the  petition*  That  the  notes^  No.  1 
to  8,  now  eodiiUted  by  witness^  are  the  notes  of  Benoit  and 
Bktnchaid,  taken  up  by  the  firm  of  witnesv  ad  aforesaidt 
That  Mr.  Blanebard,  one  of  the  fiitn  of  Benoftt  and  Blanehard, 
wrote  a  letter  to  the  firm  of  witness,  antbcHisfBg  them  to  keep 
t)»e  notes  saentkmed  in  the  petltkm  as  their  property,  said 
letter  is  now  in  the  hands  of  Mr.  9eul6,  the  counsel  of  C« 
Oger  6l  Co.  j  said  notes  were  received  by  the  firm  of  C.  Ogef 
ACo^&om  the  insolrents, Benoit  and  Blan chard, in  tibe 
months  of  Mi^  or  June,  1830.  Dep<xient  bring  asked  if  the 
said  notes  were  not  delivered  to  the  honse  of  C.  Oger  dc  Gom 
as  collateral  securifj  £mp  snmsdne  them  by  Aeinsc^rento^says 
they  were  not. 

The  judge  of  the  first  instance  was  of  opinion,  ^that  the  notes 
claimed  in  the  petition,  were  placed  in  the  hands  of  the 
defendants,  not  as  evidence  of  a  new  debt,  but  as*  the  means 
of  meeting  the  payment  of  a  debt  already  existing,  bat  not 
yet  dae,  and  that  the  purpose  for  which  they  were  given 
having  fieiiled,  the  parties  must  be  placed  in  statu  quoJ^ 

This  conclusion  is  probably  correct,  if  the  case  was  to  be 
decided  alone  on  the  agreement  by  which  the  notes  came  into 
the  hands  of  the  d^ndants.  But  the  opinion  of  the  judge 
totally  overkxte  that  part  of  the  answer  to  the  interrogator 
ries,  wherein  the  defendants  state,  that  the  plalntiffi  aftep* 
wards  directed  them  to  hold  their  notes  as  the  property  of 
the  former;  this,  if  true,  destroys  the  claim  of  the  petitioner. 

We  have,  therefore,  to  inquire,  whether  it  be  true?  The 
law  gives  such  faith  to  the  answers  on  interrogatories,  that 
their  verity  is  considered  complete,  ^^unless  contradicted  by 
two  witnesses,  or  by  one  witness  and  strong  corroborating 
circumstances.^'  Neither  one  or  two  witnesses  in  the  present 
case,  contradict  the  answer  of  the  defendants;  but  their  evi- 
dence, it  is  contended,  would  be  superfluous  and  is  unneces- 
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ZtfTMUi  Da.  wury,  as  the  taMty  of  the  reply  to  the  quesiUHu  propounded, 
*  ifl  evident  by  an  oath  taken  at  the  meeting  of  the  crediton  of 

«r«wc^.  ^^  inflolventa,  by  the  defendants.  It  is  shown  they  there 
•wore,  they  were  creditors  of  the  estate  for  the  som  of  nine 
thousand  two  hundred  and  ninety-five  dollars  and  ninety-five 
cents,  and  that  it  appears  the  amount  of  notes  of  the  bank- 
rupts held  by  them  at  the  period,  the  obligations  now  sued 
Ibr,  were  remitted  to  be  discounted,  was  nine  thousand,  one 
hundred  and  twenty-eight  dollars  and  twenty-five  cents.  The 
close  approximatton  of  these  sums,  it  is  urged,  shows  that  the 
notes  now  sued  for,  were  not  received  in  payment,  for  if  they 
had,  the  balance  due  to  the  defendants,  would  not  amount  to 
four  thousand  dollars.  This  argument  would  be  entitled  to 
some  weight,  if  it  were  shown  that  at  the  time  the  insolvents 
passed  the  notes  to  the  defendants  as  their  property,  nothing 
more  was  due  to  them  than  the  amount  evidenced  by  the 
obligations  of  the  former,  or  that  they  did  not  become  indebted 
to  them  since.     But  no  evidence  of  that  kind  is  produced; 

tJSm^^SiHi^  ^^  ^^  1^^  ^  ii^^^i*  i^  ^^^  ^^^  ^^^  approach  which  the 
taL^SM«fr£^  amount  sworn  to  and  that  evidenced  by  the  notes,  make  to 
htarai  notfi^,  cach  othcr.  This  is  surety  not  enough  to  destroy  the  strong 
"^'mc  moM-  presumption  of  verity  which  the  law  attaches  to  the  answer 


tF  the        vi-  to  interrogatories,  and  certainly  does  not  authorise  this  court 
ISnfliiMS  ^  believe  and  say,  the  defendants  committed  perjury. 


■B«w«r,toBot 


STMSSuiTtte  It  is*  therefore,  ordered,  adjudged  and  decreed,  that  the 
orS^hMoitwrto  judgment  of  the  District  Court  be  annulled,  avoided,  and 
toT'tS reversed;  and  it  is  further  ordered,  that  there  be  judgment 

for  the  defendants  as  in  case  of  non-suit,  with  costs  in  both 

courts. 


SouUj  for  appellants. 
Appdlee^  inprcpriaperama. 
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MoDONALD,  SURVIVING  PARTNER,  &«.  m.  BCILLAUDON^  ^*^''"' 


H'DOirALD, 
APPB4L  FBOM  TBS  OOVST  OP  THX  FIB8T  DISTBICrr.  SOBTITllfS 

VAKTVBS,  XTO, 

Where  the  plaintiff  claims  by  a  contract,  the  general  issue  puts  him  on  the  «*• 

llILIiAUlMir. 

proof  of  it,  but  where  he  sues  in  a  representatiYe  capacity  created  by  the  , — - 


lanr,  it  does  not 

Ftaviowly  to  the  late  amendments  to  the  Code,|Mrtiienhlp  mig^t  be  implied 
<sto  third  persons. 

^e  terms  "  laws  and  usages  of  commerce^  in  the  Cvril  Code,  were  Intended 
to  refer  to  the  laws  and  usages  of  the  other  states,  unless  those  laws  and 
usages  conflicted  with  the  positive  legislation  of  Spain  or  were  in  opposition 
local  usages  prevailing  in  this  state. 

If  merchandise  is  sold  by  the  consignee,  his  responsibility  is  the  same  whether 
it  has  or  has  not  come  into  his  possession. 

In  1823,  the  late  firm  of  McDonald  Sc  Ridgelj,  trading  in 
the  city  of  Baltimore,  of  which  the  plaintiff  sues  as  the  survi- 
ving partner,  consigned  a  quantify  of  merchandise  to  the  late 
firm  of  W.  &;  D.  Flower,  of  the  city  of  New-Orleans.  It  is  al- 
leged that  in  this  firm  the  defendant  was  a  dormant  partner. 
A  great  portion  of  the  goods  were  sold,  and  an  account  of  the 
sales  was  furnished  to  the  consignors,  by  which  it  appeared 
there  was  due  them  the  sum  of  one  thousand  two  hundred 
and  twenty-six  dollars  and  six  cents.  To  recover  this  sum, 
with  interest,  this  action  was  brought. 

The  defendant  denied  generally  the  allegations  of  the 
petition,  and  especially  his  alleged  partnership  with  W. 
&  D.  Flower.    He  pleaded  prescription. 

The  judge  a  quo  decided  that  the  contract  between  W. 
&  D.  Flower  and  defendant,  was  not  one  of  partnership,  but 
of  a  sale  of  a  certain  part  of  the  profits,  which  is  permitted 
by  the  La*  Code,  art.  2786.  Judgment  having  been  ren- 
dered for  the  defendant,  the  plaintiff  appealed. 

JVorthingtonj  for  appellant,  maintained  that: 

1.  The  defendant  became  a  partner  in  the  house  of  W  &;. 
D*  Flower,  and  liable  as  such  to  creditors  o/  the  said  firm  in 
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consequence  of  an  implied  agreement  to  receive  one>liiird 
of  the  profits  of  said  concern,  which  we  prore  he  afterwards 
received*     Gov,  15»  22;     1  Mmkigu  pn  Parinankipj  2, 11 
3  William  BladakmeU  Rep.  996;    1  Hmr%j\BladaUme^  37 
3  ibid.  243;     15  Johns.  Rep.  422;     6  Sergeant  ^  Rawle,  259 
3JV:5.  39;    eihid.  49'j    5  Peters^  Rq>;    3  Har.  Sir  Johns.  505. 
ft.  The  agreement  constituted  no  sale  of  profits.    See 
4etoUaoii  of  sale  in  Potbieraad  in  AeCodo.    Theartide 
3780  does  not  applj;  the  partnership  having  been  ibmed 
10  1833. 


Chymes^  for  appellee. 

The  opinion  of  the  court,  Matbdrws,  J.  absent,  was 
deuvered  b j  FOktek,  J* 

The  defendant  ia  sued  as  a  dormant  partner  in  the  firm  of 
W«  dt  Dl  Flower.  It  is  alleged  that  he  received  a  share  in 
the  profits  of  the  partnership,  and  that  in  consequence 
thereof  he  is  responsible  for  its  debts.  The  petition  states, 
that  in  the  year  1822,  the  firm  of  McDonald  dc  Ridglej 
consigned  merchandise  to  the  house  of  W»  dc  D.  Flower,  to 
be  sold  on  their  account;  that  sales  were  made  of  these  goods, 
and  that  the  sum  of  twelve  hundred  and  tweatjr-six  dollars 
and  six  cents  is  due  to  the  petitioner. 

The  answer  denies  the  allegations  in  the  petiton,  and  avers, 
that  the  defendant  is  in  no  manner  liable  to  the  plaintiff;  it 
also  contains  the  plea  of  prescription. 

The  judge  of  the  first  instance  decided,  that  the  defendant 
was  Jcu>t  a  partner  as  alleged  in  the  petition,  and  gave  judg- 
meift  against  the  plaintiffi  From  that  judgment,  this  appeal 
istidcen# 

A  question  has  been  raised  on  the  argument  here,  which  as 
fiur  as  we  can  gather  fix>m  the  proceedings,  was  not  made  in 
the  court  below.  It  is  contended  that  the  general  issue  pre- 
sented bj  the  answer,  puts  Ae  plaintiff  on  the  proof  of  his 
right  tosue  as  surviving  partner,  and  that  having  £uied  to  give 
ihat  proof,  he  should  be  non-suited. 
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The  nniibnn  conrae  of  decmon  in  tins  coort  bas  been^  to  ^^g»wyj^ 
reqvdre  a  special  plea,  wben  the  phdatiff 's  right  to  sue  in  a  » 
vepresentatiTe  ^capacity  is  contested.    When  oar  atteniioa 


was  first  called  to  the  objectbn  made  in  this  case,  ire  tfaoo^  v***! 

it  of  more  weight  than  on  farther  reflection  we  consider  it 

entitled  to.    We  are  unable  to  distinguish  between  the  rep- 

roentative  charactei*  of  the  benr,  executor  or  curator,  and 

that  of  the  surviving  partner  who  claims  the  right  to  collect 

the  debts  and  settle  the  affidrs  of  the  partneisbip.    They  are 

all  legal  assignees;  that  is,  (hej  are  authorised  to  collect  the 

debt  in  which  flie  deceased  had  an  interest  by  virtue  of  a  YH^^if'^ 

power confeired  by  law,  or  a  right  cast  on  them  by  the  death  gyg>J^rg- 

of  the  party  in  whom  the  legal  title  was  vested.    The  true  5f5,bIIt^Si?hI 

distinction  in  relation  to  this  matter  we  take  to  be,  that  where  ^SSL^^H^Z 

ttie  plaindff  claims  through  a  contract,  the  general  issue  Sv^nSMMi^ 

puts  him  on  the  proof  of  it;  where  he  sues  in  a  representa* 

live  capacity  created  by  the  law,  it  does  not. 

The  agreement  from  which  the  defendant  is  diarged  to 
he  responsible  for  tiie  debts  of  W.  A  D.  Flower,  was  redu- 
ced to  writing,  and  has  been  produced  in  evidence.  The 
first  part  of  it  relates  to  the  manner  and  time  tiie  defendant 
was  to  advance  to  the  firm  the  sum  of  twenty  thousand  dot 
lars.  The  clause  of  the  contract,  which  it  is  materiiJ  in  the 
decision  of  tins  cause,  is  in  the  fellowing  words:  ^  And  the 
said  W.  &  !>•  Flower,  on  their  part,  engage  and  bind  them- 
selves to  pay  to  the  said  Laurent  SfUlauden,  an  interest  at 
tiie  rateof  ten  per  centum  per  annum,  on  any  or  all  sums  of 
money  so  received  by  them  of  the  said  Afillaudon,  from  the 
period  from  which  they  shall  have  received  tiie  same,  until 
tiiey  shall  refimd  and  repay  it  to  him.  Which  time  of  veiflft* 
horsement  will  not  exceed  the  first  day  of  July,  1S9S;  the 
interest  to  be  settled  and  paid  up  ycariy,  on  the  first  day  of 
July  ^(mT  each  year,  to  Laurent  Millaudon,  until  the  three 
years  have  expired;  and  in  conrfder»fion  of  tiiesura  so  fiir* 
cidied,  or  to  be  famished  by  the  said  Laurent  Millaudon  to 
Ifae  said  W.  &  D.  Flower,  vir:  by  Ui  endorsements  of  their 
aotesof  acoommodatioB  as  aforesaid,  and  by  the  advances  of 
money  as  before  menrtioflied,  the  wiM4e  amounting  to  twenty 
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KM?«yPM*  diooHmd  dollan,  the  said  W.  &  D.  Flower  will  give  to  Lao. 
s  rent  Millaudon  their  obligation  secured  bj  Heniy  Flower, 
James  Flower^  Joseph  h.  Finlaj  and  J«  C.  Faalkner,  and 


MKma,BTc.  also  one-third  part  of  the  profits  of  the  new  establishment, 
under  the  firm  of  W.  &  D«  Flower,  which  is  to  take  place 
on  the  first  daj  of  Jnlj  next,  and  continue  until  the  first  of 
Jnlj,  1825,  of  which  copies  are  to  be  fiimidied  each  of  the 
parties."  This  agreement  is  signed  by  Millaudon  and  W,  & 
D.  Flower* 

The  commercial  law  of  the  United  States,  or  rather  of  our 
sister  states,  would  hold  the  defendant  liable  for  |the  debts  of 
the  partnerdiip  on  a  contract  such  as  this.  The  d<»inant 
partner  is  made  responsible  to  the  creditors  of  the  firm  as  soon 
as  he  is  discoyered,  whether  they  had  a  knowledge  or  not 
fliat  he  was  a  member  of  it  when  thej  contracted,  and  a 
li^t  given  to  partake  in  the  profits  constitutes  him  a  partner. 
It  is  held  that  such  a  right  in  itself  is  inconsistent  with  any 
o&er  character;  that  the  profits  of  the  business  create  a  fund 
which  all  who  contract  with  the  partnership  have  a  right  to 
look  to  lor  payment;  and  that  it  is  a  fraud  on  those  who  deal 
vhJOk  it,  for  any  to  abstract  ihat  fund,  and  at  the  same  time 
escape  from  responsibility  firom  those  contracts  by  which  that 
fimd  was  created. 

Whether  such  be  the  rule  of  otir  law,  is  the  main  question 
in  the  cause. 

But  before  examining  that  question,  another  point  raised  by 
the  defendant  must  be  disposed  of.  He  contends  that  the 
agreement  by  which  W.  &  D.  Flower  promised  to  let  Mil- 
laudon hare  a  share  of  the  profits,  was  nothing  more  than  a 
contract  o£  sale  or  exchange.  He  refers  to  the  terms  of  the 
agreement  in  which  it  is  said  that  in  consideration  of  the 
money  to  be  advanced  by  him,  the  endorsements  to  be  fur- 
nished, dec.  they  were  to  give  their  notes  jointly  with  other 
persons,  and  the  ono'third  of  the  profits  of  the  establishment. 
Whether  these  stipulations,  if  there  were  no  other  in  the  act, 
would  make  flie  contract  one  of  sale,  or  would  be  conridered 
nothing  more  than  a  device  to  disguise  usury,  we  need  not 
slop  to  inquire.    In  assuming  the  position  just  noticed,  ibe 
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defendant  has  wholly  overlooked  a  previous  part  of  the  agree>  ^'SyL?"- 
ment,  by  which  it  is  expressly  covenanted,  that  he  was  to  be  «==aii» 
paid  the  principal  advanced  by  him,  with  ten  per  centum    tuBTimrtt 
interest.     As  this  was  all  the  law  permitted  him  to  recejve  for  'ARTintB,»«o. 
the  advances  made  by  him,  the  money  could  not  be  in  addi* 
tion,  a  consideration  for  either  sale  or  exchange.    Hence  it 
is  clear  he  gave  nothing  for  the  profits,  and  to  constitute  either 
sale  or  exchange,  one  thing  must  be  given  for  another. 

This  brings  us  to  the  main  question  in  the  cause.  It  is 
contended  that  in  Louisiana  there  can  be  no  such  thing  as  an 
implied  partnership;  the  law  contemplates  and  requires  an 
agreement  written,  or  verbal,  to  that  effect;  the  assent  of  the 
parties  to  the  existence  of  the  partnership  is  necessary  to  its 
formation. 

If  the  law  of  Louisiana  be  so,  it  should  be  immediately 
changed  by  the  legislature;  for  no  state  of  things  could  be 
readily  conceived,  more  injurious  to  the  public  interests, 
which  would  more  embarrass  commercial  transactions,  or 
furnish  greater  facilities  to  the  commission  of  fraud.  -  No  one 
could  then  deal  safely  with  a  firm  until  he  examined  thdr 
articles  of  partnership.  Men  might  trade  under  a  partnep^ 
ship  name,  and  by  a  secret  agreement  among  themselves^ 
escape  finom  the  responsibility  which  attached  to  the  charac- 
ter in  which  they  held  themselves  out  to  the  world.  The 
law  is  not  so  understood  by  the  commercial  world,  and  the 
general  understanding  on  the  subject,  this  court  believes  is 
conformable  to  law.  If  there  even  existed  no  other  rules  in 
relation  to  partnership  but  those  found  in  the  Civil  Code^ 
which  was  in  force  at  the  time  this  transaction  took  place, 
it  would  be  difficult  to  come  to  the  conclusion  to  which  Ae 
aigument  offered  by  the  defendant  leads  us.  Itis  true,  that 
work  says,  an  agreement  of  the  kind  is  formed  by  consent 
alone.  But  may  not  consent  be  proved  by  acts  as  well  as  by 
words?  Are  not  the  acts  in  truth  the  better 'proofs  when 
they  are  irreccmdlable  with  any  other  state  of  things  than  a 
partnership?  Toullier  tells  us  it  is  not  merely  by  words  or 
by  writings,  that  consent  is  shown,  it  may  be  proved  by  signs, 
by  acts,  and  sometimes  even  by  silence.    Tl^e  permission  to 
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mmm^Bati  — ke  Jhis  contract  tJHikur  veri»ally  or  mi  writingyig  mriitJiiUiud 
bj  the  court)  at  nothing  more  than  an  e&iinciatioii  of  the  nde 
tlMt  the  agreement  need  not  be  reduced  to  writing.  It  would 
iM| ■Ml.  }^  gi?ittg  an  efiect  to  theargument  contrmrio  jeiini,  of  which 
we  are  not  aware  that  anj  example  ejptts,  were  we  to  ceo- 
di«fe  from  these  exprefldona  ttiat  the  legiilatnre  intended  i» 
introduce  a  role  of  evidence  in  regard  to  this  con  tracts  wUdi 
does  not  exist  in  relation  to  any  other  that  may  be  prored  by 
paroK 

But  admitting  that  such  waa  the  nde  of  law  as  between 
tbe  partners^  there  is  no  foundation  whatever  to  apply  it  to 
third  parties  who  trade  with  them.  The  general  role  is^tiiat  ^ 
•very  nsan  is  bound  by  the  character  or  quaBty  which  he 
assumes  in  his  contracts*  If  parties  hold  themselves  oat  to 
the  world  as  partnerst  they  are  bound  as  partners  by  tbeir 
actsy  no  matter  what  may  be  the  agreenent  between  dieok- 
lata  amadMoti  sdvos*    Wo  aro  stttisfied,  therefi)rc,  that  as  to  third  penons 


to  tka  Cods,  Mrt- 

Bmhto  a*!^^  there  xid|^t  bave  been  an  implied  partnership  under  our  loi^ 

vnoM,  mof  i^w    The  late  amendments  to  our  Code  expressly  recog^ 

nise  the  responsibility  which  may  be  incurred,  by  acts  firom 

which  such  €in  implication  caa  be  rnade^    Leu  Code^  SiSSO. 

But  this  case  cannot  be  decided  alone  on  the  pvovisums 

found  in  the  Cirii  Gbds  on  partnership*    That  work  guarded 

against  the  inference  of  die  Msa^existence  of  other  roles  to 

which  courts  should  recur  for  the  4eciBt<m  of  cases  before 

ihwh  ^7  ^  declaration  that  its  proviooiiwi  ^  ^9fkr  to  con^ 

mercial  partnerships  inasmuch  only  as  they  do  not  centaiBi 

aoiy  thing  contrary  to  the  laws  aad  usages  of  cammeieiu'' 

When  the  tribunals  of  this  comitrj  were  first  called  on.  to 

Tu  UAUM,  "Uwi  M^terpret  this,  and  a  similar  provision  in  our  Uw^  there  waa 

SiiaiSP*  fa  6""^^  ^^^*  ^  ^^^^  ^^8  *»*  usages  of  coiwiercey  refon»iee 

^^Ll^  ^^  ^^^  m^e.  It  was  fina  Uy  concluded,  though  not  withsnt 

^f^^tdZ  bositatlony  that  they  must  have  bad  in  vi^w  the  usages  and 

£r  SathS^  laws  prevailing  in  our  sister  states^  unless  these  laws  aad 

ttctoJiwS|gMipo-  usages  conflicted  with  the  positive  legisliEitien  of  Spain,  or 

fa  mSliiSMrto  ^^^  ^^  opposition  to  local  usages  prevailing  in  Louisiana* 

!estf,yy  ^  Whatever  dJUSIoully  attended  tins  decioMt  when,  fimt  made, 

^lemcaAb^  noRQ  in  foUowing  It  mw«    A  eottAdaral^  tinpe 
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has  elapsed  since  it  was  made  {Public.     Contracts  almost  ^J2J*^"' 
innumerable  have  been  executed  in  reference  to  it.    Rights  ■"■ 

have  been  repeatedly  adjusted  under  its  authority.  Property  suRYirnro 
to  a  large  amount  acquired  in  relation  to  it;  and  stranger  '^t««»"«- 
than  all  these,  the  legislature  of  the  state  by  their  silence  Mai-wypwr. 
on  the  subject,  have  authorised  the  belief  that  the  court  cor- 
rectly interpreted  the  previous  expression  of  their  will.  We 
must,  therefore,  look  to  the  law  merchant  of  the  United 
States,  for  the  consequences  attending  acts  such  as  are  proved 
in  this  case,  on  the  defendant.  Then,  as  has  been  already 
stated,  the  question  is  not  susceptible  of  doubt  in  relation  to 
strangers  contracting  with  the  firm,  though  as  between  the 
parties  themselves  a  diflerent  rule  may  prevail,  or  one  at 
least  modified  in  many  important  particulars.  It  is  unneces- 
sary  to  cite  all  the  cases  in  which  the  doctrine  has  been 
recognised.  One  will  suffice.  The  Supreme  Court  of  the 
United  States  has  lately  declared  the  rule  to  be  perfectly 
settled,  that  a  party  who  shares  in  the  profits,  although  his 
name  be  not  in  the  firm,  is  responsible  for  its  debts.  In  the 
present  case  the  defendant  contracted  for  these  profits,  and 
received  ihem.     5  Petersj  561. 

The  agreement  was  made  in  1822,  and  we  have  examined 
the  Spanish  law  to  see  if  there  were  any  positive  provisions  in 
it  which  forbade  a  partnership  being  implied  from  the  acts  of 
the  parties.  We  find  nonesuch.  On  the  contrary,  there  is  an 
express  law  of  the  Partidas,  that  if  a  man  is  to  have  a  share 
in  the  profits  of  a  partnership,  he  must  bear  his  proportion  of 
the  losses.  The  author  of  the  Curia  Phillipica^  puts  several 
instances  from  which  such  a  connexion  may  be  inferred. 

A  minor  objection  remains  to  be  noticed.     It  is  urged  that 
there  is  no  evidence  the  goods  sold  came  into  the  hands  of 
W.  &L  D.  Flower,  after  the  time  the  partnership  commenced; 
and  that  if  they  were  previously  delivered,  the  defendant    VrntmSaafym 
can  in  no  event  be  responsible.     We  think  on  the  contrary,  ^SJJi,ijJ*J^  ^J 
t|iat  it  is  immaterial  when  the  goods  reached  them,  if  (as  was  {JSJ^oT'iilif^^iot 
the  case  here,)  the  firm  disposed  of  them.    No  matter  how  SStoJ?*"****"' 
irregular  the  taking  possession  by  the  partnership  may  have 
been,  the  owners  of  the  goods  had  a  right  to  approve  of  the 

act,  and  call  on  the  factors  for  the  proceeds  of  the  sale. 

52 
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***-?'*?-?'*•     It  ifl)  therefore,  ordered,  adjodged  and  decreed,  ttat  At 

MMB^MMK  jadgment  of  the  District  Court  be  annulled  and  reyerted; 

'^^'      and  it  is  further  ordered  and  decreed,  that  the  idaintiff  do 

friHiiKirBiM,  reooyer  of  tihe  defendant  the  sum  of  twelve  hundred  and 

COMLr 

AppsLtAirT.  twenty  dollars  and  six  cents,  with  interest  from  jvdkial 
demand  nntil  paid,  and  costs  in  both  courts. 


PULLY  w.  SPANGENBERG.— COMLY  APPELLANT. 

APPXAL  PROM  THX  PARISH  COURT  VOR  THX  PARISH  AITD  CITT  OP  FBW-OBI.SAMS. 

An  interveniiig  party  rsskUDg  in  Philftdelphia,  daimfaigaprivfle^oa  [noptatj 
nttaehed  in  the  rait,  may  show  that  advances  hapie  been  made  by  hiaagent 
In  NewOrieans,  on  the  property  shipped  by  tiie  latter,  and  coosigBed  to 
the  eerrespondent  of  the  party»  in  Havana ;  and  he  may  shovr  the  manaer 
in  which  the  invoice  of  the  property  is  made. 

A  party  cannot  prevent  a  causa  from  being  remanded,  by  »^i**injt  the  fiict, 
of  which  the  judge  of  the  inferior  coort  enoneoaaly  rjnf Ird  tht  ffridnnrt^ 
offered. 

This  action  was  commenced  hj  sequestration  and  attach- 
ment of  four  hundred  kegs  of  lard,  by  the  plaintiff  claiming; 
the  privilege  of  vendor.  On  the  day  of  the  purchase^  the 
defendant  and  vendee  consigned  the  lard  to  the  correspoa- 
dent,  in  Havana,  of  Samuel  Comlj,  living  in  Philadelphia* 
It  was  received  and  shipped  at  New-Orleans,  bj  Samuel 
Thompson*  The  bills  of  lading  had  been  signed,  and  ad- 
vances made  bj  Thompson  on  the  lard,  whefi  the  defendant 
removed  from  the  state.  Comlj  intervened,  and  claimed 
privilege  on  the  lard,  for  his  advances. 

Judgment  was  rendered  for  the  plaintiff^  and  the  intervenor 
appealed. 

Mj^Uh^  ibr  mppeUaiit 
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1.  Tke  court  IkOow  erred,  as  is  Stated  in  the  different  bilk  B««^^ 

of  exceptions*  ai«x=ai— » 

3.  The  plaintiff  did  not  legally  prove  his  debt  v^ . 

3.  The  plaintiff  had  lost  his  privilege,  and  the  intervener  "^"'"^ 

had  acquired  one*  ArrsuAVT. 

Bosdiwj  for  appellee* 

L  The  plaintiff's  case  is  fully  made  out  by  the  testimony 
on  record* 

2.  The  lard  was  still  in  the  possession  and  at  the  risk  of 
Spangenberg;  therefore  Pulley's  privilege  was  unimpaired 
at  the  time  he  exercised  it. 

3.  Thompson  was  not  the  agent  of  the  intervener;  the 
transaction  was  a  personal  one;  the  receipt  for  the  money 
advanced  was  taken  in  Thompson's  individual  capacity;  and 
there  was  fraud  and  collusion  between  Spangenberg  and 
Thompson* 

The  opinion  of  the  court,  Mathews,  J.  absent,  was  de- 
livered by  Martdt,  J. 

Comly,  an  intervening  party,  who  claims  a  lien  or  privi- 
lege on  the  property  attached  by  the  plaintiff,  is  appellant 
of  a  judgment  in  favor  of  the  latter,  on  a  verdict,  which  he 
made  a  vain  effi>rt  to  set  aside. 

He  has  drawn  our  attention  to  a  bill  of  exceptions  to  the 
opinion  of  the  court,  who  refused  leave  to  ask  Crosby,  a 
witness  under  examination,  whether  he  knew  of  any  advances 
having  been  made  by  Thompson,  the  interveniug  party's 
agent,  in  New-Orleans,  for  and  on  account  of  him  (the  in- 
tervening party)  on  merchandise  shipped  to  other  places,  and 
how  the  invoices  of  shipments  were  made  out.  This  was 
objected  to,  on  the  ground  that  the  question  was  irrelevant, 
as  no  agency  was  shown  in  Thompson  to  make  such  advances, 
and  he  could  not  prove  his  agency. 

The  interveping  party  claimed  a  lien  or  privilege,  for  ad- 
vances made  on  the  merchandise  attached,  through  the 
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Kij^sMjEht.  agency  of  Thonipaon,    It  was  not,  therelbre,  irrelevant  to 

'■■»"»=''="  establish  the  fact,  thHt  Thompson  had,  as  the  agent    of  the 

V9.         intervening  party  and  for  his  account,  mad^  advances  to 


coMLBT    '  P^i'soi^s  shipping  goods  to  the  consignment  of  theinterveiiing 

ArrsixAST.  party's  correspondent,  and  to  establish,  by  the  conibrmity  of 

Mrt^*^!Sd^  the  invoice  in  the  present  case,  to  those  of  other  mercfaan- 

cbiniBff  ft  priTi-  dise  on  which  advances  were  made,  that  the  goods  attached 

ten  OB  nmonfy 

■iteehad  la  the  wcro  actoal  goods  on  which  advances  were  made.    We. 

salt,    maj  Aow  ^ 

1m  hmtmZ  ^^^^^^^^^  think  the  Parish  Court  erred. 
i7«w%riMS7^  M      ^^^  ^^^  plaintiff  has  contended,  that  he  has  a  right,  by  his 
pedl^^Sletoi^^  admission  of  the  fact  intended  to  be  proven,  to  prevent  the 
SfoomM^aBdeat  causc  to  bc  remanded,  and  to  require  our  decision  of  it,  on 
Havus;  ud  he  the  cvidencc  introduced,  coupled  with  this  admission. 

maf    diow    the 

■uMr  la  whkh     When  a  cause  is  to  be  tried  by  a  jury,  both  parties  have 
an  undoubted  right  to  a  verdict  at  their  hands,  and  to  their 


examination  of  every  piece  of  legal  evidence  which  either 
of  the  parties  may  deem  it  his  interest  to  present;  and  neither 
has  a  right  to  withdraw  the  fair  examination  of  the  case 
on  legal  evidence,  from  the  jury,  and  demand  our  judgment 
thereon,  uppn  any  admission  which  he  may  think  his  interest 

j^  ^^^^ ^  allows  him  to  make.    The  party  whom  his  adversary  pre- 

SST'beia/'rr  "^^^^  ^  introduce  legal  evidence,  has  no  need  to  eke  out,  in 
■it£i  tiM  ih!^  ^^^  ^^^  manner  he  can,  the  evidence  he  is  allowed  to  offer; 
Mf  of  the  to-  but  may  at  once  take  his  bill  of  exceptions,  and  depend  on 
MNH^ri^j^irtMi  having  his  case  sent  back,  and  the  opportunity  given  him  to 
have  any  legal  piece  of  evidence  he  may  wish  to  introduce^ 
presented  to  the  jury. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  annulled,  avoided  and  reversed,  the  verdict  set 
aside,  and  the  case  remanded,  with  directions  to  the  court 
to  allow  the  intervening  party  to  put  to  the  witness  the 
question  mentioned  in  the  bill  of  exceptions;  the  appellee 
paying  costs  in  this  court 
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EAMram  Dui 
MORTON  v«.  RILS.  •  >= 


APPEAL  FROM  THK  COURT  OF    THE   FOURTH  DISTRICT,    TBS    JUDGE    OF    THE 

THIRD    PRESIDIHO. 

The  deelantion  of  a  party  to  his  adveiwyi  or  in  his  presence  when  admitted 
vneontradieted  or  even  weakly  defended,  is  admissible  when  offered  bjr 
the  party  who  made  it,  in  order  to  establish  the  evidence  which  results 
from  the  admission,  silence,  or  weak  defence  of  his  adversary. 

In  an  action  on  a  contract  for  work  and  labor,  where  the  defendant,  pleading 
that  the  plaintiff  has  not  performed  his  obligation,  claims  of  the  latter 
damages  in  compensation  or  reconvention,  he  must  prove  that  the  latter 
has  been  put  in  mord. 

This  suit  was  broaght  on  a  breach  of  a  written  contract 
entered  into  in  Julj,  1830,  by  which  the  plaintiff,  for  one 
IlKNisand  dollars,  was  obligated  to  complete  all  the  wood 
work  in  erecting  for  the  defendant  on  his  plantation  a 
sugar  house,  of  which  the  latter  was  bound  to  furnish  the 
matmals  without  delaj,  when  they  were  wanted.  The  work 
was  to  be  commenced  on  the  15th  of  April,  and  to  be  finished 
in  September.  The  contract  contains  the  following  clause: 
^  If  the  said  J.  B.  Rils  makes  Morton  and  his  hands  wait  for 
timber,  as  many  days  as  he  makes  them,  he  will  allow  him  to 
finish  the  work." 

The  defendant^  admitting  his  signature  to  the  contract, 
denied  that  the  plaintiff  had  complied  with  his  stipulations, 
pleaded  payment  of  a  part  of  the  sum  agreed  on,  ayerred 
that  the  work  was  not  finished  until  November,  and  that  he 
had  thereby  sustained  the  loss  of  fifty-five  acres  of  sugarcane, 
valued  at  two  thousand  dollars,  and  five  thousand  gallons  of 
molasses,  valued  at  seven  hundred  dollars.  He  prayed  that 
so  much  of  the  plaintiff's  account  as  was  just,  might  be 
compensated,  and  for  judgment  in  his  favor  for  the  balance. 

During  the  trial  several  bills  of  exceptions  were  taken, 
which  are  stated  in  the  opinion  of  the  court. 

The  jury  returned  a  verdict  for  the  defendant.  The 
plaintiff  appealed.  J 


414  CASES  IN  THE  SUPREME  COURT 

X«*u«Uii.     Mabtih,  J«  delivered  the  opinion  of  the  court. 


■OETOV 


The  plaintiff  claims  one  thousand  dollars  for  work  and 
labor  on  the  sugar  house  of  the  defendants  plantation,  on  a 
contract  according  to  the  intent  of  which  the  work  is  aver- 
red to  have  been  done,  the  plaintiff  having  been  long  and 
often  delayed  by  the  defendant's  neglect  to  supply  him  with 
nacespaiy  or  suitable  materials. 

The  answer  is  the  general  issue,  but  it  admits  the  defen- 
dant's signature  to  the  contract,  it  avers  the  plaintiff's  neg- 
lect to  comply  with  the  obligation  he  has  assumed,  and  has 
received  partial  payments,  that  the  plaintiff  was  tardy  in  the 
peribrmance  of  his  work,  and  negligent  or  unskiliul  in  its 
execution,  whereby  the  defendant  lost  part  of  his  crop,  and 
otherwise  sustained  other  damage  and  injury. 

There  was  a  verdict  in  his  favor,  the  plaintiff  made  an 
ttMUi^cesflfol  effort  to  obtain  a  new  trial,  and  appealed  £noin 
the  judgment  thereon. 

Several  bills  of  exceptions  claim  our  attention. 

I*  The  first  is  to  the  permission  given  by  the  court  to  the 
defendant's  counsel,  to  ask  a  witness  whether  the  defendant 
bad  not  told  him  he  was  bound  under  a  penalty  of  ten  tboo* 
sand  dollars^  to  complete  the  work  on  the  15th  of  October^ 
and  that  independantly  of  this  sum  he  would  lose  his  crop,  if 
it  was  not  done;  that  the  plaintiff  was  not  able  to  pay  dam^ 
ges  and  had  abandoned  him,  that  if  he  would  send  the 
witness  hands,  and  complete  the  work,  he  would  not  trouble 
hini»  The  plaintiff's  objection  to  the  question  was,  that  it 
was  an  attempt  of  the  defendant  to  use  as  evidence  for  hinn 
adf  his  own  declarations,  out  of  the  plaintiff's  presence*  The 
objection  was  overruled  and  the  plaintiff's  counsel  took  a 
bill  of  exceptions. 

We  are  unable  to  see  how  a  violation  of  all  of  the  prin- 
cipal rules  of  evidence  could  be  defended,  and  think  the  first 
judge  erred* 

II.  The  next  bill  is  to  the  court  snflbring  the  defendanf  a 
ooaiisel  .to  ask,  whether  his  client  had  not  lemonsteted  with 
the  plaintiff  on  his  frequent  absences  and  great  inatteatkn 
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and  neglect,  while  tbe  work  he  had  andertaken  to  compleie  ^^"f^S 
was  going  on.    The  objection  was  merely  the  same  as  in  die 


preceding  bill.  But  the  cases  in  our  opinion  materiallj  diffisr,      mortoh 
the  party's  declarations  to  his  adversary,  or  in  his  presence,       ktlb, 
when  admitted  or  uncontradicted,  or  even  weakly  defended  ^'JjjJjjJ"jj*j» 


are  admissible,  in  order  to  establish  the  evidence  which  Jj,'*''^^  **■ 


resalts  from  the  admissions,  silence,  or  weak  defence  cifb^^SLmow 
party  to  whom,  or  in  whose  presence  the  declarations  ai^  ti 
made.    We  conclude  the  judge  did  not  err,  in  pennUtingttB  fM^r  i«» 
the  question  to  be  put  !^A'Jl^"'*_^!*f 

ni.  A  third  bill  was  to  the  refusal  of  the  judge  to  allow  a  ff^f  i^,,^ 
witness  on  the  invitation  of  the  plaintiff,  to  refresh  his  own  2,^ 
memory  by  looking  over  notes  of  the  testimony  of  the  same 
witness  in  a  former  trial.  The  bill  of  exceptions  does  net 
enable  us  to  judge  of  the  authority  of  the  notes  referred  to. 
If  Aey  were  the  witness'  own  notes,  there  cannot  be  any 
doubt  that  he  might  and  ought  to  have  been  allowed  to 
refresh  his  memory  by  recnrring  to  tiiem. 

As  tbe  bill  of  exceptions  does  not  enable  us  to  ascer- 
tain wbat  notes  are  referred  to,  we  must  decline  acting  en 
them. 

lY •  The  last  bill  was  to  the  introduction  by  the  defendant, 
of  evidence  of  the  damages  claimed  In  the  answer. 

The  objections  were,  the  absence  of  an  allegation  of  the 
plaintiff  being  in  morStj  that  from  the  nature  of  the  contract 
and  the  defence,  there  could  not  be  any  other  breach  of  the 
contract,  than  a  postiive  one;  t^at  &e  contract  states  a  spe- 
cific time  of  performance,  and  lastly,  that  if  the  party  be  not 
in  mordj  no  defence  or  evidence  is  admissible,  which  does 
not  tend  to  show  a  non-performance,  in  relation  to  the  work 
or  its  price,  but  not  in  relation  to  damages. 

The  testimony  was  admitted  as  far  as  it  tended  to  establish 
damages  or  compensatioiif  and  tbe  bill  of  eact^tions  was 
taken. 

Damages  are  not  to  be  churned  of  a  party,  till  he  fats  been 
p«lt  in  mord,  (La.  Code^  1937,)  in  the  case  of  a  negative 
bveach*  Heve  <he  aUegati<Mi  is  that  tbe  paHy  tielgleeted  'to 
perform  the  obligation.    There  cannot  be  any  fisod .  reMon 
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Eunw  Du.  Hiat  tiie  drcomstatice  of  patting  tn  mori  should  b.e  dkpeiued 

JHflfri  18S3L 

as====wiih,  where  damages  are  claimed  in  compensation  or  bjr 

"S''I?r"    reconvention.     A  party's  claim   on   a    contract  may    be 

**-         an  evidence  of  bis  not  havine  performed    the  obligation 

nw-oBLSAHf.  incumbent  on  him,    notwithstanding   he   never    was  put 


^JmnS^Si*^  ^^'^^^'^  ^^^  whera  damages  are  claimed  from  him,  the 
Sm  SS.  pv^^g  ^ohn  in  mord  cannot  be  dispensed  witii,  and  must  be 

the  ptotnol  pTO^^^ 

^^^vbS^iDai  As  illegal  evidence,  was  admitted,  and  the  case  was 
te  tried  by  a  jury,  the  appellant  has  a  right  to  have  the  case 
ht  remanded  for  a  fair  trial  by  jury,  on  legal  evidence  only. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside  and  the  case  remanded  for  a 
new  trial,  with  directions  to  the  judge  not  to  admit  the  testi- 
mony referred  to  in  the  first  bill  of  exception,  nor  to  admit 
evidence  of  damages  claimed,  or  oompensaiiim  for  the  alleged 
negative  breach  of  the  contract,  without  legal  evidence  of 
his  having  been  put  tn  mori:  It  is  further  ordered  that  the 
appellee  pay  costs  in  this  court. 

Burk  and  Daoisj  for  appellant. 


HENDERSON  ET  ALS.  w.  MAYOR,  &c.  OF  NEW-ORLEANS. 

APPEAL  FBOM  THS  COURT  OF  THE  PlRrr  DUTSICV* 

ne  eoiporadon  of  the  city  of  New  Orleans,  poMeases  sach  power  only,  ms 
hat  been  delegated  by  the  legislature;  and  no  power  has  been  delegated 
to  appropriate  to  the  public  use,  private  property,  without  paying  itavali 
tothapraprietoTr 
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A  front  proprietor  of  laad,  haf,  at  any  time,  the  right  to  caU  for  a  jury,  to  ^^J^f^g^'' 
decide,  if  a  change  in  the  levee  can  be  safely  made;  and  if  it  can,  they  have  s====a 

HBNDXRMII 

ao  authority  to  refuse  permission,  because  the  proprietor  will  not  surrender       st  als  . 
part  of  his  property  to  the  public,  or  burthen  it  with  a  servitude,  to  which  ^^^y^^  stc.ov 
other  lands  are  not  subjected.  hkw-o«lbahs. 

This  action  was  commenced  hj  Stephen  Henderson  and 
others,  front  proprietors  of  lots  in  the  faubourgs  Delor  and 
Saulet.  in  the  upper  part  of  the  city  of  New-Orleans,  to  pre- 
vent the  Corporation  from  proceeding  to  open  and  lay  out  a 
public  street  and  levee  over  the  borders  of  their  lots,  formed 
by  the  batture;  or  if  the  Corporation  be  allowed  to  proceed, 
that  the  street  and  levee  be  restricted  to  the  necessary  limits, 
and  the  corporation  required  to  compensate  the  owners,  by 
paying  the  value  of  the  land  used. 

The  petitioners  allege,  they  are  riparian  proprietors  of 
these  unincorporated  faubourgs  of  the  city,  and  that  they 
hold  several  lots,  fronting  on  New-Levee  and  Tchoupi- 
toulas  streets,  situated  on  the  batture,  and  forming  part  of  a 
rural  estate,  fro'nting  on  the  Mississippi.  That  by  an  agree- 
ment annexed  to  their  titles,  they  are  entitled  to  all  the  future 
increase  of  the  batture  in  the  rear  of  their  lots.  The  rural 
estate  of  which  their  lots  form  a  part,  they  allege,  has  fur- 
nished successively,  two  highways  to  the  public,  both  of 
which  are  open,  and  that  one  of  them  has  been  given  without 
compensation;  that  a  good  levee  has  also  been  made  by  them, 
between  the  highway  and  the  river. 

They  further  state  there  is  a  batture  in  front  of  their 
lots  at  low  water,  from  one  to  three  hundred  feet  wide,  suffi- 
ciently elevated  to  be  reclaimed;  that  several  parts  of  the 
batture  are  now  raised  above  high-water  mark,  upon  which  is 
erected  valuable  improvements,  such  as  wharves,  saw-mills, 
timber  and  coal  yards,  which  have  been  several  years  in  use, 
and  are  of  great  service  to  the  port. 

They  then  allege  that  the  act  of  the  legislature  of  March 
16,  1830,  and  the  city  ordinance  of  October,  1830,  under 
which  the  corporate  authority  is  proceeding  to  demolish  these 
works  on  the  batture,  and  to  lav  out  the  said  street  and  levee 
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^St"}p5"*  ^^^^  ^^^^  I^t^  ^^  UQConstitotioDal,     That  by  this  proceed* 

ms===a  iog,  the  corpprajtion  has  slandered  their  titles  to  their  danage^ 

"Vt  AL8.     twenty  thousand  dollars;  and  the  strip  of  land  about  to  be 

MAToiL  xTc  or  ^^^^  ^^^  ^^  strcct  and  levee,  they  allege  is  worth  one 
K»w-«mLSAiii«  hundred  thousand  dollars. 

An  injunction  was  granted,  staying  the  proceedings  of  the 
defendants. 

The  counsel  for  the  corporation,  denied  the  plainliffi'  alle- 
gations, and  averred  that  by  the  laws  of  Louisiana,  no  person 
has  the  right  to  erect  work  or  buildings  on  the  beds  of  rivers 
or  navigable  streams,  or  obstruct  the  public  use  of  thenu 
That  no  person  is  permitted  to  make  any  new  levee  or 
embankment  in  front  of  those  which  formerly  existed,  withont 
the  authority  of  the  corporation  or  police  jury  of  the  parish; 
and  that  these  authorities  respectively  within  their  limits, 
have  power  to  make  all  needful  regulation  respecting  cause- 
ways, bridges,  levees,  and  other  public  highways;  to  remove 
old  levees,  and  make  new  ones* 

The  defendants  further  aver,  that  the  property  in  contest, 
lies  in  the  suburb  Delor,  which  is  incorporated,  and  the  cor- 
poration is  entitled  to  all  the  alluvian  newly  created,  adjacent 
to  the  levee,  and  made  at  its  expense,  in  the  whole  extent  of 
the  limits  of  the  city  of  New-Orleans. 

The  mayor  of  the  city  answered  separately,  and  averred 
that  he  had  notified  the  petitioners  to  demolish  and  remove 
the  works  and  obstructions  they  had  erected  on  the  battore  in 
question,and  justified  his  proceedings  under  flie  act  of  March 
16,  1830,  entitled  ^An  Act  concerning  Levees,'' &c.  and  the 
city  ordinance  of  October,  1830.  He  prayed  that  the  injunc- 
tion be  dissolved* 

The  city  surveyor  deposed,  that  the  old  levee  in  front  of 
the  suburb  Delor,  as  it  now  stands  is  front  of  New  Levee  street, 
and  that  the  distance  between  the  proposed  new  levee  and 
street,  and  the  bank  of  the  river  at  low  water,  is  at  the  widest 
part  fit>m  eighty  to  one  hundred  feet,  and  at  the  narrowest, 
from  fifteen  to  twenty  feet  wide*  He  abo  stated  that  there 
-were  two  saw-mills,  other  works  and  buildings  erected  on  the 
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battare,  which  obstructed  the  navigatioii  of  the  river,  and  ^jj^^fg^"* 
encroached  upon  the  projected  new  levee  and  street,  and  ===== 
that  Ae  banks  of  the  river  were  much  encumbered  with      ^t  ^,. 
lumber  and  other  obstructions.  w.w^/-*-.  «- 

MATOR,  ETC.  OF 

The  record  contains  the  following  admission.  ^It  is  admit-  niw-oruah«. 
ted  that  the  plaintifis  arc  the  proprietors  of  the  dificrent  lots 
of  ground  as  stated  in  their  petition,  and  as  such^  entitled  to 
the  increase  of  the  batture  in  front  of  the  same." 

There  was  judgment  dissolving  the  injunction  and  recog-* 
nising  the  authori tj  of  the  Corporation  to  clear  the  shores  of 
the  river,  to  remove  obstructions,  to  determine  what  space 
shoidd  be  left  open  along  the  same,  and  to  lay  off  levees,  streets 
and  highways,  6cc.  From  this  judgment,  the  plaintiffi 
appealed. 

On  the  appeal,  the  judgment  of  the  District  Court  was 
affirmed.     Fide  3  La.  Rep.  563. 

At  the  second  trial,  the  District  Court  again  dissolved  the 
injunction,  but  oiily  so  iar  as  related  to  making  the  levee, 
and  continued  it  in  force  as  to  the  opening  of  the  new  street, 
until  the  plaintifis  were  indemnified  and  compensated  for  all 
the  damages  and  loss  sustained  by  them,  in  consequence 
thereof. 

It  was  admitted  by  the  parties  as  follows, viz:  1.  <<That  the 
ground  in  controversy  formed  part  of  a  rural  estate,  of  which 
Madame  Delor  Sarpy  was  owner." 

S.  ^That  Madame  Delor  Sarpy  was  the  true  and  lawAtl 
owner  of  the  batture  in  front  of  said  estate.^ 

3.  ^That  all  the  plaintlffi  derive  title  from  Madame  Delor 
Sarpy." 

Two  witnesses  deposed  that  Tchoupitoulas  street  was  Ae 
high  road  and  levee  in  front  of  the  property  of  Madame 
Delor  Sarpy  and  Saulet,  until  1808;  that  the  present  road 
and  levee  is  now  between  Tchoupitoulas  street  and  the  river, 
called  ^Jfeo'Leoee  streety^  which  was  made  by  the  proprietors 
of  property  in  front  of  the  faubourgs  Delor  and  Saulet,  and 
is  now  open  and  used  as  a  public  highway. 

A  plan  and  representation  of  the  locus  in  quoj  embracing 
the  battore,  lets  and  works  of  the  plaintiffs,  and  the  sftuatfon 
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£^B»^i«  of  the  AtaboargB  Ddor  and  Saulet,  was  introdaced   ia 
=====  evidence. 

^  Yt'als!'         Judgment  having  been  rendered  on  the  second  trial  for 
KATOR 'btc  of  ^^  plaintiffi,  the  defendants  appealed* 

VSW-ORI.XAjri. 

Porter,  J.  delivered  the  opinion  of  the  court 

The  plaint! f6  state  themselves  to  be  the  riparian  proprie- 
tors of  front  lots  of  certain  unincorporated  fauboui|p  of  the 
citj  of  New-Orleans,  and  from  the  petition  filed  by  them,  it 
appears  thej  had  several  objects  in  view.  1.  To  prevent  the 
corporation  from  making  a  levee  on  the  batture  lying  in 
front  of  their  property.  2.  From  making  a  road.  3.  To 
prevent  the  mayor  from  removing  or  causing  to  be  removed, 
certain  works  which  they  had  erected  on  the  said  batture; 
and,  4.  In  case  the  court  should  decide  that  the  corporation 
had  the  power  to  order  a  new  levee  and  road,  that  they 
might  be  decreed  to  make  ccMnpensation  to  the  plaintiffi,  for 
the  ground  so  taken  for  the  road  and  levee,  or  for  that  whicb 
they  had  formerly  furnished  to  make  another  nted,  lying 
further  back  from  the  river. 

The  pleadings  and  proceedings  in  the  court  of  the  first 
instance,  enabled  the  parties  to  bring  before  this  court  by 
appeal,  the  question  in  relation  to  the  right  of  the  corporation, 
to  remove  the  obstructions  which  the  plaintiffi  had  inter- 
posed to  the  public  use  of  the  batture.  We  were  of  opinion 
the  mayor  of  the  dty  had  a  right  to  abate  them;  but  we 
reserved  the  questions  as  to  the  claim  for  compensation  for 
the  ground  which  was  to  be  taken  for  a  road  and  levee* 

The  parties  have  since  litigated  this  matter,  and  the  defen* 
dants  have  appealed  from  the  judgment  of  the  District  Coor^ 
which  absolved  them  from  any  claim  for  the  land  taken  as  a 
levee,  but  condemned  them  to  remunerate  tlie  plaintifiB  (6t 
that  destined  finr  a  road  or  street 

The  argument  at  the  bar,  covered  a  great  deal  mom 
ground  than  we  have  found  it  necessary  to  examine,  in 
making  up  our  minds  on  the  rights  of  the  parties.    Aninqoiiy 
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into  the  general  principles  of  law,  in  matters  of  this  kind,  we  ^^'"^[LjP"' 
consider  unnecessary,  as  in  our  judgment,  the  case  must  be  = 

decided  on  the  positive  enactments  of  the  statute  law  of  the       stals. 
state.  •*• 

It  appears  from  the  evidence  in  the  cause,  that  two  roads  Rftw-oiii.Bja». 
have  been  previously  taken  bj  the  public  over  the  land 
which  the  plaintiffi  now  own.  The  first  is  proved  to  have 
existed  sixty  years,  and  is  most  probably  that  which  was  laid 
out  immediately  after  the  land  was  conceded,  and  in  virtue 
of  a  condition  express  or  implied  in  all  grants  of  land  by  the 
former  governments  of  Louisiana,  that  the  grantee  should 
fiimish  ground  for  a  public  highway.  The  second  is  of  much 
more  modem  destination.    Both  are  now  used  by  the  public* 

As  the  condition  in  the  original  grant  has  been  complied 
with,  we  are  compelled  to  look  elsewhere  for  the  authority  of 
a  municipal  body,  to  appropriate  the  land  of  individuals  to 
their  purposes,  or  to  the  use  of  the  public,  without  compen-* 
sation.  Our  researches  in  this  object,  have  been  wholly 
unsuccessful.  The  Lomsiana  Code  expressly  declares,  that 
^no  one  can  be  divested  of  his  property,  unless  for  some  pur- 
pose of  public  utility,  and  on  conrideration  of  an  equitable 
and  previous  indemnity,  and  in  a  manner  previously  pre* 
scribed  by  law."    Leu  Code* 

Admitting  the  right  to  property,  and  the  right  that  it  shall 
not  be  taken  from  the  owner  without  compensation,  to  exist 
in  Louisiana  merely  at  the  will  of  the  legislature,  and  that  it 
cannot  claim  a  higher  sanction  and  a  more  powerful  protec- 
tion from  principles,  which  if  not  expressed  in  the  constito* 
tion  of  tlie  state,  necessarily  flow  from  free  institutions,  we 
have  been  unable  to  find  any  law  which  sanctions  the  preten* 
rions  of  the  defendants.  There  is,  on  the  contrary,  express 
legislation  in  opposition  to  them. 

By  the  15th  section  of  the  original  act  of  incorporation,  a 
]iower  is  given  to  the  Corporation,  to  open,  widen,  and  ccm* 
tinne  streets,  ^and  if  for  such  purpose,  the  ground  of  any 
person  or  body  corporate  is  necessary  to  be  had,  the  city 
council  shall  endeavor  to  purchase  the  same  at  a  reasonable 
price*"    The  act  then  proceeds  to  provide,  ttiat  in  case  the 
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^^^M^rffln  "*  proprietor  and  the  city  representatives  cannot  agree  on  the 
'  price,  a  jury  shall  be  called  to  assess  the  ralae,  and  the 
ST  ALs.      damages  the  o?mer  may  sustain*    3  Moreau'i  DigtH^  1 15. 
*'•  After  an  interval  of  twenty-seven  years,  we  find  the  legis- 

■ATOK,  XTC*  OF  ¥  ^  '  ^ 

mw-oftLSAvt.  latere  of  the  state  acting  on  this  subject,  and  with  a  perfect 
ccmibrmity  in  relation  to  the  right  of  owners  of  property^ 
required  for  municipal  purposes,  being  reimbursed.    The 
first  section  of  the  act  entitled  ^an  act  to  regulate  the  open* 
ing,  laying  out,  and  improving  streets  and  public  places  in 
New4)rleans,  and  its  suburbs  corporated  and  non4ncorpo» 
rated,  and  in  the  hanKeux  of  the  same,''  gi^^9  in  terms  more 
comprehensive  than  the  act  of  1805,  the  authority  to  tbe 
mayor  and  city  council,  to  lay  out,  form,  or  open  any  street, 
place,  &c.  and  to  take  possession  of  any  lots,  dec.  necessary 
ibr  fliis  purpose;  but  it  farther  provides,  that  if  the  owners  of 
the  property  sustun  a  loss  by  the  act  of  ihe  corporation,  com. 
pensation  shall  be  made  to  them  in  the  manner  pointed  cot 
by  subsequent  provisions  in  the  statute.  See  ads  of  1833, 132* 
Whatever  power,  therefore,  the  legislature  may  have  over 
private  property,  it  is  clear  to  us,  that  they  have  only  dele- 
gated to  the  corporation  of  New-Orleans,  the  right  to  apply  it 
Tto  eocpontkm  ^  their,  or  public  use,  on  paying  the  proprietor  f<v  the  Iom 
orit!^pSl2!!L  he  may  sustain  by  such  a  destination  being  given  to  the 
ZtLfteZ^  dSl^  ground  belonging  to  him;  and  we  are  equally  clear,  that  the 

(Sled  bj  tho  !•■  .,  ^i*i*. 

ffUiitarei  aad  bo  corporattou  cau  possess  no  more  authonty  on  this  subject, 

^^£te  to  tC^  ^^^  ^  legislature  has  conferred  on  them. 
Jj^JJ'JgJJJJ  I*  was,  however,  contended,  that  this  case  presented  an 
{B^jIriSoi?*^  exception  to  the  rule  just  stated,  because  here  it  was  in  the 
power  of  the  corporation,  to  have  refrained  from  ordering 
the  levee  to  be  advanced  nearer  the  river;  and  if  they  had 
so  refrained,  the  property  would  have  remained  batture,  sub- 
ject to  the  public  use;  it  would  have  made  a  part  of  the  bed 
of  the  river,  and  of  the  port  of  New-Orleans.  From  these 
postulates,  it  is  concluded  tiiat  as  they  had  the  power  to  make 
the  ground  susceptible  of  private  ownership,  they  had  a  right 
to  impose  any  conditions  they  pleased  in  rendering  it  so,  and 
that  hence  the  plaintiff  cannot  complain,  if  a  part  is  appro- 
priated to  a  road. 
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This  reasoning,  however  specious  it  may  at  first  appear,  is  ^^'^g^"* 
not,  in  our  opinion,  sound.    It  proceeds  on  the  idea,  that  the  = 

permission  to  extend  the  levee,  is  a  boon  conferred  by  the    "Y^^J!*" 
public  on  the  proprietor,  which  may  be  granted  or  refused         ^* 
on  an  arbitrary  discretion.    We,  however,  think  that  every  Hxw-oiu.xANt. 
front  proprietor  has  a  right  to  call  for  a  jury,  to  decide  whe- 
ther the  change  in  the  levee  can  be  safely  made  or  not,  and 
if  the  facts  require  them  to  say  so,  that  they  have  no  authority    ^  ^^^      ^ 
to  refuse  the  permission,  because  the  owner  will  not  surrender  ^^  '£^,  t£ 
part  of  the  property  to  the  public,  or  burthen  it  with  servi-  pry,  ^   deeidS 
tudes  to  which  other  lands  are  not  subject.    The  laws  of  the  leree  eui  be  m^. 

ly  made:   ud  if 

country  give  to  the  front  proprietor,  all  the  batture  formed  u  cu,  di^  imtb 

in  front  of  the  soil  owned  by  him  on  the  banks  of  the  river.  2jJ[~i,,,e£rtli« 
When  this  batture  has  risen  to  a  height  to  be  susceptible  ot^^^^^^^^^^^J^ 
private  ownership,  it  becomes  as  much  his  property  as  thepj^^^fotiilpiilbl 
land  it  is  attached  to.    Motives  of  public  policy,  it  is  true,  ^th^a^SS^^^itadS ' 
have  induced  the  legislature  to  prevent  him  from  using  it  landTanBot 

>•  Jested* 

without  the  consent  of  twelve  riparian  proprietors;  but  when 
the  pubUc  safety  is  not  endangered,  the  consent  ought  not  to 
be  wantonly  refused.  At  all  events,  if  granted,  it  cannot  be 
clogged  with  conditions  inconsistent  with  the  rights  arising 
out  of  that  situation  of  the  property  which  authorises  the 
jury  to  permit  the  levee  to  be  advanced  nearer  the  river. 
The  act  of  1808,  which  requires  a  jury  to  be  summoned,  does 
not  authorise  any  condition  to  be  imposed  in  granting  the 
permission  asked  for. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 

EuuHsj  for  appellants. 

Hennen  and  Rottj  for  appellees. 
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WEST,  SYNDIC,  &c.  w.  McCONNELL. 

ArpxAL  raoH  tbb  covst  op  trs  pirst  distbict. 

The  pendeocf  of  a  mit,  no  matter  by  what  proceta  commeooed,  io  the  oonvt 
of  another  state,  cannot  be  pleaded  to  an  action  instituted  in  a  co  vt  of 
this  state. 

An  attachment,  issued  in  a  suit  in  another  state,  on  the  same  cause  of  actioii, 
may  modify  the  relief  to  which  the  party  is  entitled  in  a  court  of  this  state. 

Where  the  records  of  two  suits  in  another  state,  sewed  together,  were  dvly 
certified  by  the  cleik,  on  the  18th  and  14th  of  a  certain  montli,  and  file 
Judge  certified,  at  the  end  of  the  second  record,  to  the  oflleial  character  of 
the  perK>n  acting  as  clerk  on  those  days ;  kdd,  that  the  judge's  certificate 
was  suflicient,  no  proof  of  fraud  in  annexing  the  records  haTing  been 
adduced. 

It  is  uBneeesiary  for  a  party  to  ipeeiaUy  plead  matten  which  may  or  may 
not  become  material,  according  to  the  course  which  liis  adversary  may 
adopt 

The  insolvent,  previouslj  to  his  failure,  had  accepted  and 
.paid  bills  of  exchange  drawn  upon  him  by  the  defendant, 
residing  at  Nashville.  The  bills,  and  the  balance  of  ac- 
count in  the  plaintiff's  favor,  amounted  to  three  thousand  six 
hundred  and  forty-six  dollars  and  fifty-one  cents,  to  recover 
which  ibis  suit  was  brought.  A  writ  of  attachment  was 
issued,  under  which  a  quantity  of  merchandise  was  seized. 
Judgment  was  rendered  for  the  plaintiff.  On  motion  of  de- 
fendant's counsel,  a  new  trial  was  granted,and  afterwards  a 
second  judgment  was  rendered  for  the  plaintiff,  from  which 
the  defendant  appealed. 

Kellyj  for  appellant,  contended, 

1.  That  the  pendency  of  a  suit,  by  foreign  attachment  in 
Kentucky,  for  the  same  debt,  is  a  good  plea  in  abatement  to 


V9. 

ircoirirsi.x.. 
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teoAier  salt  afterwards  Lrougfat  in  ftia  state,  by  foreign  ^^^^^^J^ 
ftttacfament,  for  the  same  debt.  ''    = 

3.  That  the  seizure  of  prope^  enough  to  paj  the  debt,  itirmoycto. 
ttnder  the  lawful  authoritj  of  anj  court,  either  on  original 
or  final  process,  operates  a  discharge  of  the  debt. 

3.  That  a  aeizare  of  double  the  amount  of  the  debt|  is 
illegal^  excesfiiTe  and  unjust. 

4.  That  judgment  should  hate  been  giren  for  the  Aehof 
dant 

Cathum  and  Lbckm^  iot  appellee. 

Porter,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  from  the  defendant^  a  debt 
due  to  the  insolvent  previous  to  his  failure,  and  an  attach- 
ment was  levied  on  property  of  the  defendant,  found  within 
the  jurisdiction  of  the  court. 

There  were  two  trials  in  the  Court  below,  and  on  both  the 
decision  was  in  favor  of  the  plaintifll  The  proceedings  in 
the  court  below,  and  tibe  causes  which  induced  the  judge  to 
order  a  new  trial,  need  not  be  set  out,  as  the  case  turns  on 
matters  which  are  not  affected  by  th^m.  The  existence  of 
the  debt  appears  to  be  sufficiently  proved.  The  principal 
question  in  the  cause,  relates  to  the  effect  which  an  attach- 
ment should  have,  that  Was  levied  by  the  plaintiff  on  goods 
of  the  defendant  in  the  state  of  Kentucky,  and  which  attach- 
ment was  in  force  at  tbe  the  time  this  suit  was  Instituted. 

Xbe  defendant  has  pleaded  the  suit  in  Kentucky,  on  which 
the  attachment  issued,  in  abatement  of  the  present  action; 
and  he  has  further  pleaded,  that  the  plaintiff  had,  previous 
to  the  institutiiMi  of  this  suit,  funds  belonging  to  the  defendant 
to  an  amocmt  sufficient  to  satisfy  the  cham  of  the  petfiionen 
'  On  the  first  point,  we  think,  the  pekdeiiey  of  asnit  for  the 
tome  cause  of  action,  in  anotbei^  state,  Cannot  abate  %  doit 
lli' oar  courts;  and  ttie  principle!  M  l^hleh^  tbb  doetriM  has  or  f  ^JoTmSI 
Wn  ertsAdi^d,  and  cn^  leMerally  H«!«gtfi^^^'«M  jM  A^^di  ^  ^     '^ 
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^^^jEJuSf'^  alfocted  bj  the  proceiBwbich  ifae  phdntiff  may  resort  to  in 
=  another  countrj  to  enforce  or  assure  his  ri^ti.    We  cannot 


WEST. 


•itUt 


•TifDrc,  ETC.  distinguish  between  the  effect  of  a  suit  in  which  attachment 
M'coNffKix.    isBoed,  and  one  where  the  defendant  was  arrested  and  held 

iatiiecoartorui- to  balL 
ether  tute,  can- 

«  J^*Sdt»S     Bat  though  that  attachment  cannot  deprive  the  plaintiff 
•d^iiMi^oowt  of  ^f  ^g  ^j  j  ^f  ^^p  courts  to  enforce  his  liglrts,  we  are  of  opin- 

iTi^  TT'l^^T  *****'  ^'  reasons  which  will  be  given  hereafter,  that  it  may 
StomMMM?^^^  effect  in  modifying  the  relief  to  which  he  is  endded 
yZi'ISy^  here;  and  it  therefore  becomes  necessary  to  examine  the 
iiaToMirt  exceptions  taken  to  ibe  evidence  by  which  the  defendant 
attempted  to  establish  the  pendency  of  the  suit  in  Kentad^« 
The  defendant  produced  in  evidence,  two  records,  sewed 
together*  One,  of  the  suit  of  the  present  plaintiffs  against 
the^  defendant,  and  another,  of  the  suit  of  the  Bank  of  the 
United  States  against  the  plaintifls,  by  which  they  attached 
and  seized  the  debt  the  petitioner  was  attempting  to  recover 
from  the  present  defendant. 

At  the  end  of  the  first  record  there  is  a  certificate  of  the 
clerk  in  due  form,  but  it  is  not  followed  by  that  of  the  judge. 
At  the  end  of  the  second,  there  is  also  a  certificate  of  the 
clerk  in  due  form  of  law,  and  to  this  the  following  certificate 
of  the  judge  is  added.  ^  I,  Thomas  T.  Crittenden,  sole 
judge  of  the  Jefferson  Circuit  Court,  in  the  state  of  Ken- 
tucky, do  certify  that  Worden  Pope,  whose  certificates  and 
attestations  are  made  to  accompany  this  record,  was,  on  the 
days  of  his  certificates  and  attestations,  viz :  on  the  13th  and 
I4th  days  of  November,  1833,  clerk  of  the  Jefferson  Circuit 
Court  in  Kentucky,  and  keeper  of  the  seal  of  said  court; 
and  that  his  certificates  are  in  due  form  of  law,  and  entitled 
to  fill!  faith  and  credit.'^ 

On  referring  to  the  attestations  of  the  clerk,  we  find  that 
one  of  them  was  made  on  the  13th  and  the  other  on  the  14kHk^ 
BB  the  judge  states.    It  is  contended  that  his  certificate  can- 
not justify  jUie  introduction  of  the  first  record,  because  nan 
^  comtal,  that  is,  that  which  he  refers  to;   that  another  re- 
>  Iwd.ntti^l  htfve  been  obtained^and  attached  to  the  last 
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made  out;   and  that  sach  a  looge  mode  of  introducing  docu-  fiAfrsAsDia. 
ments  would  ai&rd  means  for  the  practice  of  fraud.  i 

It  is  not  suggested  that  anj  attempt  to  substitute  one  record  ^^''^ 
Ibranoiher,  was  made  here.  Such  an  act  would  be  highly  .  «*'  • 
crimina],  and  the  court  cannot  presume  it.  We  are  satisfied  y^r^^^n. 
in  the  present  instance,  that  the  certificate  of  the  judge  fflL^iSS; 
refers  to  the  two  attestations  of  the  clerk  produced  in  evi- wif  dd^tSSi 
dence,  and  we  see  nothing  in  the  act  of  Congress  which  m  tbe  laui  and 
autiiorises  us  to  reject  them,  because  the  judge  certified  both  j~^  ^'^  ^ 
at  the  same  time.  «kt  end  of  tk» 

Moond  raooftL  to 

Bat  anottier  oljectf on  ia  made  to  the  introduction  of  the  SliJSdLp: 
record  on  ttie  part  of  the  United  States  Bank  against  the  S*  "^tJH 
plaintl£E:    It  is  contended  that  the  defendant  should  haTeuS"J'*jU!5i 


-jr^A^uj  |ficcMicu  ujc  «xiBience  oi  me  smt.    we  tnink  otner-  w«««»«j 
wise.    It  is  not  necessaiy  for  a  part/  to  set  out  all  the  evi- ■••i^t'www'Si 
dence  on  which  his  ease  is  to  be  maintained ;  and  more  par-  *^ 
ticularlj,  it  is  not  required  to  set  out  matters  which  may  or  itk« 
may  not  become  material,  according  to  the  course  which  his  f^r%M 
adversary  may  adopt    In  the  present  ease,  the  ffist  of  the  ^v^  -vS 
defence  was  the  attachment  previously  levied  by  the  plain-  ;2;;J*5t,2  ^ 
tiff,  on  property  of  the  defendant,  for  the  same  debt.     The^^?^    "^ 
drcumstance  of  the  right  of  the  plaintiffi  in  that  debt  being 
subsequently  attached,  was  only  important  in  giving  further 
effect  to  that  suit,  and  in  showing  that  there  existed  impedi- 
ments to  the  plaintiff's  releasing  him  from  the  consequences 
of  it,  if  he  attempted  tp  do  so,  to  enable  him  to  recover 
here. 

The  fact  of  the  Bank  of  the  United  States  having  attach- 
ed the  plaintiff's  right  to  the  debt  due  by  the  defendant, 
would  not,  indeed,  be  at  all  material  in  this  case,  were  it  not 
for  a  proposition  made  by  the  plaintiff,  that  he  was  willing 
to  renounce  all  benefit  to  the  action  pending  in  the  state  of 
Kentucky,  and  to  make  that  entiy  on  the  record. 

We  have  already  stated,  that  the  pendency  of  the  suit  in 
Kentucky,  cannot  be  pleaded  in  abatement^  so  as  to  cause  the 
dismissal  of  the  action  brought  in  our  courts,  but  we  think  the 
facts  disclosed  by  tiie  record  of  that  suit,  offer  controling 
cpnrideratidns,  why  flie  judgment  to  be  rendered  iq  tiiis 


^yS^f9^  caae^  should  not  be  abioMe*     It  appeara  4faat  the  phwtiff 
:^  has  there  seised  and  takea  into  possession^  a  large  amount  of 


WEST, 


•Time,  xTc.  propertj  belonging  to  the.  defendant.  If  this  property  had 
H'comrux.  ^^  delivered  to  him  as  a  pledge  or  deposit^  or  as  a  coUatend 
securitj  for  his  debt,  be  could  not  seize  other  property  to 
satisfy  bis  debt,  without  returning  that  which  he  had  receiT« 
ed  to  secure  the  pajment.  We  cannot  distinguish  between 
such  casesy  and  those  where  he  has  resorted  to  the  aid  of  n 
court  of  justice  to  obtain  possession;  and  we^  therefore^  tUnk 
the  judgment  should  be  conditional,  that  the  plaintiflf  is  not 
to  issue  execution,  until  be  returns  the  property  seized  in 
Kentucky;  or,  if  he  prefers  to  proceed  there  and  have  it 
soldi  until  he  credits  this  judgment  with  the  net  proceeda 
of  the  sales,  or  with  the  sum  he  may  recover  from  the 
garnishees. 

He  contends  that  the  release  offered  by  him  to  put  on  re* 
•  cord,  accomplishes  this  object,  and'  insists  that  tbe  United. 
States  Bank  cannot  interfere  with  his  control  over  a  suit 
which  be  commenced*  We  do  not  think  that  tfie  ri^ts  of 
the  defendant  should  depend  on  that  contingency.  The 
question  is  by  no  means  free  from  difficulty,  and  we  do  not 
know  how  the  courts  of  Kentucky  will  decide  it.  The  pbdn* 
tiff  cannot  complain  of  this  delay;  he  has  by  own  act,  placed 
the  defendant  in  a  situation  where  there  is  great  tiak  he  may 
be  compelled  to  pay  the  same  debt  twice,  if  one  should  render 
judgment  against  him  unconditioDally.  It  is  right,  die^foro, 
that  he  should  bear  the  delay  necessary  to  have  the  poasi** 
biKty,  or  rather  probability  of  so  gross  an  injustice  being 
removed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  ro« 
versed;  and  it  is  further  ordered,  adjudged  and  decreed,  that 
the  plaintiff  do  recover  of  the  defendant,  the  6um  of  three 
thousand  six  hundred  and  ibrly-six  dollars  and  fifty-one  cents, . 
with  costs  of  suit.    And  it  is  further  ordered  and  decreed^  - 
that  no  execution  shall  issue  on  said  judgment,  until  the . 
plaintiff  shall  produce  and  file  in  the  reco^s  of  the  Disbict. 
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Court,  evidence  that  the  attachment  ioaied  by  bua  la  the  ^^S£^^^ 
Jeflfenon  Circuit  Court  of  the  State  of  Kentuckj,  §haU  have  = 


been  dismissed  with  leave  of  that  court;   or  that,  if  he  pro-         ^ 
ceeds  to  final  judgment  in  said  cause,  until  he  enters  as  credit 
on  the  judgment  now  rendered,  the  net  amount  of  the  prcH 
ceeds  of  the  property  so  attached  by  him  in  the  said  court; 
and  it  is  further  ordered,  that  the  appellee  pay  the  costs  of 

Mb  a)n»eal. 

> 

.  -.1 


LABADIE  v$.  GUERIN. 

▲PPBAL  FROM  THE  COURT  OF  TUB  FIRST  DISTRIOT* 

A  toftamentary  axecator,  eUuming  the  pofseatioii  of  the  etUtei  b«t  not 
showing  that  the  exeoiition  of  the  ¥riU  has  been  authorised  by  the  Qtnft  o^ 
Probates,  most  be  considered  as  a  mere  strangerf  and  against  him  tha  heir 
Ibyr  a  pait  on]y,  is  entitled  to  the  possession  of  the  whole  estate. 

An  act  which  is  forbidden,  may  beconie  lawiql  by  the  happening  ef  a 
Qontlngeacy  which  renders  it  necessary  and  fQgnlar. 

iThis  action  was  brought  by  an  heir  to  recover  the  sucee*^ 
wm  of  her  deceased  graad«w>n,  in  die  possession  of  the  defen- 
dant.   He  died  a  minor,  a  few  days  after  fais  faflier's  deatih* 
The  defendant  was  enjoined  from  selling  or  diqposiBg  of  the' 
property  belonging  to  the  succession  claimed. 

The  defendant  specially  denied  tihe  plaintiff's  alleged  bei»*> 
ship;  averred  that  the  death  of  the  son  proceeded  that  of  tiie 
&ther,  who  thereby  became  the  heir  of  the  former;  and  that 
bj  the  fiither^s  will  he  was  appointed  his  executor,  and  as 
such  was  entitled  to  the  possession  of  his  property.    He  M* 
not  however  show  that  the  will  had  been  admitted  to  probate. 


« 


•  •  » 


49d  OAM^S  IN  THB  St7PRfiM£  COURT 

EAtTMrDtf.     SvAgnmt  was  rendered  for  the  plaintiff  and  llie  defendant 
s  appealed* 

The  opinion  of  the  court,  Mathxws,  J.  absent,  waa 
delivered  bj  Martih,  J. 

The  plaintil^  as  grand-mother  and  heir  of  V.  Labadie, 
claims  his  estate  in  the  hands  of  the  defendant,  and  prajshe 
maj  be  enjoined  from  selling  it. 

The  defendant  denied  the  phiintiff  being  heir,  or  having 
an  J  interest  in  the  estate,  averred  that  he  is  executor  to  tlie 
will  of  Dr.  Labadie,  father  of  the  plaintiff's  alleged  grand* 
son,  and  as  such  possessed  himself  of  die  testator's  estate,  and 
was  preparing  to  sell  it,  in  pursuance  of  the  directions  of  the 
will;  that  V.  Labadie  left  a  half  sister  on  the  mother's  side, 
and  a  niece,  the  daughter  of  another  half  sister  on  the 
maternal  side* 

The  plaintiff  had  judgment  and  the  defendant  appealed. 

The  record  shows  the  death  of  Y.  Labadie,  his  father, 
and  mother,  there  ia  no  evidence  of  his  having  left  any 
dependant  or  collateral  relations,  as  stated  in  the  answer. 

The  defendant  has  not  shown  that  ttie  executor  o(  flie  w91 
if^SSmUhSi  ^^  authorised  b j  the  Court  of  Probates.  He  must,  there- 
2S  tttrXf^  forty  be  considered  as  a  mere  stranger,  against  such  the 
SlShlMVr^  plaintiff  must  not  necessarily  show  herself  entifled  to  file 
■HtteooDiidMw  whole  estate,  to  demand  the  surrender  of  it.    It  suffices  she 

h^'uTJiSSi!^     She  has  shown  she  is  the  paternal  grand-mother,  but  she 
g  jgjj^jjjj^has  not  shown  that  the  paternal  grand-fether,  nor  the  mater- 
nal grand-feiher,  are  dead.    It  is,  therefore,  possible,  that 
she  is  entitled  to  one-fourth  only  of  the  estate,  and  this  suffices 
to  entitle  her  to  recover  the  whole  of  it  from  a  stranger. 
^J{|JgJJ^^***J     We  had  doubts  whether  the  judge  did  not  err  in  making 
^Jlf^JJj^j^'JJ^the  injunction  to  sell  the  estate,  as  the  will  of  the  fether  may 
tuohvoSE?^ ^  proved,  and  ordered  to  be  executed,  and  the  executor 
then  be  autiiorised  to  sell,  but  we  have  considered  that  an  act 
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kd^bited  to  be  dotie^  may  become  lawfid  by  the  happening  Bai rmr  Difc 
of  a  ccmtingencj)  which  renders  it  necesBary  and  regular«     » 


KEENE  «f.  UZARDI  £T  ALS. 

APPEAL  FltOM  THE  COUBT  OF  THK  PIRfT  D18TBX0T. 

The  nailMr  of  a  Teaiel  if  liable  for  the  lodecent  end  inhumane  eondaet  of 
himself,  and  of  his  crew,  excited  by  him  towards  a  passenger. 

Ownefs  of  veisele  eairsring  passengers  for  money,  are  Mbjeet  to  the  sam« 
mfOfMBMlj  for  a  breach  of  dvty  by  their  olBcen  to  the  passengers,  ai 
Ihey  wookl  be  in  regard  to  merchandise  committed  to  their  care. 

The  facts  are  folly  stated  in  the  opinion  of  the  courts 
delivered  by  Poktbr,  J« 

The  petition  states,  that  the  plaintiff  and  his  wife  embark* 
ted  at  Vera  Croz,  as  cabin  passengers,  on  board  a  schooner 
belon^g  to  the  defendants,  bound  to  the  port  of  New- 
Orleans.  That  the  vessel  had  on  board  a  nominal  com* 
mander  called  Narciso  Fernandez,  bat  that  the  real  and 
effectual  commander  was  one  Manuel  6astanaga,who  was 
entitled  the  pihto.  That  the  said  piloto,  virtually  and  effec- 
tually the  sole  and  absolute  commander  of  said  vessd  during 
jsaid  voyage,  availed  himself  of  every  occasion  to  violate,  not 
only  the  rules  of  decency^  deconnii  and  respect,  but. also  to. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the      taaiaM 
judgment  of  the  District  Court  be  affirmed  with  costs. 

Wad$worth^  for  appellant. 

jRoseltta  and  McMiUen^  for  appellee. 


GASBS  IN  THE  SUFRBHB  COURT 

^  ouiiBge  horaanity  itidf  tawarda  the  pefltiober  and  his  irif^ 
iMB  and  taexpooe  their  TorjliTei  to  be  sacrificed  to  hit  anofieer* 
like  and  atrocious  conduct.  That,  furthermore,  to  gratify 
his  fiend-like  maUgnitj  and  brutalitj,  he,  the  said  piloto,  spoke 
also  of  the  wife  of  die  plainttfi*,  in  the  hearing  of  all  his  crew, 
as  if  to  stimulate  them  to  personal  outrage  against  her,  as 
not  being  the  wife,  but  the  mulreu  or  ptvHituk  of  the  plain- 
tiff, and  finally,  that  during  the  space  of  fourteen  days,  owing 
to  the  atrocities  of  the  ffildo^  the  petitioner  and  Us  Idfe 
were  in  constant  apprehension  of  being  assassinated.  The 
damages  are  laid  at  twenty  thousand  dollars,  and  it  is  aver- 
red that  the  defendants  as  owners  of  the  vessel,  are  responaUe 
lor  the  acts  of  their  agents. 

The  defendants  filed  a  peremptory  exception,  in  wfaich 
they  denied  that  they  were  responsible  to  the  plaintiff  on  the 
facts  alleged  by  him.  The  court  below  sustaining  Ae  excep- 
tion. The  judge  admitted  the  owners  were  responsible  for 
loss  occasioned  by  the  neglect,  and  even  by  the  torts  of  their 
9geat9»but  that  they  wore  not  responsible  fi»r  msdickKis  aadi 
defamatory  expressions  of  the  officers  on  board* 

For  the  purposes  of  this  inquiry,  all  the  facts  and  allega- 
tfms  coDttdned  in  the  petition,  nrast  be  taken  as  imt*  It^ 
Aerofere^  appears,  the  officer  ia  oommand  of  the  v«Mel, 
treated  tiae  petttiotter  and  his  wife,  iuhananely  and  taAe- 
cently,  that  he  did  not  extend  to  them  that  protection  and 
eare  which  is  usual,  that  he  stimulated  his  crew  to  commit 
outrages  on  them,  and  that  during-  the  space  of  fburteen 
days,  they  were,  in  consequence  of  his  conduct,  in  constant 
danger  of  iheir  Mv«s. 

The  qaestloMs,  therefcm,  are  whether  the  c^cer  hiotoelf 
ifaald  be  Hahie  to  an  action  for  sodi  coiiductf  ^d  if  he 
iMrtd,  wbetti^r  the  ownem  of  the  vessel  are  responslUe  for 
l^adflt 


The  MMter  or     1;  And  on  the  first  question  w«  are  clearty  of  oMAfon,  that 

a  tmmI  U  liable  4  J  r  t 

ar  the  todeeeirt  if  flodi  auts  SB  ars  adttiitled  by  tins  exception,  were  ptt>ved 
3E*2dVhto  "*  •'•**«»<5«,  the  master  would  be  responsible  in  diana^to 

iteaste^adMgiiUM*  df  mM^.topassei^erif  wtienv^^ 
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fell  on  a  case  not  cited  on  the  argument,  where  the  law  on  ^^"^L^*^ 
Ais  subject  is  so  clearly  stated,  and  in  language  so  much  n  i 

more  forcible  than  anj  we  could  emploj,  that  we  shall  resort  ^g^ 
to  it  as  expressing  fully  our  ideas  on  this  subject.  In  the  i*babm 
case  of  Chamberlain  vs.  Chandler^  reported  in  3  Maaon^p.  142. 
Judge  Story  says,  ^In  respect  to  passengers  the  case  of  the 
master  is  one  of  peculiar  responsibility  and  delicacy.  Their 
contract  with  him  is  not  for  mere  ship  room,  and  personal 
existence  on  board,  but  for  reasonable  food,  comforts,  neces* 
saries,  and  kindness.  It  is  a  stipulation  not  for  toleration 
merely,  but  for  respectful  treatment,  for  that  decency  of 
demeanor  which  constitutes  the  charm  of  social  life,  for  that 
attention  which  mitigates  evils  without  reluctance,  and  that 
promptitude  which  administers  aid  to  distress.  In  respect  to 
females,  it  proceeds  yet  farther,  it  includes  an  implied  stipu- 
lation,  against  general  obscenity,  that  immodesty  of  approach 
which  borders  on  lasciviousness,  and  against  that  want<m 
disregard  of  the  feelings  which  aggravates  every  evil,  and 
endeavors  by  the  excitement  of  terror  and  cool  malignancy 
of  conduct  to  inflict  torture  on  susceptible  minds."  After 
noticing  the  argument  that  the  acts  complained  of,  though 
wrong  in  morals,  were  i)ot  cognisable  by  law,  he  observes, 
M  my  opinion  is  the  law  involves  no  such  absurdity.  It  is 
rational  and  just.  It  gives  compensation  for  mental  suffer- 
ing, occasioned  by  acts  of  wanton  injustice,  equally,  whether 
they  operate  by  way  of  director  consequential  damage."  If 
the  principles  here  so  eloquently  expounded,  and  which  we 
think  must  receive  the  ready  assent  of  every  sound  head,  and 
of  every  pure  heart,  required  the  further  weight  of  authority 
to  give  their  sanction,  ^we  have  that  authority  in  Chancel- 
lor Kent.  ^  The  duties  of  the  master,  (he  says)  and  particu- 
larly the  necessity  of  kind,  decorous  and  just  conduct  on  the 
part  of  the  captain  to  the  passengers  and  crew»under  his 
charge,  and  the  firm  purpose  with  which  courts  of  justice 
punish  in  the  shape  of  damages  every  gross  violation  of  such 
duties,  are  no  where  more  forcibly  stated  than  in  the  case  of 
Gkomierfam  vs.  Chandler^  3  Kentt  Ommm.  ed.  1833,  16a 


4M  CASES  IN  THE  SUHIEME  COURT 

lUffBM  Dii.     IL  Oa  the  second  point,  the  exporition  just  giTen  of  the 

^      '         s  daties  of  the  master,  in  relation  to  the  passengen,  renders  it 

Lmnuuox    ^^^  ^  ascertain  the  extent  of  the  responsibilitfr  of  the  own- 

**^        ers  for  a  breach  of  those  duties.    The  law  is  dear  and  per-- 

fectlj  well  settled,  that  owners  of  vessels  are  responsiUe  lor 

all  acts  of  the  master,  while  acting  within  the  scope  of  his 

owa«w  or  VM.  dnties,  even  fi>r  his  torts.    When  the  proprietors  of  Tesseb 

mIs  fittrfTiof  PAS' 

Mnrm  for  no-  i|se  theu)  for  the  purpose  of  carrying  passengers  for  money^ 
l^Jriuut^ite^  ^^7  subject  themselves  to  the  same  responsibility  for  a 
^^«2k!!!?  to  hreach  of  duty  in  their  officers  to  those  paasengers,  as  they 
2*thv"".IS"bi  would  for  their  misconduct  in  regard  to  merchandise  com- 
«L!SSto!?il!^' mitted  to  their  care*  No  satisfactory  distinction  can  be 
drawn  between  the  two  caseSi 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled, 
^d  it  is  further  ordered,  that  the  exception  filed  in  this  case 
be  overruled  and  set  aside,  that  the  case  be  remanded  to  Ae 
District  Court,  to  be  proceeded  in  according  to  law,  and  that 
the  appellees  pay  the  cost  of  this  appeal. 


AfpeUantj  in  propria  persona* 
C  Dc  4rmai^  for  appellees 


lANDREAUJC  m.  BEL. 
ifSSAt  fs^  turn  GoqitT  oy  wwomatmm  or  m  wajubm  Mtn  em  «9  saw* 

The  3S9th  article  of  the  Looidaiia  Code,  relates  only  to  the  iaveatory  «m4# 
by  the  tntor  of  his  minor'a  I"<opert7i  ead  eenaot  he  Bjtiided  IQ  iU  mfM 
hi  whioh  ahion  amy  he  InttieiUd. 


OF  TBE  ffTATE  OP  LOtKIAIT A.  486 

Wilts*  A  tnft  of  laad  aad  sirerd  bottdiiigp  belonging  to  a  mecenloB.  were  Bi9rB«irDi«# 
in  the  iureBtoiy  apfmued  mgUtoior  a  certain  flonii  aad  a  dbrinoa  of  the  r-  '   . : 

inropertf  wee  made  info  three  ports,  agyeeriilyto  tlie  veqnest  of  the  widow    tMi>KKklit 
and,  the  delilMntion  of  a  familj  meeting  for  the  mhior  children  of  fha         Bxu 
deeeased}  and  two  of  those  parts  were  adjadieated  at  pabUe  anedon-i* 
kdd,  the  porchaser  cotdd  not  be  compelledto  eaecate  the  contraot,  ontil  flk« 
other  part  should  be  sold,  unless  a  bend  of  iademnily  were  ^ea  to  hliiu 

The  widow  of  Honors  Landreaux,  acting  in  her  own 
name,  as  having  been  in  community  of  acquets  and  gains 
during  her  marriage  with  the  deceased,  and  as  tutrix  of  their 
minor  children,  claimed  the  execution  of  a  contract  of  sale^ 
made  by  adjudication  at  public  auction,  under  the  order  of 
the  Court  of  Probates,  upon  the  advice  and  consent  of  a 
family  meeting  duly  homologated.  The  land  sold  belonged 
to  the  community  which  had  existed  between  the  plaintiff 
and  her  deceased  husband. 

No  answer  was  filed,  the  cause  was  submitted,  by  consent^ 
to  the  judge  a  quo^  who  rendered  judgment  for  the  plaintiff^ 
from  which  the  defendant  appealed.  The  statement  of  facts 
on  which  the  cause  was  submitted,  is  given  in  the  opinion  of 
this  court 

Tbe  opinion  of  the  court,  MAimwv,  J.  absent,  was  defir- 
ered  by^  Majkiuc,  J« 


The  dfefesdant  is  appdlant  fiom  a  jadgmeat  bj  wktcb  he 
&  oidfired  to  comply  witfa  the  conditioiis  of  a  sale,  in  whidi 
a  hooae  and  kit  was  adjudicated  to  him  as  flM  last  biddet , 
by  giving  his  notes,  according  to  the  tenns  of  the  sale* 

The  case  has^  by  consent,  been  sQbnidtted  to  us,  Jtpon  the 
judgment  appealed  liom  and  the  articke  oi  the  Code  cited 
therein,  and  flie  foUowing  facts* 

L  The  premises  are  a  part  of  a  larger  lot  and  Mnttral 
bfiiildingB,  appraised  m  ghbo,  ^  the  iaventoiy,  at  thirty  Aou- 
fland  dollara. 

IL  The  whole  was  afterwatds  divided  inte  three  lots,  by 
dM  delibentiQit  of  a  fiumly  BMetiiig,  wfaieh  was:  doty  homc^ 
logated. 


CA8B8  IN  THE  SUHUBME  COURT 

K*mM  Bm.     III.  In  pormaiioe  tiMrelO)  two  of  tteae  loto  wereMU^ane 

II  II  £Mr  ten  tboiuand  sax  buiMlred  doilarsy  to  the  defendant,  aad 

L4«raxAus   i^i^Qi^p  f^f  §evea  thooaand  doUan;  the  third  was  not  oAered 

**^  fer  aale,  bat  withdrawn;  and  the  widow  ib  diqpoeed  to  take  it 
tar  firarteen  thousand  doUan;  these  three  sons  exceed,  bj 
one  thonaand  riz  hundred  dollars,  the  price  at  which  &e 
whole  pnqpertjr  was  appraisedo 

The  counsel  for  the  appellant  has  contended,  his  client 
was  willing  to  comply  with  the  terms  of  the  sale,  if  he  were 
secured  bj  a  bond  of  indemnity  against  the  danger  which 
he  apprehends  from  apparent  irregularities  in  the  inyentory 
of  appraisement,  and  in  the  sale,  viz: — ^the  appraisers  were 
appointed  and  sworn  bj  a  notary  public  appointed  by  the 
Court  of  Probates;  nothing  shows  tiie  appraised  value  of  the 
property  purchased  by  the  defendant* 

The  Court  of  Probates  was  of  opinion  that  the  appraisers 
were  properly  appointed  and  sworn  by  the  notary;  the  arti- 
cle 1098  having  an  express  provision,  giving  authority  to 
appoint  and  swear  appraisers  to  the  judge  or  notary,  who 
makes  the  inventory. 

The  appellee  has  contended,  that  the  power  given  to  no- 
taries by  this  article,  is  confined  to  cases  in  which  the  judge 
is  not  expressly  required  \x>  make  the  appointment  himself, 
and  the  present  one  is  said  to  be  one  of  those,  as  minors  are 
interested  in  the  property  inventoried.    Id.  329. 

It  has  appeared  to  us,  there  is  nothing  in  this  objection; 


JjJ^"JJJ»  ^jjjjjjj  the  article  339  relates  only  to  inventory  made  by  tutor  of 
tBV7  MMte  £^  his  minor^s  property;  and  we  have  no  authority  to  extend  it 
"V^ipM^  ^  ^  cases  in  which  minwz  may  be  interested. 
■■^  di  The  property  was  duly  appraised,  and  with  the  view  of 
iqr  be  facilitating  its  bringing  the  appraised  value,  the  family  meet* 
ing  directed  it  to  be  divided  into  three  lots,  and  sold  ac- 
ctodingly. 

The  validity  of  the  sale  of  the  first  and  second  of  the  three 
lots  was  in  suspense,  till  the  third  brought  a  sum,  which . 
added  to  the  price  at  which  the  other  two  had  been  adjudi- 
cated, formed  an  a^regate  sum  equal  to  or  exceeding  the 
value  fixed  on  the  whole  property  by  the  appraisers. 


OF  THE  STATE  OF  LOUISIANA.  m 

The  lot  wbich  remains  anscdd,  we  are  informed,  the  widow  ^^''''""J^'*^ 


who  is  the  petitioner  in  the  present  ease,  is  disposed  to  take 
at  a  price,  wtuch  added  to  that  at  which  the  other  two  were      „  ^^^  ' 
adjudicated,  will  cause  the  aggregate  produce  of  the  sales  of        ^' 
these  three  lots  to  exceed  the  sum  of  thirty  thousand  dollars,   wiran  a  tmt 
at  which  the  whole  property  was  appraised.    This,  however,  eni  bufldinga  bel 
has  not  jet  been  effected;  the  lot  is  still  unsold,  and  has  not  cenoo,  were  in 

*^  the  laTentory  np. 

yet  been  adjudicated  to  the  widow*     Till  this  be  done,  and  J^T^J^^^*^ 


legally  done,  the  defendant  is  not  perfectly  secure  in  his  title,  JSf  i,^I|^^ 
and,  it  appears  to  us,  he  did  no  injury  to  the  estate,  in  re-  ^t^  "^^e^S? 


to  the  reqaert  of 


quiring,  before  he  gave  his  notes,  to  demand  security  against  the  wido^, 

the    deliberatkM 

any  accident.  or  a  ftmuy  neet- 

•  iof  for  die  bI 

nor  children  of 
the    deceased}"-* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  JJi,*^^^2SJ 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and  S^!J,1I«1SS^ 
reversed,  and  the  plaintiff's  petition  dismissed,  she  paying  SSbST^mniSbd 

costs  in  both  courts.  oootraet,  nadl  the 

otherpart  dHMld 
beionL  ubM  a 
bond  of  IndeBni* 

SoulSy  for  appellant.  SJ*^  '^'^  ^ 

JIfiimreotf,  for  appellee. 


COLLETON,  ET  AL.  w.  DE  ARMAS. 

Arr&AL  FBOM  TBB  PARISH  OOVRT  VOR  THB  PARIIH  AND  OITT  OF  VXW-OSLRAVfl. 

If  a  plaintUr  have  two  rights  of  action,  which  may  both  be  exercised,  or 
comiilated  in  the  same  suit,  a  Jndgment  against  him  on  one  ri^t,  cannot 
be  pleaded  as  res  jwdieata  in  an  action  by  him  on  the  other. 

Colleton  and  Adams,  the  present  plaintiffi,  brought  an 
action  and  recovered  judgment, in  December,  1831,  against' 
McLeary  for  seven  hundred  and  eighty-one  doUars,  with  in- 


N 


CJ»EB  m  THB  SUPREME  OOUBrr 

"JB^  teffttty  fi>r  work  aad  labor  perfenned  bj  tiiem  ibr  McLeary, 

■HHM  OB  the  bwe  of  the  present  defendant,  in  whose  hands  that 

Kv  ^^    anonnt  had^  at  tiie  comraencem^it  of  the  soitf  been  provi- 

Bonallj  fefased*    De  Amaa  had  become  penonaDj  liable  to 

ike  phintMi,  bj  tut  proniae  to  paj  ttiem,  among  odMa*woiic* 

many  ht  their  labM*  and  materiab  for  his  hoose. 

The  defandant  excepted,  Uiat  another  saii  upon  the  same 
daim,  had  been  instttuted,  and  had  been  decided  in  his  favor^ 
or  waa  then  pending;  and  that  the  costs  of  the  former  snit 
had  not  been  paid.  He  pleaded  the  general  denial,  coihH 
dim  bj  the  plaintiffi  and  McLeary,  and  a  r^ionciation  of 
the  plaintiffi'  claims  against  him,  in  consideration  of  a  certain 
som  of  monej. 

The  judge  a  fm  sustained  the  exception,  and  dismissed 
fte  pctttioa*    The  pbiintiffii  appealed* 

itoie/fU9,  for  appellants. 

MJISllenj  on  the  same  side,  made  the  following  points* 

1.  The  judge  of  the  Parish  Court  erred  In  dismissing  the 
plaintiffi'  petition,  because  no  other  suit  existed  at  the  time 
for  the  same  purpose  between  the  same  parties. 

3.  If  the  institution  of  the  present  action  was  not  a  suA 
ficient  renunciation  of  the  right  to  appeal,  the  formal  renun- 
ciation, on  calling  up  the  cause  for  trial,  was  so;  and  if  there 
had  been  any  validity  in  defendant's  exception,  such  excep- 
fion  was  destroyed  by  such  renunciation. 

3.  The  pleadings  in  the  cause  do  not  admit  of  the  judg- 
ment which  has  been  rendered;  as  the  plea  is  that  of  res 
judicaku 

Denis^  for  appellee. 

The  opinion  of  &e  court,  AUthbws,  J.  absent,  was  deliv- 


OF  THE  STATE  OP  LOUISIANA.  «• 

The  plaintiffs  and  appellantB,  complain  ^t  tiie  Parish  ^j£?^f^ 
Court  erroneously  sustained  the  defendant's  plea  of  /t(is»  mmmm^mm 
pendence^  and  dismissed  their  suit.  ^^^'' 

Thej  had  bestowed  labor  and  materials  on  a  house  of  _  ^- 
ibe  defendant,  at  the  special  instance  and  request  of  Mc- 
Learj,  with  whom  the  defendant  had  made  a  contract  for 
building  the  house;  and  had  obtained  judgment  against  Mc^ 
Leaiy;  and  on  allegations  that  according  to  the  contract 
between  their  debtor  and  the  defendant,  there  was  a  sufficient 
sum  due  from  the  latter  to  the  former,  to  satisfy  their  claimy 
thej  took  a  rule  against  the  defendant,  to  show  cau^  why  he 
should  not  be  decreed  to  pay  it  to  them.  Judgment  having' 
been  given  on  the  rule,  it  was  appealed  from,  but  the  appeal 
was  dismissed  on  the  ground  of  its  prematurity,  the  judgment 
not  having  been  signed. 

Afterwards  the  present  suit  was  brought,  in  which  the 
plaintiffi,  alleging  that  the  defendant,  in  order  to  expedite 
the  completion  of  the  work  they  had  undertaken  at  the  iiH 
stance  of  McLeary,  promised  to  pay  them  therefor.  He 
pleaded  the  pendency  of  the  summary  action,  originated 
against  him  by  taking  the  rule. 

The  counsel  of  the  plaintiffs  has  contended  that  the  Pariah 
Court  ought  not  to  have  sustained  the  plea  or  exception  of 
liUtpendence^  becauae, 

L  No  other  suit  was  depending  for  the  same  purpose  be* 
tween  the  same  parties. 

2.  If  any  other  suit  existed,  it  was  only  a  rule  to  show 
cause,  why  the  defendant  should  not  pay  the  plaintiffi  a  sum 
which  he  owed  to  McLeary,  to  whose  rights  they  were  ijf 
law  snbrpgated,  while  the  present  action  was  for  the  recovery 
of  a  sum,  which  they  claim  on  the  defendant's  own  promise 
to  them. 

3.  The  action  on  the  rule  no  longer  exists  after  the  dis^ 
missal  of  the  appeal. 

4.  If  the  present  action  be  not  a  sufficient  renundatiooof 
the  right  of  appeal,  the  formal  renunciation  of  the  defend- 
ants,  when  the  cause  was  called  up  for  trial,  suffices. 

5.  The  pleadings  do  not  justify  the  judgment,  tbi»  WQ^k 
tion  beine  that  of  ra 


XT  AL. 


44»  CASES  IN  THE  SUPREME  COURT 

6.  Atrial  bj  jurj  was  asked^andihepkiintifficooldnot, 
withoat  their  coDsent,  be  depriyed  of  it. 

7.  The  right  of  appeal  was  a  remedj  which  the  partj 
might  resort  to  or  abandon,  at  pleasure* 

The  coonsel  for  the  defendant  has  replied,  that  the  pro- 
ceedings on  the  rule  were  a  summary  action,  bj  which  the 
plaintifis  sought  to  recorer  the  verj  monej  they  claim  in  the 
present  action.  That  the  dismissal  of  the  appeal,  leaves  the 
proceedings  on  the  rule  in  the  state  in  which  they  were,  be> 
iiNre  the  appeal  was  taken.  That  the  institution  of  the  pre- 
sent suit  wrought  no  renunciation  of  the  right  of  appeal. 
That  the  exception  is  both  on  the  ground  of  re»  judicata  and 
HHtpendencei  that  there  being  no  issue  on  a  matter  of  lact, 
the  question  of  law  arising  in  the  exception  was  properly 
acted  upon  by  the  court. 

It  appears  to  us  the  court  erred.  The  plaintiffi  have  two 
rights  of  action,  the  one  resulting  from  the  law — ^the  other 
from  the  promise  of  the  defendant  They  had  a  right  ta 
exercise  them  both,  and  even  to  cumulate  them  in  the  same 
action.  Code  of  Practice^  151.  It  is  true,  a  recovery  in  one 
of  the  actions  would  put  an  end  to  the  other.  He  was  in  the 
case  put  by  this  article  of  the  Code  of  Practice,  t.  e.  that  of 
a  man  who  claims  a  slave  under  a  will  and  under  a  contract* 
In  resorting  to  the  claim  under  the  will,  he  need  not  abandon, 
for  he  may  even  cumulate,  that  on  the  contract,  and  vice  vena* 
The  Code,  in  the  preceding  article,  gives  us  an  instance 
ot  distinct  rights,  arising  on  the  same  contract,  the  exercise 
of  either  of  which  is  inconsistent  with  the  other.  The  ven- 
dor cannot  claim  the  price  and  the  rescission  of  the  sale.  If 
he  cumulates  these  claims,  the  court  will  compel  him  to  make 
his  election,  and  abandon  one  of  them, 
if  •  pbdaitf  ^^^  recourse  of  the  plaintiffs  to  the  right  that  fiie  law 
;^  gave  them,  did  not  affect  that  which  they  have  on  the  con- 

•iSnd,  or  emvl  tract,  and  they  might  exercise,  even  after  a  judgment  against 

Mdt.  a  jadffMBt  them  on  the  rule. 

•f»lMt    Urn  OB 

^^^jTT?  ^^^  proceedings  on  the  rule,  were  erroneously  considered 
•H2^it  S  ^  &  leg^  exception  to  the  plaintiff's  proceeding  in  the  (m^- 
nary  way. 


OF  THE  STATE  OF  LOUISIANA.  4il 


It  is,  therefore^  ordered,  adjudged  aad  decreed,  tbat  tbe  ^^^S!!!vb£!^ 
judgment  of  the  Parish  Court  be  annuUedi  ayoided  and  re- 
vefaed,  the  exception  oyer-ruled,  and  the  ease  remluided  for 
farther  proceedings,  according  to  law;  the  appellee  paying 

costs  in  this  court. 


ORATIBR 
ROCHB. 


QRAVIEtt  «ff.  BOCBE, 

APFSAL  FBOM  TBS  COURT  OF  TBB  miT  PUTBIOT* 

In  as  action  to  rescind  the  sale  of  proper^  of  a  defendant  in  executioUf 
seised  and  sold  to  satisfy  the  jadgment,  he  will  not  be  permitted  to  show 
payment  of  the  demand  on  which  the  jad^ent  was  founded,  previonsljr 

to  its  rendition. 

The  defendant  in  ezecntioni  whose  property  has  been  sold,  and  the  sherilTs 
deed  giyen,  u  not  bound  by  a  snbseqaent  ez  pmrU  amendment  of  that  deed. 

neisla  of  «  ffsore  passea  a  certab  trtet  Iwuded by  stf^ets,  asd  aH  the 
•pace  wUch  is  inelnded  by  the  streets  intenoetiiig  each  other. 

The  plaintiff  claimed  the  rescission  of  a  sale  of  a  square  of 
ground  which  he  had  formerlj  owned,  and  which,  under  an 
execution  on  a  judgment  against  him  in  the  defendants 
faTor,  had  been  adjudicated  to  the  latter.  The  sheriff's 
return  under  which  the  property  was  sold,  declares  that  he 
had  ^seized  a  square  of  ground  bounded  by  Pigeonier  or 
PercUdo^  Grcaner^  and  Su  Paul^  and  Girond  streets*^  The  act 
of  sale,  recorded  8th  June,  1825,  conveyed  a  square  ^bound- 
ed bj  Pigeonier^  Perdido,  Gravier^  and  St*  Paul  streets.''  In 
Maj,  1831,  the  agent  of  Mrs.  Roche  made  affidavit  to  the 
errors  in  the  sheriff's  description,  viz:  that  Pigeonier  and 
Pofdida  are  different  names  for  the  same  street,  and  that  no 
6uch  streets  were  in  the  suburb  Lawwrtt  where  the  sherijOr 

56 
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^ji™ J^'  bad  deMaibed  the  land  as  dtuated.    Bj  order  of  the  court, 

s=^==s  tile  sheriff  then  amended  his  return  on  the  execation  and 

•*^"     act  of  tale,  by  inserting   "Girond  street  instead  of  Per- 

SOCHI.      dido,  and  fanboarg  St*  Marj  instead  of  fanboorg  Lacoarse, 

in  the  description  of  the  property  sold." 

Judgment  was  rendered  for  the  plaintiff,  and  the  defendant 
appealed. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  which  refused 
him  the  rescission  of  the  sale  of  a  square  of  ground  to  the 
defendant,  upon  an  execution  issued  on  a  judgment  which 
she  had  obtained  against  him. 

The  rescission  was  claimed  on  the  ground  that  she  had 
before  the  sale  received  fiill  payment  of  her  demand,  and  on 
account  of  irregularities  in  the  sale,  a  square  in  the  faubourg 
St.  Mary  having  been  seized,  and  the  sheriff  having  given  a 
deed  for  a  square  in  the  faubourg  Lacourse,  and  the  deed 
having  been  afterwards  amended  by  the  order  of  the  courts 
hut  not  contradictorily  with  the  present  plaintifi^  the  then 
defendant  in  the  execution. 

Our  attention  has  been  called  to  a  bill  of  exceptions  taken 
by  the  plaintiff's  counsel  to  the  opinion  of  the  court,  on 
refusing  him  leave  to  prove,  that  although  the  judgment  the 
present  defendant  had  obtained,  was  for  seven  thousand  six 
hundred  and  twelve  dollars,  there  were  due  four  thousand 
five  hundred  dollars  only,  the  balance  being  a  sum  which 
she  had  promised  to  allow  him,  when  she  had  received  pay- 
ment for  a  note  of  one  Burgos  to  the  plaintifi^  and  by  him 
endorsed  to  her  to  secure  the  payment  of  a  note  of  his  on 
which  she  afterwards  obtained  judgment. 
n^Bith?!2e^     As  all  this  was  prior  to  the  judgment,  she  might  and 
JSXrtVilijSl  ought  to  have  been  pleaded  in  compensation,  or  otherwise, 
•dSitoMtuy^  so  as  to  render  the  amount  of  the  judgment  to  the  sum  acta- 
not  be  pmitted  ally  duc,  it  uot  being  pretended  that  the  amount  of  Burgos' 
«nk»  deHMd  oa  note,  or  any  part  thereof^  was  received  by  the  present  defen- 
mL  dant  since  she  obtained  the  judgment. 


-wUsh  the 
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On  the  merits  it  did  not  appear  to  us  the  district  judge  ^^^""Je^"* 
erred  in  concluding  that  the  present  plaintiff  had  failed  to  ~ 

establish  that  he  had  paid  the  judgment  before  ihe  sale  of         w 

the  square  took  place.  ^^mIt 

The  square  claimed,  and  now  in  the  possession  of  the  *<«'«w'w«* 
defendant,  is  evidently  one  which  was  the  plaintiff's  pro^ 
pertj  before  the  sale  by  the  sheriff.  It  lies  in  the  faubourg 
St.  Mary.  In  the  preamble  of  the  deed,  the  sheriff  states 
he  has  seized  a  square  in  the  faubourg  St.  Mary.  When 
he  acknowledges  the  receipt  of  the  price,  he  states  that 
the  square  is  in  the  faubourg  Lacourse.  When  afterwards 
he  makes  the  conveyance  he  alludes  to  the  above  described 
premises* 

By  this  it  is  evident  the  square  seized  was  alluded  to.  eSSi^Jj^Jl; 
Three  of  the  streets,  which  are  said  to  form  it,  are  streets  of  JJ^^S^  ^2 
the  faubourg  St.  Mary,  and  it  is  not  pretended  that  any  of  to^b!Sif*^"e 
the  same  name  are  in  the  faubourg  Lacourse.  pl^unendaiaS! 

It  is  true,  the  plaintiff  cannot  be  bound  by  the  amend- 
ment, as  it  was  made  ex  parte^  but  the  original  description, 
though  faulty,  appear  to  us  sufficient  to  establish  that  the 
square  siezed  and  sold,  is  the  one  now  claimed. 

It  is  also  true,  there  is  an  evident  error  in  the  name  of  one 
of  the  streets,  but  the  square  being  actually  bound  by  three 
of  the  streets  correctly  named  in  the  sheriff's  deed,  we  must 
conclude,  that  the  defendant  acquired  the  square  belonging 
to  the  plaintiff,  lying  in  faubourg  St.  Mary,  bounded  by 
these  streets.  Such  is  the  one  now  in  her  possession.  If 
the  plaintiff  owned  another  square  in  that  faubourg,  bound- 
ed^  by  the  same  streets,  he  might  easily  have  administered 
evidence  of  the  fact.  In  the  absence  of  such  evidence,  it 
cannot  be  presumed  he  owned  another,  and  if  that  be  the 
case,  the  square  now  claimed  must  be  the  one  that  was  sold. 

The  nla  af  • 

Another  irregularity  is  attempted  to  be  sho\Yn  in  the  num-  •«««■«  !>«•••  • 
ber  of  the  lots  stated  to  be  in  the  square  sold,  and  these  in  ^»«nd«d        \j 

^  ^  fltropts,  and  all  the 

the  square  and  the  number  of  these  it  actually  contains.     A  SSSiT*"^  **«£ 
square  is  a  body  certain,  bounded  by  streets.     Whatever  ^Sig^^'SS!!^ 
space  is  contained  in  the  square  formed  by  the  intersection 
of  the  streets  passes  by  its  sale. 
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'iftTm^'  Tbe  plaintiff  has  contended  tbat  he  is  not  boand  by  Ae 
amendment  which  the  cooit  permitted  the  aheriff  to  make  on 
flie  return  of  the  deed,  aa  they  were  made  ex  partej  and  not 
'*  contradictorily  with  him.  We  have  disregarded  the  amend- 
menty  and  have  considered  the  return  and  deed  in  their 
original  state. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  wifii  costs. 

Presionf  for  plaintifll  Peirec,  for  defendant 


DAVIS  w.  FOSTER  ET  ALS. 


A9TMAL  ROH  TBB  009RT  OV  TRX  FIMT  D»TBIOT. 

Hie  Supreme  Court  will  not  diftiirb  a  verdict  based  on  a  fact,  wfakh  by  Ibe 
evidence  ^  donbtfiU. 

The  plaintiff,  formerly  master  of  the  steam  tow  boat  Por- 
poise, claimed  from  the  owners  the  value  of  his  services  while 
on  the  boat,  and  those  of  his  slave,  and  for  disbursements 
made  ibr  the  boat. 

The  defendants  pleaded  the  general  denial,  and  claimed 
in  reconvention  damages  for  the  negligence  of  the  plaintifi^ 
while  the  Porpoise  was  towing  the  ship  Helen  Mar,  for  neg- 
ligently permitting  the  ship  to  ground  at  the  English  Turn, 
on  the  right  bank  of  the  Mississippi  river. 

Judgment  was  rendered  for  the  plaintiff,  and  the  defendants 
appealed. 

The  opinion  of  the  court,  Mathbws,  J,  absent,  w  aa 
delivered  by  Portbr,  J. 
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Thia  is  an  action  to  reooyer  money  due  to  the  plaintiff  for  ^^^SSHim,^ 
services  rendered  on  board  a  steamboat,  of  which  the  defen<  _====» 
dants  were  owners,  and  for  advances  of  money  made  for  the        ^^^ 
use  of  the  boat  during  the  period  of  these  services.  FomxBru.0 

The  answer  denies  the  indebtedness  of  the  defendants,  and 
avers  that  if  anj  claim,  such  as  that  set  up  by  the  petitioner, 
should  be  proved  against  them,  then  they  plead  in  recon- 
yention  and  demand  from  the  plaintiff  the  sum  of  four  hun- 
dred and  sixty  dollars,  a  loss  which  they  sustained  in  conse- 
quence of  the  unskilful  and  negligent  conduct  of  the  plaintiff 
while  in  command  of  their  yesseL 

The  questions  suggested  by  the  record  appear  to  us  of  fact 
alone.  The  negligence  seems  to  be  imputed  on  two  grounds: 
First,  that  the  captain  was  not  on  deck  when  the  ship  and 
the  steamboat  that  towed  her  went  ashore.  Second,  that 
there  was  a  want  of  due  caution  in  approaching  so  near  the 
bank  of  the  river  at  the  place  where  the  accident  happened. 
It  was  at  a  spot  where  there  is  an  eddy  in  the  current,  and  the 
course  of  which  varies  much.  On  the  first  piHnt  we  see  no 
ground  to  fix  the  charge  negligence  on  the  captain.  It  is 
true  he  was  not  on  the  upper  deck  when  the  accident  hap- 
pened, but  he  had  gone  below,  leaving  the  regular  pilot 
belonging  to  the  boat,  at  the  helm,  and  we  do  not  under- 
stand that  it  IS  the  duty  of  masters  of  steamboats  to  remain 
constantly  on  deck.  There  may  be  places  in  the  river  where 
the  navigation  is  so  peculiarly  dangerous,  that  an  absence  of 
the  captain  from  that  part  of  the  vessel  where  he  could 
direct  her  moyements  to  meet  contingent  events,  would  per- 
haps justly  expose  him  to  the  imputation  of  negligence. 
Whether  this  was  such  a  place,  or  whether  it  was  one  lliat 
he  might  not  baye  justly  considered  the  ordinary  skill  of  the 
pilot  was  adequate  to,  were  questions  submitted  to  the  jury, 
and  we  are  unable  to  say  they  erred. 

On  the  other  point,  whether  the  steamboat  did  not 
approach  too  close  to  the  shore,  the  evidence  does  not  sap* 
port  so  clearly  the  verdict.  It  leaves  the  question  however 
doubtfid,  and  it  does  not  so  preponderate  on  the  part  of  the 
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EAfTimvDif.  defendantB.  as  to  aathorise  the  coart  to  set  aside  the  yerdict 

Jbytisn. 

II  I  of  the  jury. 

cjlmteb. 
vs. 

coopsm.         i^  j3^  therefore,  ordered,  adjudged  and  decreed,  that  the 
cowtwiuJEcdk!  judement  of  the  District  Court  be  affirmed  with  costs. 

torb«v«rdkClM»- 
•don«fcot,wluck 

dMbnu.  Gtymetj  for  appellants.  PresUnij  for  appellee. 


CARTER  w.  COOPER. 

AmAL  mOM  THB  FAEI8H  COURT  TOR  THX  PARISH  AHD  CITT  OF  ITSW-ORUBAJTS. 

Hie  Supreme  Court  will  remend  a  cause  less  readily  on  a  question  of  fret,  if 
a  new  trial  vras  not  moved  for  in  the  court  below. 

This  was  an  action,  brought  by  the  vendee  of  a  slave,  war- 
ranted  free  from  the  vices  and  maladies  prescribed  by  law,  to 
recover  the  purchase  money,  on  the  ground  that  the  slave 
was  at  the  time  of  sale,  afflicted  with  chronic  diarrhoea. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

Martin,  J.  delivered  the  opinion  of  the  court.  ' 

The  plaintiff  claims  the  return  of  the  price  of  a  slave  sold 
to  him  by  tiie  defendant,  on  account  of  her  being  at  the  time 
of  the  sale,  in  the  knowledge  of  the  latter,  afflicted  with  a 
chronic  diarrhoea,  of  which  she  afterwards  died,  and  of  her 
being  so  much  addicted  to  drunkenness,  that  the  plaintifiT 
would  not  have  purchased  her  if  he  had  known  it. 

The  general  issue  was  pleaded;  there  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed, 
without  having  made  any  attempt  to  obtain  a  new  trial. 
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Hub  counsel  has  contended  in  this  court  that  there  is  no  B^nsMDis. 

'  JKifr,  1839L 


OARTKB 

VS. 


evidence  on  the  record,  that  the  slave  was  afSiicted  with  any 
redhibitory  malady  or  vice,  before  or  at  the  time  of  the  sale; 
that  this  evidence  the  plaintiff  ought  to  have  administered,      <m>opsb« 
and  not  having  done  so,  he  cannot  recover.     Civil  Code^  2505. 
The  testimony  shows  the  slave  died  shortly  after  the  sale, 
of  a  diarrhoea;  there  is  no  evidence  of  her  laboring  under  that 
malady  at  or  before  the  sale,  except  the  fact  of  her  having 
been  before  that  period,  sick  of  a  bowel  complaint  during 
four  or  five  days.     The  period  at  which  the  disease,  of  which 
she    died,   manifested   itself,  is  not  correctly  established. 
Two  witnesses  swear,  it  was  two  or  three  days  after  the  sale 
and  a  number  on  the  fourth  day;  a  number  of  witnesses  were 
heard;  no  question  of  law  arose  on  the  trial.     The  circmn- 
stance  of  the  defendant  having  refrained  from  asking  for  a    ^^  « 
new  trial  below,  and  the  parish  judge  having  expressed  his  J'SJuTSi^SId^ 
satisfaction  of  the  correctness  of  the  verdict,  would  render  it  Sl^J yUJ5*5iJj 
more  difficult  to  come  to  the  conclusion,  that  the  defendant  JTtiSr^SSrt^b^ 
ought  to  have  the  case  sent  back  for  a  new  trial,  which  is  the  ^^* 
utmost  relief  he  could  have  at  our  hands.    But  we  are  unable 
to  say,  that  the  evidence  does  not  preponderate  in  favor  of 

the  plaintiff. 

< 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Parish  Court  be  affirmed  with  costs. 

Carleton^  Lockeit  and  Kelly ^  for  appellant. 
Preston^  McCaleb  and  Grayy  for  appellee. 
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Dif. 

STONE  ET  AL.  w.  CARTER. 


fTllirKBTAi:. 


▲ppkAi.  rmou  tks  coobt  of  thb  rnsT  dutbict. 

TheSTTtli  article  of  the  CMb  V"  i'nutiM,  leqairof  of  the  origiiMl  plaintifl;  an 
aiMwar  only,  wfaen  tbe  defeodant  ipstkwtea  aiainst  him  a  separate  aa4 
dfatinct  aedoB  in  the  fame  eowt,  and  Ib  loeh  a  eaoe,  the  article  peovidei 
that  he  ihali  net  plead  hit  non-rendenee  to  its  juriadlGtion. 


Where  the  plaintiff  had  ezamined  a  witness,  informed  the  court  that  he  had 
closed  his  cTidence,  and  [the  defendant  had  discharged  one  of  his  witnesBea 
and  read  several  depositions,  heid  that  the  plaintiff  might  introdoce  another 


On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  the 
affidavit  of  the  truth  of  the  facts  alleged,  must  be  annexed  to  and  filed  with 
the  motion. 

tf  a  vessel  b  anchored  in  a  part  of  the  port  from  which  the  lew  eidodas  bar, 
another  one  is  not  thereby  aothorised  to  neglect  the  necessary  preeandAiiat 
to  avoid  coming  in  contact  with  the  former. 

The  brig  Julia,  owned  by  the  plaintifis,  laden  and  ready 
for  sea,  was  anchored  opposite  to  the  steamboat  landing,  in 
the  port  of  New-Orleans.  At  about  eight  o'clock  in  the  even- 
ing, when  her  usual  lights  were  hung  out,  the  defendant's 
steamboat  Volant  came  in  contact  with,  and  so  much  injured 
the  brig,  that  she  was  compelled  to  unload  her  cargo  and 
undergo  expensive  repairs.  To  recover  the  damage  sustained 
by  the  owners  of  the  brig,  they  brought  this  action. 

The  defendant  pleaded  the  general  issue,  and  claimed  in 
,  "^ifibcanvention,  damages  sustained  by  the  steamboat,  in  conse* 
*q'ueiice  of  the  brig  being  anchored  in  that  part  of  the  river. 

Judgbient  was  rendered  for  the  plaintiffs,  and  the  defen- 
'    dantt^B^led. 

The  opinion  of  the  court,  Mathews,  J.  absent,  was 
delivered  by  Martin,  J. 
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The  defendant  is  Bpp^lmt  tnm  a  judgment,  wUtfli  cott^  ^^^j^f^^^^^ 
demned  him  to  pay  the  damages  (alleged  by  the  pkdntiffi)  ""'"        "^ 
ti>  have  been  sastained  by  them,  on  account  of  a  steamboat         ti. 
commanded  by  the  defendant,  having  through  his  negRgencte     ^'^^^^ 
and  want  of  skill,  ran  ibul  of  their  brig. 

His  counsel  has  drawn  our  attention  to  two  biflft  of 
esceptiOBs* 

The  first  Is^  to  the  ofAnfon  of  the  court  whd  ordered  the 
tiial  <rf  the  cause,  notwithstanding  his  opposition  on  the 
ground,  that  it  had  been  irregularly  set  down  for  trial,  tih 
Issue  not  being  fermed  on  erery  part  of  the  pleadings;  atf  ^ 
demand  in  reccmvention  sCiH  remained  without  an  answer 
or  judgment  by  default  being  taken  tliereon* 

Hia  counsel  has  urged  that  the  Code  tif  PracHcej  ^FTty 
eqnressly  provides,  that  the  original  plaintiff  is  bound  to 
avwer  the  demand  in  reccnavention,  and  if  there  be  any  ded* 
doiu  of  due  court^whieh  appeat  to  dispense  with  tihis  answer, 
antf  are  anterior  to  the  Code. 

In  the  case  of  PHee  vs.  MUoTf  Z  MarHn^  JK  8.  363,  the 
defendant  objected  to  the  plaintiff  availing  himself  of  an 
exception  to  the  demand  in  reconvention,  on  the  ground  that 
he  had  not  pleaded  it.  We  said  <^ur  statutes,  which  regtf* 
kie  the  mode  litigants  shouM  pursue,  on  brhiging  tibeir 
lespectlve  allegatiens  before  courts  of  justice,  provide  only 
fev  petitions  and  answers,  and  direct  trial  on  them  alone;  the 
chrcnmBtaBce  of  matter  being  pleaded  in  avoidance  has  never 
Weis  ceaeidered  as  oflfering  an  exception  to  this  rule,  and 
experience  has  satisfied  us,  that  notwithstanding  this  mode  of 
praetice  has  sometimes  enabled  a  party  to  surprise  another, 
this  inconvenience  is  nothing  in  comparison  of  that  which 
vrould  result ftfom  entangHng  suitors  in  the  mazes  of  special 
pleading;,  and  that  the  remedy  by  a  new  trial,  afibrds 
dent  relief  t9  the  surprised  party.'' 

This  was  indeed  before  the  Code  ofPnuHce^  bul 
nation  of  the  whxde  article,  partiaUy  quoted,  has 
that  it  has  wrought  no  change  in  the  anterior  pract!< 
article  offisrs  to  the  original  defendant,  two  distinct ' 
l^acing  hii:demia0d  in^  i^eonvention  beforl^  tlie  coi 
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^TESJ'iaB!*  "*y  P^^^  **  "  *«*  exception  iu  his  answer,  or  he  may  insH- 

'  iute  a  separate  and  distinct  demand  in  the  court  in  which  he 

b  saed.    It  is  to  this  separate  and  distinct  demand,  which  we 

Ti£Mr3r«rti- ^'^deratand  the  Code  to  require  the  original  plaintiff  to 

"  '''jJ  ^3  answer,  without  pleading  to  the  jurisdiction  of  the  court,  that 

^i^Mttiwar  he  is  not  domiciliated  within  its  resort 

iHt«*i»i    iMdi-      The  same  doctrine  w»ji  rt^nrxtmitu^A  kv  4^i>:<.  ^^ l  ^a. ^i.. 


ITOVX  ST  AL. 
M 
CAS1 

TlM» 


SSrSoTlIt  PW>n>ttlgation  of  the  Code  of  Practice^  in  the  case  of  Suarez 
-*S?*"-  ""^  ^'^^^  I  La.  Rp.  166,  where  we  held  that  it  wasrecog- 
giff^g  ^^^  ^  ^^^  statute,  which  authorises  the  defendant  to 
••iii  jmidkika.  ^^8^  ^^^  fiwts  in  his  answer,  and  to  make  an  inddaUal 
demand,  328,  in  which  case,  they  shall  be  considered  or 
denied  bj  the  plaintiffi. 

^  In  the  present  case,  the  answer  denies  the  want  of  tiie 
exercise  of  diligence  and  skill  by  the  defendants,  and  aven 
that  he  is  entiUed  to  claim  damages  for  the  injury  sustained 
in  the  steamboat,  on  the  shock  between  her  and  the  plain- 
tiffi'  brig,  which  was  occasioned  by  the  want  of  proper  dili- 
gence  and  skill  in  the  marks  of  the  brig. 

On  this  part  of  the  case,  we  are  of  opinion,  the  District 
Court  did  not  err  in  ordering  the  cause  to  be  tried,  although 
there  was  no  answer  to  the  reconvention. 

The  second  bill  of  exceptions  was  taken  to  the  examinatiofi 
of  a  witness  of  the  plaintiffs,  after  their  counsel  had  stated  to 
the  court,  that  he  had  closed  his  evidence,  and  after  the 
defendant  had  discharged  one  of  his  witnesses  and  had  read 
some  depositions.  Thejudge  informs  us  that  a  subpcena  had 
issued  for  this  witness,  who  was  not  served  therewith,  but 
came  into  court  before  the  defendant's  counsel  had  dosed  bis 
evidence. 

The  counsel  of  the  defendant  has  contended,  that  aWiough 
ae  opunon  of  the  District  Court  may  be  supported  by  <S, 
decmon,  before  the  Code  of  Practice,  that  statute,  477,  L  a 
provmon,  with  which  these  decisions  are  irreconcilable. 

In  the  case  of  BiclumUon  ys.  Dubo;^  and  al.,  4  Martin,  15^, 

at  the  January  tern  of  this  court,  in  1836,  after  the  promul! 
gation  of  this  GHfc  0/  Practice,  we  held  that  the  lower  coart 

did  not  err  In  enmining  a  witness  who  had  been  attached. 
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and  who  did  not  come  into  court  until  tiie  evidence  was  *^™JP*«' 

JKttjTi  1KS3* 

closed  on  both  sides*     He  had  been  summoned  and  attached  * 


by  the  defendant,  and  was  offered  by  the  plaintiffi.    Although         ^^ 
our  decision  took  place  after  the  promulgation  of  Ae  Code,     cabtm 
it  is  more  than  probable,  the  opinion  of  the  lower  court  we 
examined,  had  been  pronounced,  before  the  promulgation  of 
the  Code  of  Practice, 

That  statute  provides,  that  after  the  defendant  bas  sup- 
ported his  defence  by  eyidence,  ^the  plaintiffmay  bring  addi- 
tional, or  his  former  witnesses,  to  rebut  the  defendant's  testi- 
mony, or  to  lessen  its  weighf 

A  posterior  article,  484,  provides,  that  ^after  both  parties 
have  produced  their  respective  evidence,  the  argument  com- 
mences, no  witness  then  can  be  heard  nor  proof  introduced^ 
except  with  the  consent  of  both  parties*'' 

The  counsel  of  the  defendant  has  contended,  that  the  first 
of  these  articles  authorising  flie  plaintiff  after  the  defendant 
has  closed  his  evidence  to  introduce  additional  or  his  former 
witnesses,  to  rebut  or  lessen  the  weight  of  the  defendant's  evi- 
dence,  is  an  affirmative  provision,  pregnant  with  llie  negar 
tive  one,  that  the  plaintiff  shall  not,  at  that  period,  introduce 
his  former  or  additional  witnesses,  to  atqport  his  demimd,  or 
in  other  words,  his  own  evidence. 

When  the  evidence  of  the  defendant  outweighs  that  of  the 
plaintiff,  its  weight,  t.  e.  its  relative  weight,  may  be  lessened 
by  taking  some  part  of  it  therefrom,  or  by  adding  to  fliat  in 
llie  opposite  scale.  Every  thing  that  supports  a  party's  evi-* 
dence,  lessens,  in  the  scale  of  justice,  the  weight  of  that  of 
his  adversary* 

The  article  last  cited,  fixing  the  period  at  which  no  evi- 
dence  can  be  received  without  the  consent  of  both  parties,  is 
pregnant  with  the  affirmative,  that  before  that  period  arrives,  ^^^ 


(he  court  may  exercise  its  discretion*  iTSTewfiE 

In  the  case  before  us,  it  does  not  appear  that  the  defen-  ^fidSl^s^^SS 

dant's  evidence  was  closed*     We  are,  indeed,  told,  he  had  eharfedoneofUi 


discharged  a  witness  and  read  several  depositions ;  non  constat 
that  he  had  no  other  witness  to  examine  nor  other  depbsi-  pia^ 
tions  or  any  documents  to  read* 
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^^fffii!^     ^^  tiierefore)  concludey  the  district  judge  did  not  err  in 
■■  penniitiiig  the  plaintifi* to  examine  Yds  witness. 

•9.  Lastljf  the  defendant's  coansel  has  urged  the  District 

^^^'^^     Court  erred  in  declining  to  act  on  his  motion  for  a  new  trial, 

on  the  ground  of  newlj  discoyered  evidence,  because  he  bad 

not  in  Tnflkiftg  it,  filed   the  affidavit,  which    alone  could 

authorise  its  reception. 

The  motion  was  made  on  the  13th  of  March,  for  a  rule  to 
show  cause  on  die  16th;  no  affidavit  was  made  or  filed  with 
the  motion;  but  one  was  made  and  put  on  &e  file  of  the 
court  on  the  return  day. 

The  Code  of  Practice^  561,  sajs,  ^if  a  new  trial  be  prajed  on 
account  of  newlj  discovered  evidence,  the  party  must,  oit 
JiUng  kii  moHon^  annex  to  the  same,  his  affidavit  of  the  &cts 
alleged  in  proof  of  his  having  discovered  evidence  material  to 
his  fuit  since  the  judjgment,  althouj^  he  had  used  eveiy  dili- 
gence and  effort  in  lus  power,  to  procure  the  necessary  testi- 
mony*   This  affidavit  must  be  filed  on  the  record,  in  order 
(hat  the  adverse  party  may  have  communication  of  the  same." 
The  intention  of  the  legislature  is  firustrated  when  the  party 
•Mr  toSdhM  £  makes  no  a^idavit,  or  when  made,  delays  to  enable  his  adver- 
jKniBii!!  "^  sary  to  take  communication  of  it,  till  the  argument  on  return 
«it«rth«tntkorday«    The  law  requires  the  affidavit  to  be  ^  ' 

J!T^J*JS^  filed  with  the  motion. 

WOf  therelore,  conclude,  the  Diitrict  Court  did  not  enr  in 
this  respect 

•  On  the  merits,  the  counsel  for  the  defendant  has  partlj 
rested  bis  defence  on  the  cii^cqinstance  of  the  brig  at  the  time 
of  the  shock,  being  anchored  in  a  part  of  the  port  of  New* 
Orleans,  exclusively  appropriated  for  the  anchorage  of  steam- 
boat%  by  an  ordinance  of  the  Corporation  of  the  city  of  New- 
Orleans,  and  of  the  23d  of  February,  1837,  an  act  €^  assem- 
bly, b^  which  the  extent  of  the  port  includes  the  whole 
Width  of  the  Mississippi.  The  counsel  of  the  plaintiffi  haa 
called  to  his  aid,  several  acts  of  congress,  particularly  that 
authorising  the  people  of  the  territoiy  of  Orleans,  to  baa  « 
convtitutiony  and  lor  the  admission  of  Louisiana  as  a  stat^  iJi 


annexed  to  and 
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the  amoiiy  by  which  the  free  use  of  the  Missuwippi  k  reeeryed  ^^^STTmS^ 
to  the  people  of  the  eeyeral  states. 


The  circumstance  of  a  vessel  being  anchored  in  a  part  of  ^^'^ 
the  port|  from  which  the  laws  of  the  state  and  the  ordinances'  ""^ 
of  the  corporation  may  exclude  her,  may  authorise  means  to  ^^J^^^jf  *J 
have  her  removed,  or  render  her  owner  or  master,  obnoxious  JSL  %Sl  *£ 
to  penalties,  but  cannot  authorise  or  justify  the  neglect  of^SJS^^I^iiSSi 
those  precautions  which  people  on  board  of  other  vessels  are  farf  to  Sgiact 
bound  to  take,  in  order  to  avoid  runnine:  foul  of  her*  cutioa,  to  «nM 

On  the  question  of  fact,  it  does  not  appear  to  us  that  the  wWidM 
conclusion  the  District  Court  came  to,  demands  our  reversal 
of  its  judgment 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  it  be 
affirmed  with  costs. 

PrestoHy  for  appellant.     Stramhridge^  contra. 


CUCtJIXU  v$.  NEW-ORLEANS  INSURANCE  COMPANY. 

AfPlAL  nUW  TBB  OOOBT  OV  TBI  VlUT  DmuOV. 

A  MumnlHioB  to  exsmiae  a  witneis  in  a  foreign  eomitiy^  wOl  be  pmited  on 
tlie  affidavit  of  a  dMntemted  penon,  to  tiie  msterialitjr  of  tlie  teitlaioiiy. 

This  was  an  action  brought  up<»i  a  valued  policy  of  insnr* 
ance  for  the  brig  Seraphim,which  was  fired  on  and  destroy  ed  by 
die  forts  of  Porto  Bello,  in  the  Republic  of  Colombia.  The 
defence  of  the  Company  was,  that  she  had  on  board  aquaa* 
Hkj  of  tobacco.  This  was  alleged  to  be  a  contraband  article^ 
fuid  to  have  occasioned  the  destruction  of  the  veaiel.  The 
inferior  court,  having  rejected  parol  evidence  offered  by  the 
de&adaiiii  that  tobacco  was  contrabandy  aAer  proof  that 
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ovoouv 


CO. 


KAmnrpii.  flie  laws  in  Colambia,  as  to  such  articles,  had  been  printed 
and  promulgated,  decided  that  satisfactorj  evidence  of  fheCekct 
in  dispute  had  not  been  produced,  and  accordinglj  rendered 
judgment  in  favor  of  the  pUiintiff.    The  defendants  appealed. 

Strawbri^ey  for  appellants. 

1.  The  court  erred  in  refusing  the  conmiissions  to  Porto 

Bello,  &c* 

2.  The  court  erred  in  over-ruling  the  testimony  of  V*  de 

laCova. 

3.  It  erred  in  permitting  plaintiff  to  give  in  evidence 
the  loss  at  Porto  Bello,  under  the  allegations  of  the  petition. 

4.  It  erred  on  the  merits,  in  deciding  against  the  de- 
fendants, when  judgment  should  liave  been  for  them. 

Grymea  and  Slidell^  cofUro* 

The  opinion  of  the  court,  Mathbws,  J.  absent,  was  de- 
livered by  Porter,  J. 

This  action  is  brought  on  a  policy  of  insurance,  executed 
by  the  defendants  on  the  brig  Seraphim,  for  the  space  of 
twelve  months,  with  the  privilege  during  that  time,  for  her 
to  trade  in  the  United  States,  the  West  Indies,  Spanish  Main, 
and  tiie  Gulf  of  Mexico.  The  policy  contains  a  warranty 
by  the  insured  against  any  charge,  damage,  or  loss  which 
may  arise  in  consequence  of  having  been  engaged  in  illicit 
or  prohibited  trade  at  any  time  whatsoever. 

The  loss  of  the  vessel  occurred  at  Porto  Bello,  in  the 
Spanish  Main.  The  petition  wad  filed  on  the  third  day  of 
March,  1832.  On  the  26th  of  this  month  an  answer  was 
put  in,  and  seven  days  after  the  defendants  moved  for  a  com- 
mission to  examine  witnesses,  on  the  following  affidavit . — 
^A.  St.  Martin,  secretary  to  the  Orleans  Insurance  Com- 
pany, being  sworn,  deposes,  that  the  testimony  of  Manuel 
Antonio  Pizarro,  at  Porto  Bello,  and  odier  witnesses  there 
residing,  whose  names'are  unknown  to  him,  are  material  to 
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the  defendants  in  (be  above  suit;  also  that  the  testimony  of  ^]||^nS!^ 
witnesses  residing  at  Kingston,  Jamaica,  whose  names  are  ' 

unknown  to  him,  is  also  material  to  the  defendants  in  the         w. 
above  entitled  suit."  mnnu^^^cL 

The  first  objection  urged  against  the  sufficiency  of  this 
affidavit  is,  that  the  names  of  the  witnesses  are  not  given  in 
it.  The  name  of  one  witness  is  stated,  and  the  materialify 
of  his  testimony  sworn  to;  so  that  admitting  the  objection 
taken  to  be  sound,  it  does  not  apply  to  the  instance  before  us. 
But  a  more  serious  opposition  has  been  ofiered  on  the 
ground,  that  the  dedaraHon  has  not  been  made  by  the  party 
to  the  suit.  It  is  contended  that  no  one  else  can  legally 
make  the  affidavit  which  the  law  requires  in  such  a  case. 

Our  Code  of  Practice,  and  the  act  of  1826,  both  of  which 
contain  provisions  oh  this  subject,  do  not  state,  with  desire- 
able  clearness,  by  whom  the  oath  respecting  the  materiality 
of  absent  witnesses  should  be  taken,  and  were  they  consid- 
ered without  reference  to  the  former  practice,  it  is  doubtfiil 
what  construction  should  be  put  on  them.    Our  first  impres- 
sion was,  that  previous  to  the  Code  of  Practice,  such  an  oath 
could  only  be  made  by  a  party  to  the  suit,  or  by  his  agent 
appointed  to  carry  it  on;  because  in  the  assertion  that  the 
witness  was  material,  there  seemed  to  be  involved  a  negar 
tion  of  the  existence  of  other  testimony  within  the  party's 
knowledge  and  reach,  by  which  the  same  fact  could  be 
established;  and  we  were  therefore  inclined  to  think  that  the 
enactments  in  the  Code,  must  be  understood  to  be  in  con- 
formity with  the  previously  existing  law.     Since  the  argu- 
ment, however,  we  have  looked  into  the  books  on  the  subject 
of  the  affidavits  required  for  continuances,  and  the  granting 
of  commissions  to  examine  witnesses  in  foreign  countries, 
and  we  find  in  that  system  of  jurisprudence  from  which  we 
obtained  these  proceedings,  that,  though  the  rule  originally 
was,  that  the  party  in  the  cause  must  in  all  cases  make  the 
oath,  and  though  the  practice  still  is  that  he  most  usually  j^^^^^^^.^^^^^ 
makes  it,  yet  the  oath  of  disinterested  witnesses  will  be  re-  ST©? ItoiKItt 
ceived,  when  they  take  upon  tiiem  to  swear  to  the  materiality  ^St^S^H 
of  the  testimony.    Understanding  the  rule  to  be  formerly  *"*^'*^  ^  ** 


400  CASES  IN  THE  SmPRBMB  COURT 


Mmrmm^m  {a  tUt  wmjy  we  are  boimd  to  conBtme  tke  doibCfiil  enact- 

mmmmmmmm  BienI  ID  o«ir  Code  aitd  act  of  the  legislatoret  to  be  in  coq- 

^^^     Smmtj  with  it.    It  it  not  permitted  to  08  to  believe^  ttwt  ff 

aawMiiMw  1^  chanire  had  been  intended,  it  would  have  been  left  to  be 

iaferred  from  language  ao  tq/uyocalm    2  J^knmn^M  Gimt,  69. 

I  StUm^s  Praeiicej4l9k     Code  Proc  436.    ActrflWR^p. 

Tfaia  doctrine^  we  thiak,  receires  a  most  reaaonable  appU- 
eation  to  the  case  be£»re  us.  It  is  confeended  ilk^  the  oath 
of  the  preiidefttt  or  some  tmt  of  the  direeton  should  havB 
been  offered.  But  on  looking  into  the  chaorter,  we  can  find 
no  more  aathoiitj  vested  ia  aay  of  then  individually  to  make 
nch  an  affidavit,  than  we  do  in  the  secretary.  CorporatioBa 
stand  before  courts  of  jastice,  in  relation  to  matters  of  tbis 
land^iaavery  peemliar  situation^  and  a  strict  campliaace 
witti  the  ruk  as  contended  ibr  by  the  appcUee,  could  eaty 
be  had  by  aa  act  of  the  board  of  directors,  typoiuiing  an 
^gent  to  attend  to  the  suit.  This^  so  lar  as  ear  knowledge 
eatenda^  has  never  been  required.  Rales  of  practice^  uakas 
when  they  flow  from  positive  leg^latioa,  arc  always  lenipen- 
ed  so  as  to  enable  courts  to  obtain,  what  abvre  all  tUags  ia 
tha  mort  ii]^K>rtant  ia  the  adnsittistration  of  justice,  tbe  tmdi 
in  relation  to  the  fiicts  in  eontsoversy.  We  are  bonad  to 
presume  the  witness  in  this  case  swore  truly..  It  iff  possibiie 
the  materiality  of  the  testimony  was  known  to  him  alone. 
It  is.  pcobablei  under  the  circuoKtances  of  the^caBe,  tbe  value 
of  the  proof  was  aa  well  known  to«hiffiiaB  to  any  otibo  officer 
of  the  institution.  In  either  hypothesis,  the  comanssiDB. 
properly  asked  for  on  his  testimony. 

It  was  lastly  urged  that  Htxe  commissioa  was  conrectlj 
fiised,^  because  a  copy  of  die  affidavit  was  not  senwedoa  the 
plainti&  Thisirregulacify,ifitbeQnesincetti6acteit8aS^ 
we  think  was  cured  by  the  defendants^  callisig'  on  Um^  to 
show  cause  why  a  commisaon  should  not  issue  on;  the*  affidavit 
filedf  and  by  his  appearing  on  this  notice,  and  apposing  flue 
ijg^  of  the  defendants  to  obtoia  a  commission  on  flmtt 
affidavit.. 


It  is^  themfi>Ke,  ordered,  adjudged'  and  decreed^  thatr 
jjUdgMUit  of  ttie  District  Court  be  annuUedF,  avoided  and 
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reversed;  anditiifttrilieroidered  and  deimed^  that  tUi  cause  ^^^gg^ff^- 
be  remanded  to  the  Court  of  the  first  District,  with  directioiis 
to  the  judge  not  to  refuse  the  defendants  a  commiswoB  to 
take  testimony  on  the  affidavit  filed  bvthem;  and  it  is  further 
ordered  ^t  tfaa  appellee  pay  tbe  costs  of  flds  appML 


ALUSON  «9.  FOX. 

ATTEAL  FBOM  THE  COV&T  OP  TKI  FIBST  MSTRIOT^ 

AU  the  ndes  of  evidence  relatiye  to  a  commencement  in  writing,  which 
existed  under  the  old  Code,  have  been  removed  by  the  amendments  to  that 
woric. 

Parol  evidence  is  inadmitaible  to  give  validity  to  4a  iaftnmMtt  (kfjKiii^ti 
jMT  $•,  ifhich  IB  offeced  to  prove  a  sale  of  real  ptoperty. 

The  plaintiff  alleged  that  he  autiioxised  John  Finck,  to  B/efji 
certain  lots  belonging  to  him,  in  the  suburb  Delon  That 
the  defendant  acceded  to  the  proposals  of  his  agents  and 
made  with  the  latter  a  written  agreement  to  that  efifect. 
The  defendant  afterwards  refused  to  sign  a  public  act  of 
sale,  according  to  the  terms  of  this  agreement,  which  was 
tendered  to  her.  The  plaintiff  claimed  general  damages, 
and  special  damages  for  relinquishing  certain  stock  in  the 
Union  Bank,  in  consequence  of  this  agreement. 

The  defendant  denied  that  she  had  entered  into  such  an 
agreement,  and  alleged  that  the  property  in  question  was 
encumbered  with  mortgages,  and  for  that  reason  the  plaintiff 
could  not  have  subscribed  for  the  bank  stock. 

Jadgment  was  sendeved  for  the  dcfotdaal,  aad  flie  plaintiff 
appealed. 
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^^tP^Jf^'     Hmnen^  Barton  and  Maybin^  for  appellant. 


jr«r.  loa. 


JOS. 


SterreU^  for  appellee. 

Preston^  on  the  same  side,  made  the  fdlowing  points. 

1.  Three  circumstances  concur  to  the  perfection  of  the 
contract  of  sale;  the  thing  sold^  the  price,  and  consent. — 
Code,  2414. 

2.  The  contract  of  sale  of  land  must  be  in  writing,  and 
the  verbal  sale  of  the  same  is  null,  even  as  to  the  contracting 
parties,  and  testimonial  proof  shall  not  be  admitted.  Code^ 
2475. 

3.  Parol  evidence  inadmissible  against  or  beyond  what  is 
contained  in  the  acts;  or  on  what  maj  have  been  said  be- 
fore, or  at  the  time,  or  since.     Code,  2255  and  2256. 

4.  The  contract  on  the  face  of  it,  is  a  mere  mandate  and 
very  informal. 

5.  He  might  as  well  write  above  Mrs.  Fox's  name,  /  do 
not,  SB  I  do,  accept. 

6.  The  objection  to  proving  damages  is,  that  they  are 
claimed  for  a  violation  of  a  contract;  then  a  legal  contract 
must  be  first  legally  proved. 

The  opinion  of  the  court,  Mathews,  J.  absent,  was  defiy- 
ered  by  Portkr,  J. 

The  plaintiff  sues,  to  compel  the  defendant  to  carry  Into 
effect  a  contract,  which  he  avers  she  entered  into  with  him 
for  the  purchase  of  certain  lots  in  the  suburb  Delor.  He 
asks  also  for  damages  in  consequence  of  her  refusal  to  com- 
ply with  her  agreement. 

The  answer  denies  the  existence  of  any  such  agreement 
as  that  set  out  in  the  petition. 

The  plaintiff,  in  support  o{  his  allegations,  introdaced  in 
evidence  the  following  document: 
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«  Mr.  Finck,  **S""!L?* 

**  Sir — ^You  are  aathorised  to  close  the  sale  with  Madam  *■' 


Alif.llMMI 


F0X9  for  the  annexed  price  and  conditions;  saj  twelve  thou- 
sand dollars  cash,  in  the  following  pajoients: 

^  On  the  day  of  signing  the  bill  of  sale.— •— •— •••|(  3/MN> 

^do«        do.  one  note,   payable  twelve  months 

after  date,  with  interest......— .••••    3,000 

(•I 

^  do.        -do.  one  note  of  $3,000,  with  interest  at 

8  pr.  ct.  per  annam,' payable  twen- 
ty-four months  after  date........^....^.    3yl80 

^do.        do.  one  note  of  $3,000,  bearing  the 

same  interest,  payable  thirty-six 
months  after  date...........«...............    3,790 

$13,200 

^  ^gned^  John  Allison. 

L  Fox. 
^  New-Orleans,  6th  Angast,  1832. 
^  Mr.  A.  to  retain  the  premises,  rent  free,  two  months  from 
sale.'' 

On  the  trial,  the  plaintiff  offered  parol  evidence  to  prove 
that  the  memorandum  at  the  bottom  of  the  agreement,  was 
written  by  the  agent  of  the  defendant;  that  the  premises 
described  in  the  petition  were  those  which  the  parties  had 
contracted  for;  and  that  the  defendant,  subsequent  to  the  sign- 
ing of  the  instrument,  claimed  the  said  premises  as  her  own. 
This  testimony  was  objected  to,  and  the  court  having  sus- 
tained the  objection,  a  bill  of  exceptions  was  taken  by  the 
plaintiff. 

Under  our  old  Code,  this  proof  would  have  been  admissi- 
ble, but  the  amendments  to  that  work  have  removed  from  it 
the  whole  of  the  rules  of  evidence  relating  to  a  commence-    ^^i  ^1^  j^^  ^ 
ment  of  proof  in  writing.     To  decide  this  case,  therefore,  tT^^ZS^. 
we  have  to  examine  whether  the  instrument  produced  per  se  wiuch?zutedan* 
enables  the  petitioner  to  sustain  his  action ;  and  if  it  does  hxn  been  remov* 

ed  by  the  smend* 

not,  whether  parol  proof  can  be  admitted  to  supply  its  ^^   ^   <i>^ 
defects. 


CABBB  m  THB  SUFIIEMB  OOUST 


■JJ*^     On  the  firat  point,  we  think  the  instrument,  if  taken  alone, 

dee*  not  Mtstain  the  ncfion.    It  is  a  power  of  atlomej  fitnn 

the  plaintm^  antfiorising  ttie  agent  to  thm  a  contract.    It 

does  not  appear  to  hare  been  closed,  Ibr  no  eonsidefatioii  in 

stated;  and  in  order  to  the  perfecting  a  sale>  theie  nmst  be 

a  thing  giren,  fer  the  price  leoewed  at  piomised  to  be  paid. 

pimi  cfitaM     If  die  dofnment  introduced,  therelbre,  be  not  in  itself  a 

0f9  wtmif  to  sale,  and  enable  the  plaintiff  to  recoTer,  it  is  clear  it  cannot 

vSkT  iTlmJai  ^  i><^^  ^  ^7  parol  endence;  for  oar  Code  teUs  us  in  the 

I^J}?^  *  y  ^  ™^^  express  terms,  tibat  testimonial  proof  of  the  sale  ofim- 

moTeable  propertj  shall  not  be  receiTed.     Lom  Cocky  3X5^ 

341& 

This  opinion  renders  it  mmecessery  to  examine  whether 
the  court  decided  correctlj  in  rejecting  evidence  that  the 
memorandum  which  was  written  at  the  bottom  of  the  agree- 
ment was  in  the  hand  writing  of  the  agwt  of  the  defendant. 
Whe&er  it  was,  or  not,  could  not  clear  the  case  of  the  dif* 
ficulty  of  the  plaintiff  being  stfU  under  Urn  necessHy  of 
proring  the  consideration  bj  parol.  There  would  be,  per- 
haps, as  much  danger  in  receiving  verbal  proof  of  the  ttnng 
which  was  sold,  when  the  writing  is  ambiguous,  as  there 
would  be  in  permitting  proof  of  a  sale,  where  there  was  no 
writing  whatever.  At  all  events,  the  law  has  considered  so, 
by  no  longer  giving  anj  weight  to  a  commencement  of  proof 
in  writing. 

This  opinion  renders  it  unnecessary  to  examine  into  the 
question,  in  relation  to  damages  for  a  breach  of  contract. 
In  order  to  show  the  breach,  the  contract  must  be  proved; 
and  if  it  cannot  be  proved,  or,  what  is  the  same  thing,  not 
proved  by  legal  evidence,,  there  can  be  no  longer  a  breach 
of  it 

It  la,  therefore,  ordered,  adjudged  and  decreed,  fliat  the 
judgment  of  die  District  Court  be  affirmed,  with  costs. 


OF  THE  STATE  OP  LOUISIANA.  m 

SABASSA  M.  ORLEANS  NAVIGATION  COMPANY. 

▲PPXAL  FROM  THB  COURT  FOR  THE  PARISH  AWD  CITT  OP  NXW-ORLEANS. 

A  Teif)*]  leaM  which  h  defeetke  and  inoperativB  in  I^H,  iMy  b«  coofinMcl    "oinuHl 
tf  supplied  by  oral  testiniony,  or  may  operate  1ft  conjaaetioa  with  thai 
part  which  U  redoeed  to  writing. 

* 

A  corporation  is  ciyilly  reaponsible  for  damages  occasioned  by  an  act  done 
at  Its  command  by  its  agent,  in  relation  to  a  matter  within  the  scope  of 
the  objects  for  which  it  was  incorporated. 

A  corporation  is  responsible  for  every  injorions  acton  its  part,  from  which  the 
law  has  not  specially  exempted  it. 

Louk  Allard,  tiie  lessor  of  the  plaintiff^  received  from  the 
Orleans  NavigatioB  Company,  for  the  annual  rent  of  three 
thousand  one  hundred  dollars,  a  verbal  lease  of  the  turnpike 
road  along  the  north  western  margin  of  the  bayou  St.  John^ 
from  the  Metarie  road  to  lake  Pontchartrain.  Allard 
acquired  the  right  to  receive  tolls  on  the  road,  as  he  alleged^ 
according  to  the  13th  section  of  the  act  of  incorporation,  by 
a  written  contract  into  which  he  entered  with  the  Company* 
During  the  pendency  of  a  suit  by  the  Company  against  the 
plaintiff  and  Allard  for  the  possesaon  of  the  road,  in  which 
judgment  was  afterwads  rendered  in  favor  <^  the  latt^^  Ae 
agents  of  the  Company  obstructed  the  road  and  rendered  it 
impassable^causing  damage  to  the  plaintiff,  amounting  to  the 
sum  of  four  thousand  dollars.    For  this  the  plaintiff  brought 

Ais  action. 

The  Navigation  Company  denied  its  HabiKty  for  the  alleg-- 
ed  tresspass,  and  the  plaintiff's  right  to  demand  tolls  upon 
the  road,  averring  that  it  had  been  kept  in  so  bad  condition 
as  to  be  unsafe  and  almost  impassable* 

Judgment  was  rendered  £>r  the  plaintiff,  and  the  CoiB|»an7 
appealed. 

The  opinion  of  the  court,  Matbbws^  J.  absent,  was 
delivered  by  Pobter  J. 
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Bwrniir^pM.      The  petitioner  states,  that  he  is  the  sublessee  of  the  defen- 
I  danta  of  a  road,  on  which,  bj  virtue  of  the  13th  section  of 

the  act  incorporating  the  Orleans  Navigation  Company,  tolls 
were  receivable,  that  the  Company  through  their  agents  have 
ooHTAra.  taken  possession  of  the  road,  and  by  filling  it  up  with  soft 
marsh  soil,  have  rendered  it  impassable*  The  damages  sus- 
tained by  the  plaintiff  from  these  acts,  are  averred  to  be  five 
thousand  dollars. 

The  answer  denies  the  responsibility  of  the  defendants  for 
the  acts  alleged  in  the  petition,  and  puts  at  issue  the  facts 
therein  set  forth. 

The  cause  was  submitted  to  a  jury  who  found  a  verdict  in 
jfavor  of  the  plaintiff  for  sixteen  hundred  dollars.  The  defen- 
dants applied  for  anew  trial,  but  the  court  rejected  the  appli- 
cation, and  gave  judgment  in  pursuance  to  the  verdict. 
From  this  judgment  the  defendants  have  appealed. 

A  bill  of  exceptions  was  taken  on  the  trial,  to  the  intro- 
duction of  parol  proof  on  the  part  of  the  plaintiff  that  he  had 
leased  the  road.  The  objection  rests  on  the  fact  that  at  the 
time  tiie  lease  was  adjudicated,  the  conditions  on  which  the 
road  was  let,  had  been  reduced  to  writing,  and  announced  to 
the  lessee.  And  that  the  adjudication  itself  had  been  redu- 
ced to  writing  by  the  auctioneer.  No  written  contract  was 
however  entered  into,  and  signed  by  the  parties.  The  plain- 
tiff went  into  possession,  and  has  since  paid  the  rent  to  the 
lessors. 

We  do  not  think  the  court  erred.     This  is  not  one  of  those 

cases  where  the  law  has  constituted  a  written  instrument  the 

authentic  and  sole  medium  of  proving  the  fact.     Leases  may 

either  be  verbal  or  written.     In  contracts  of  the  former  kind, 

A  tMiMd  latte  instruments  defective  and  inoperative  in  themselves,  may  be 

and   iBopantite  Confirmed,  or  supported  by  oral  testimony,  or  operate  in  con- 

eininMd  or  MP- junction  with  that  part  which  is  reduced  to  writing.     The 

SiMiqr.  «  may  writings  in  question  were  not  signed  by  the  plaintiff,  nor  as 

*JJJ^JJJ2*J^*J2  far  as  we  can  learn  ever  seen  by  him.     The  lease  was  there- 

SmAio  wiWBff.  fore,  by  parol.    We  are  perfectly  satisfied  the  plaintiff  had 

the  right  to  offer  the  evidence  objected   to.     Starkie  on 

Evidence^  p.  4, 1034. 
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The  main  question  in  the  cause  relates  to  the  responsibiUhr  EAsrxm  Dis. 

i»  «_       1    i»      "■  ^  *        Matff  1839. 

of  the  defendantB,  for  such  an  act  of  their  agents  as  is  alleged  • 
in  the  petition,  *^"* 

The  textual  provisions  of  the  Louisiana  Code,  are  cited  to     orleaiis 

*  HATIOATIOV 

show  no  such  responsibility  exists.  A  corporation  (it  is  so  covrurr. 
enacted)  cannot  beat  or  be  beaten  in  its  corporate  capacity; 
it  cannot  commit  the  crime  of  high  treason,  or  any  other 
crime  or  offence  in  its  corporate  capacity,  and  it  can  only 
contract  through  its  agents.  La.  Code.  428,  429,  432, 433. 
Several  references  have  been  made  ^o  writers  who  treat  of 
corporations  as  supporting  the  same  doctrine,  but  it  is  unne- 
cessary to  cite  them,  for  the  general  principle  is  no  where 
more  strongly  stated  than  in  the  positive  law  of  the  state. 

But  it  appears  to  us  the  rules  just  referred  to  leaves  the 
question  now  before  us  entirely  open.  That  question  as  we 
understand  it  is,  whether  corporations  are  not  civilly  respon- 
sible for  damages  occasioned  by  acts  of  their  agents,  in  rela- 
tion to  matters  coming  within  the  scope  of  the  object  for  which 
they  were  incorporated,  when  these  acts  were  done  by  their 
command. 

There  can  be  little  doubt  the  law  should  make  them  liable,     a  corporttkm 


and  we  think  it  does  hold  them  so.     The  passages  cited  from  ob^fy^jSS^ 
our  code,  relate  to  crimes  and  offences,  and  as  that  work  enu-  act  done  J  S 

conunuid  by  Its 

merates  the  cases  where  corporations  are  not  responsible,  and  h^**  » relation 

*  *  to  a  matter  within 

does  not  embrace  within  that  enumeration  non-responsibility  in  ^5  "^^^JhSf 
a  civil  action  for  injuries  done  to  property,  a  very  strong  rea-  {^ 
son  is  offered  to  us  against  extending  the  exemption  to  a  case 
not  enumerated.  The  objection  raised,  that  they  are  not 
responsible,  because  they  can  only  contract  through  an 
agent,  aids  very  little  in  the  decision  of  the  point  now  under 
consideration,  for  though  they  can  only  contract  through  an 
agent,  it  by  no  means  follows,  that  they  are  not  responsible 
for  breaches  of  contract  which  they  may  have  entered  into, 
or  for  injuries  which  they  may  inflict  on  the  property  of  oth- 
ers through  their  agents.  If.  they  rented  a  house  and  com- 
mitted waste  during  the  lease,  or  made  themselves  respon- 
sible by  the  non-performance  of  any  obligation  which  the 
law  imposes  on  the  lessee,  it  can  hardly  be  questioned  they 
would  be  bound  to  make  good  the  loss.    If  it  be  objected 
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Kaotsbv  P»*  that  in  the  case  last  put,  the  responsibility  grew  oat  of  a  eon- 
H  tract,  we  can  hardly  see  bow  their  liability  would  be  varied^ 


if  without  a  contract,  they  entered  on  the  property  of  another 

ouBAtffl     and  used  it  for  corporate   purposes.     Though  corporate 

csMTAvv.     bodies  can  enjoy  no  rights,  nor  exercise  any  powers,  bat 

those  conferred  by  law,  we  are  not,  therefcH'e,  attthoriaed  to 

conclude,  Aat  they  are  responsible  for  no  acts  but  those 

which  the  law  expressly  declares  they  shall  be  reqponsiUa 

for.    On  the  contrary,  we  think  they  are  bound  toothen  (m 

ii  i^ifSSSfoiS  every  injurious  act  on  their  part,  from  which  the  law  has  not 

USTm  iSfpirt!  specially  exempted  them*    No  such  exemption  is  shown  here* 

law  kM  not  !]»•.  The  law  of  the  Partidas,  relied  on,  is  no  longer  in  finrce*  aad 

dally    anBDCad 

it-  was  not  at  the  time  this  trespass  was  committed* 

In  En^and,  by  a  statute  of  21  Edward  IV.  it  is  hoUen, 
that  a  corporation  cannot  be  beaten,  nor  beat,  noir  commit 
treason,  nor  felony,  nor  be  imprisoned  for  dsseizin  witti 
ibrce^nor  be  outlawed*  These  enactments  are  much  the 
same  with  these  cited  from  our  code,  yet  the  booJcs  of 
adjudged  cases  in  that  country,  and  in  our  nster  states,  aSord 
repeated  examples  of  corporations  being  held  liable  &>t  trea* 
passes  committed  by  their  agents  under  their  authority. 
Chancdlor  Kent  says,  they  may  be  sued  by  a  special  actioA 
on  tile  case  ibr  neglect,  and  breaches  of  duty,  and  in  actions 
of  trespass  and  trover  for  damages,  resulting  from  trespassea 
and  torts  committed  imder  their  autbcaity  by  their  agentau 
2  Kenti  Com.  284.    3  Peters  398* 

It  is  objected  that  there  is  no  evidence  on  record,  that  the 
Navigation  Company  authorised  the  trespass,  we  think  it 
Desutts  from  the  evidence  of  the  defendants  themselves  that 
tiiey  did  authorise  it. 

The  ri^t  of  the  lessors  to  interfere  with  the  road,  on  the 
ground  that  it  stood  in  need  of  repairs,  was  a  %uestioQ 
depending  on  the  fact,  whether  the  road  did  actually  require 
the  repairs  or  not,  and  that  fact  the  jury  has  negatived  by 
their  verdict* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court,  be  affirmed  with  costs* 

^nmbridge^  for  appellants*        Preston,  for  appellee* 


OF  THE  STATE  OF  LOUISIANA.  4» 

SAimnr  Du. 

THOMPSON  fw.  BLACKWELL.  »^^if^ 


THOMPSOK 


APPX4L  FROM  T0X  OOUHT  OF  THX  FIRST  DUTRIOT. 

The  incorporated  limits  of  the  eity  of  New-Orleans,  tenniaite  at  the  edge 
of  the  Missisiippt  rirer. 

in  derignating  boundaries,  the  word  0,  if  nnacoompaaiad  faj  the  tam 
imdmrioe,  exclades  the  object  to  which  the  line  mns. 

This  action  was  brought  by  the  assignee  of  a  bond  for  the 
prison  limits  of  the  city  of  New-Orleans,  against  the  suretj^ 
.    The  defendant  pleaded  a  general  denial. 

The  record  contains  the  following  statement  of  facts,  fur- 
nished to  the  court  by  the  parties.  ^  It  is  admitted  that 
John  BlackweU,  the  principal  in  the  bond  on  which  this  suit 
is  brought,  went  on  board  of  a  steamboat  lying  at  Hbe 
wharf^  and  in  contact  therewith,  but  floating  on  the  iii|Br 
Mississippi,  subsequent  to  the  signing  of  said  bond.  It  is 
also  admitted  that  the  defendant  signed  the  bond  sued  on, 
and  that  said  bond  was  regularly  transferred  to  the  plaintifi^ 
and  that  in  case  the  plaintiff  is  entitled  to  recoYer,  the 
amount  claimed  in  the  petition  is  correct.'' 

Oo  this  statement  the  cause  was  submitted.  Judgment 
was  rendered  for  the  plaintiff  andj  the  defendant  appealed. 

Hoffman  and  Hilly  for  appellant 

Roaeliusy  corUray  contended  that: 

1.  The  breach  of  the  conditions  of  the  bond  on  which 
this  suit  is  brought,  is  shown  by  the  admissions  on  record* 
The  prison  limits  are  established  with  those  of  the  city  of 
New-Orleans.  Act  of  1823.  Moreau^s  Dig.  voLl,  p.  57& 
The  limits  of  the  city  extend  to  the  river  Mississippi.  Act  of 
1812.    Moreau^sDig.vol.  2,/i«  118. 

2.  If  the  expressions  of  this  law  are  at  all  doubtful,  they 
have  been  interpreted  by  the  legislature.    The  law  creating 
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2"^  &6  Cily  Court  of  New-Orleaoflr  gave  that  coart  jariadiction 
witbin  the  limits  of  the  city,  and  by  a  subseqaent  act  its- 
jurifldicticMi  was  extended  oyer  the  whole  breadtii  of  tibe 
river.    Moreau^s  Dig.  voL  hp»  344;  A.  358-9. 

3»  The  f4y<Jteo  is  ftmtiihi  to  4en  ysr centam  dawMiy  Ac 
a  frivolous  appeal. 

The  «piaiM  ef  Ae  eowt^  HMfamn,  J% 
delivered  by  PoB1■i^  J. 

Q%n8  is  flan  action  against  tiie^urety  of  a  debtor  who  gave 
bond  1o  keep  wiflnn  the  prison  bounds  of  &e  parish  and  city 
of  New-Orleans.  These  bounds  according  ta  the  act  of 
ManA  9,  1^33,  ave  the  whole  incorporated  limits  of  the  city 
ctf  New4)rteans.    See  1  Mortau^s  Dig.  StS. 

The  breach  diarged  is,  that  the  principal  went  on  boaid  a 
ileambo«taflo8it  in  «ie  Mississippi,  bat  which  was  attaehdl  te 
meof  the  whatves created  by^&e  carpoiati<Ns,  mfliin  Aa 
poi^  of  Kew-Orleans. 

The  original  act  of  incorporation  gave  for  fiuiitBtnihe  mJbf 

a  tract  of  countty  from  one  point  to  aaother,  hefpaning^at 

lake  Pontchartrain,  the  Hues  which  close  atre  described  as 

running  to  the  MiasisHfpi.    The  act  o{  181S,  wdBch^eniBsyBi 

tiiese  limits,  in  laying  off  the  wards,  it  appears  ^rns  valso 

g^v^sihesame  boundaries,  for  it  says  ttie  lines  ^hich  divide 

ihem  shall  conmience  on  the  levee;  it  declares  that  the  para- 

I  inrnqiif rtiiii  ^^^  ^^  which  close  them  Aallrttn  toiheJlSssimfpi. 

n^-Mm,     ^  ^^^  ^^  question  is,  whether  the  incorporated  limits  of 

^S^^Jf^mi-  the  city  of  New-Orleans,  I^MiiMlte  at   Ae  edge  ^  She 

water,  or  extend  to  and  embrace  a  portion  of  the  river, 

%hich  will  bring  a  steamboat  lying  at  die  wharf  witiin 

4bese  limits. 

The  judge  of  ttie  first  instance  decided  this  .qnestiflnJn  the 
j^^^^^^jij^ftegattve,  and  the  defendantappealed. 
^SStuiw^^  The  judge  below  decided  correctly.  The  word  loanayit  is 
SmSSwiM^  true  be  either  inclusive,  or  exclusive,  -according,  to  the  sirin 
10  wudi  tfwttM  J6ct  matter.  In  designating  boundaries,  it  is  lalways imder- 
"^  j(M€A>tf  ttDacGompaatadliy  die  termctac&friqsy'toiCSDshidevtbe 


-<. 
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al^^t  tbe  line  ist^rm  ^    It  waft  110  diMibt  an  WMaiiQa  ya  ^-SS^JB*^ 
tbQ  pait  of  tbci  legial^tnre  not  to  em^ffM^e  the  port  mH^u  .«* 

the  incorporated  limiti;  but  coortB  of  justice  cimaat  fupfj^  ^"^wrwi 
the  omiigioa^  We  have  a  strong  legislative  cctpstructioii  ^f  'M«^(i4Ha 
tb^  acts  defivdag  the  liiaits  of  the  city  which  we  caano^  safi^ 
^regardf  67  an  act  of  Febniary  10,  I82i^  the  port  qf 
New-Orleans  has  certain  limits  given  to  it)  ai^d  it  is  dec)ar^ 
that  between  the  points  designated,  the  port  shall  include 
the  whole  width  of  the  river. 

The  second  section  of  the  act  proceeds  and  enacts^  that 
the  police  officers  and  justices  of  the  peace  of  New-Orleans 
shall  have  the  same  jurisdiction  over  the  port  which  they 
now  enjoy  by  law  within  the  cUy  of  JNem-OrleanB.  This  act 
appears  to  contemplatOi  that  it  was  necessary  to  give  by  law 
jurisdiction  over  the  port  to  the  city  officers*  It  was  clearly 
unnecessary  if  the  port  was  already  within  the  incorporated 
limits.  Nor  is  this  provision  satisfactorily  explained  by  sup- 
posing the  city  as  incorporated,  extended  over  the  half  of  the 
river,  and  it  was  requisite  its  jurisdiction  should  be  carried 
over  the  whole  width  of  the  river.  It  speaks  of  the  whole 
port,  provides  for  the  whole^  and  it  is  evidently  bottomed  on 
the  understanding  of  that  branch  of  the  government,  that 

U  WftP  rWIWte  te  ^;K*ea4  t^e  j  wWipti^^n  flf  *e  cpfpor^tii^fi 
over  the  whole  river,  not  the  on^)u^  qf  it,  T})is  cppi^tTSC- 
tion  is  strengthened  when  we  find  the  legislature  give  to  the 
eity  magistrates  the  same  jurisdiotiQB  over  fbci  port  wMcb 
^y  now  anjoy  mthm  ikfi  cUy^  What  is  this  but  sayiag,  tibat 
tiha  pert  was  fM><  wit^  Aia  ioaorpovated  limits  of  &e  tify? 
They  give  the  jurisdiction  over  one  place,  wbif^  is  mw 
enjoyed  over  another. 

The  rule  which  makes  the  middle  of  a  riv^r  the  dividing 
Un^  between  independant  states,,  whpre  territories  lie  on  ejaiic)} 
dde  of  it,  and  the  principle  that  coui^jtries  lyii>g  on  a  jvrej 
h^ve  the  saoM^  limits  cannot  be  accurately  assimilated  to  tbie 
case  before  us.  The  one  rests  on  principle  of  inlemation^ 
law*  The  other,  supposing  it  sound,  and  its  correctness  jpx^ 
)>e  Fiell  doubted  in  a  case  where  the  line  designated  ^oul^ 
be  declared  to  run  to  the  river,  rests  on  the  presumption  that 
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ttuiMut  Vm.  itvai  not  tfie  intentton  of  tlie  law  maker  to  ezdade  aay 

i  partof  thestate  from  its  jadidal  divinon,  so  as  to  afford  an 

'"*»!!"'*    immunitj  for  crimes  and  ofiiencea.    Bat  no  such  necesdty 

rBTMvxsTAi.  exists  here  for  the  parish  divisions  would  have  effected  dus 

object*    The  limits  of  corporations  are  the  creatnres  of  poo- 

tive  legislation,  and  cannot  be  extended  bj  implicatk»  and 

motives  of  conrenience. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  (be 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


Js  ilo'  SWINDLER  w.  PEYROUX  ET  AL. 


APPXAL  rROM  rax  COUKT  OF   THE  FOUKTH  DimUOT,  THX  JUDGS   TBKBXOF 

PKBSIDniO. 

^e  presenca  of  a  child  of  the  deceased,  is  not  inconsisteiit  with  the  admm- 
ietratEon  of  the  ettate  by  a  curator. 

A  nla  of  real  |tipertyi  as  apart  of  a  Tacant  estate,  by  order  of  Oe  Court  of 
IVobales,  discharges  all  mortgages  upon  it  granted  by  the  deceased  omwr^ 
M  does  not  aifeot  those  with  which  the  property  was  encmbered  at  tiw 
tiaia  1m  purchased  it 

The  plaintiff  was  the  widow  of  Dorsey  P.  Swindler, 
against  whose  estate  she  had  recovered  a  judgment  in  the 
Court  of  Probates,  for  her  dotal  and  paraphernal  property, 
amounting  to  four  thousand  two  hundred  and  eighty-nine 
dollars  and  sixteen  cents.  The  claim  of  their  daughter  for 
her  property,  entrusted  to  him  as  her  natural  tutor,  was 
idlowed  in  the  same  court,  amounting  to  nine  thousand  six 
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hunclred  and  thirteen  dollars  and  fifteen  cents.    Tids  claim  ^^JSS!''l^^ 
bad,  by  public  act,  been  transferred  to  the  plaintiff .  ■"  ' 

Several  slares  were  subsequently  purchased  by  the  plain-         w. 
tiff,  in  part  payment  of  her  claims,  at  a  sale  of  Swindler's 
succession,  made  by  order  of  the  Court  of  Probates. 

The  defendants,  ayerring  they  had  a  mortgage  on  the 
slaves,  obtained  from  the  Court  of  the  Third  Judicial  District^ 
an  order  of  seizure  and  sale  against  them.  To  stay  all  pro- 
ceedings on  this  order,  the  plaintiff  sued  out  an  injunction, 
which  was  dissolved,  and  while  a  motion  for  a  new  trial  was 
pending  and  undecided,  the  defendants  advertised  the  slaves 
Ibr  sale  under  this  order. 

The  plaintiff  then  filed  her  petition,  setting  out  her  claims^ 
and  succeeded  in  obtaining  a  second  injunction. 

The  defendants  pleaded  to  the  allegations  of  her  petition, 
a  general  denial,  and  moved  to  dissolve  the  injunction,  with 
costs  and  damages. 

Judgment  was  rendered  for  the  defendants,  and  the  plain- 
tiff appealed. 

The  opinion  of  the  court,  Mathews,  J.  absent,  was  de- 
livered by  Martin,  J. 

The  plaintiff  is  appellant  from  a  judgment  which  dissolv- 
ed an  injunction  which  she  had  obtained  to  prevent  the  sale 
of  certain  slaves  in  her  possession,  under  an  order  of  seizure 
and  sale  procured  by  the  defendants. 

The  facts  of  the  case  are  these.  Her  late  husband  and 
Lafeton  purchased  a  plantation  and  twenty^seven  slaves  in 
partnership,  for  cash.  He  afterwards  made  three  promissory 
notes  to  the  order  of  Lafeton,  who  endorsed  them;  they  were 
delivered  to  the  defendants,  and  the  maker  and  endorser 
joined  in  a  mortgage  of  thirteen  of  the  above  slaves,  to  secure 
the  payment  of  the  notes.  Afterwards,  all  or  part  of  the 
remaining  slaves  notmortgaged  to  the  defendants, being mort> 
gaged  to  other  creditors,  a  division  of  the  whole  was  made, 
and  nine  of  those  mortgaged  to  the  defendants  fell  to  the 
share  of  the  plaintiff's  husband,  on  an  agreement  that  each 
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f>^  •£  the  partiti<«en  should  pay  the  debts  for  which  ibt  fllsres 
which  fell  to  their  respective  shares,  were  mortgaged*  After 
thisy  the  plaintiff  became  a  widow,  and  renoonoed  the  cam- 
monify;  the  estate  was  administered  bj  a  curator,  and  she 
purchased  eight  <^  the  slaves  mortgaged  to  the  defendants, 
in  the  lot  of  her  husband,  at  the  sale  of  fiie  Court  of 
Probates. 

She  resists  the  defisndants'  attempt  to  have  them  sold  to 
satisfy  their  mortgage,  on  the  ground  that  it  was  purchased 
by  die  probate  sale,  and  they  ought  to  have  exercised  their 
rights  in  the  proceeds  of  the  sale  in  the  Court  of  Piobatea) 
and  on  the  ground  of  a  higher  lien  in  her,  for  the  seoQiity 
of  her  claim  against  her  husband^i  estate  for  her  dotal  and 
paraphernal  property,  and  as  assignee  of  a  dangUer  of  luer 
husband,  for  a  privileged  claim  against  him  as  her  tutor. 

The  counsel  of  the  defendants  has  chiefly  conined  Ma 
efforts  to  oppugn  the  doctrine  which  our  learned  brother  has 
taken  as  the  baris  of  his  decision,  vis:  that  a  sale  by  a  Court 
of  Probates  of  the  property  of  a  vacant  estate,  truisfers  it 
to  the  vendee  firee  from  any  mortgage  or  privilege  with  which 
the  deceased  has  encumbered  it|  that  the  case  of  Ih  Bnde 
vs.  Moarcj  which  is  usually  cited  in  support  of  tin$  doctrine 
has  ceased  to  be  law  under  the  existing  legislation. 

He  has  next  contended,  the  estate  was  not  a  vacant  one, 
since  it  appears  the  deceased  left  a  daughter,  as  th^  ass{|poQ 
of  whom  tiie  plaintiff  sets  up  a  claim,  and  if,  ^refore,  ^t^ 
estate  is  not  a  vacant  one,  tbe  Court  of  Probates  vras  witfaoirt 
authority  to  order  a  sale. 

It  has  appeal^  to  us,  there  is  not  any  thing  in  the  Jjmsi- 
€ma  Code  or  Cade  of  Practice^  in  any  way  militating  against  fMiky 
of  the  provisions  of  the  Code  of  1808,  on  whiqb,  the  counsel 
concludes,  our  decision  in  De  Ende's  case  was  bottomed. 
He  has  referr^  us  to  the  LauiniXM  Codej  1I54-S,  1176r 
3341^;  to  tibie  Code  of  Practice,  61  and  teq.  to  2  MoreaWs 
Digeet  433$  3  MarHn^jY.  S.  604,  and  id.  581. 

The jDNtenee 

Jjjjj™  ^  Jjj  The  presence  of  a  daughter  of  the  deceased  is  not  inoon- 
S^f'^^^SSd^  suitent  with  the  administration  of  the  estate  by  a  curator;' 
Sy^aMntor*^  especially  when  sh$  isa  creditor,  and  the  widow  has  ranouAO* 
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ed  the  comnranitj,  for  the  daughtei  maj  have  declined  b^  ^^g— "LP*** 
coming  an  hein 
The  aj^pellan^i  coimsely  coiii{]|ain8  <hat  ttie  chdm  of  « 


mortgage  of  the  defendants  has  been  sastained  as  to  one  un-     rinwuz 
divided  half  of  the  slayes.    In  this,  it  does  not  appear  to  us, 
the  court  erred.    The  deceased,  when  be  executed  the  mort- 
gage sent  to  the  defendants,  jointly  with  Lafeton,  was  him- 
self ibe  owner  of  one  half  of  them  only — ^the  other  half  wan 
Xafeton's.    It  is  tme  be  afterwards  acquired  this  latter  half 
by  a  contract  of  purchase  or  exchange;  parting,  in  &pror  of 
Lafeton,  widi  his  undivided  half  of  other  slaves.     But  this 
aRXimMon  was  made  mm  antue;  the  undivided  half  thmt  had 
belonged  to  Lafeton,  was  in  ithe  bands  4>f  Abe  plaintiff  7s  bos- 
band,- burthened  with  this  mortgage  to  the  defendants,  which 
noflnng  'fan  ^todtroyed     The  sale  by  die  'Court  of  Probates  pr^^,  "V^ 
purged,  indeed,  the  mortgage  the  deceased  >bad  ^ncnmbeved  S^e,  ^^^iSSS 
it  with,  but  it  did  not  purge  those  with  which  the  property  ProiMtM,     di». 
had,  bdbre  4t  became*Swindler's,  been  encumbered  by  ante-  gte»^uM   ^ 
nor  owners.    For  these  the  property  is  atffl  bound.  ^K^notSS 

The  judgment  dissolved  the  injunction,  and  orders  the  u!!^^,?^!!!^ 
sife  of  <the  whole  of  the  ^ves,  and  directB  one  half  the  net  g^ffSnJTt' 
proceeds  to  be  paid  to  the  defendants,  and  the  oth^  to  Ae 
jAaintiff.  it  bas  not  been  made  a  question,  before  >iib,  nor 
{as  fiur  as  it  appears)  in  the  lower  court,  whether  the  plsiin- 
tifl^  by  her  purchase,  did  not  acquire  an  indefeasible  title  to 
ene  undivided  moiety  of  &e  slaves,  and  whether  she  was  not 
entitled  to  demand  it,  in  bind,  by  a  partition;  we  have  not, 
-therefore,  examined  this  point 

As  to  the  alleged  prior  claim  of  the  plaintiff,  in  her  owm 
i4^t  and  that  of  her  step-daughter,  for  dotal  or  paraphernal 
«r  •minor's  claims,  it  has  appeared  to  us,  the  district  jodge 
oonrectly  concluded  the  defendants'  mortgage  was  prior  in 
time,  and  consequently /Mlior  injure. 

It  is,  therefore*  ordered^  adjudged  and  4ecrs^d,  tl^t  the 
judgment  of  the  District  Court  be  ajBirmed,  with  costs* 

Labaiuve^  for  appellant    Burke  and  DtwU^Jonitr^ 
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▲t^ITt^tc  MEECIEB,  attorney  for  the  absent  HEIRS,&€-«fc8TEEUN 
M-  DATIVE  EX'R.,  dbc. 

•TBBUir, 

lUTm  sx'b. 

'V^*  ArrCAL  FBOH  THX  COUftT  OF  PBOBATSS  OF  THS  TAKUB  AMD  CITT  OP 

HKW-ORLXUrS. 

The  illegal  poaiession  by  a  thbrd  person  of  a  BDccesrion,  does  not  prervnt  the 
Court  of  Probates  from  taking  the  necessary  steps  to  have  the  estate  Ady 
administered. 

ne  plea  of  fwjiMiiMta  cannot  be  sustained,  where  one  of  the  partita  appeend 
in  a  diflerent  capaeity  in  the  foimer  suit. 

The  power  of  the  attorney  for  the  absent  heirs  to  act,  coameiioes  with  the 
date  of  his  appointment. 

Tlie  dative  executor  cannot  oonf&m  a  sale  which  b  not  legally  made,  nor 
dispose  of  the  eifects  of  the  estate  by  private  agreement 

On  the  23d  of  March  last,  on  motion  of  the  attorney 
appointed  by  the  court  to  represent  the  absent  heirs  of  Philip 
Sterlin,  deceased,  the  dative  executor  was  ruled  to  show 
cause  why  the  real  estate  of  the  deceased,  situated  in  the 
parish  of  Jeflerson,  should  not  be  resold  by  the  Register  of 
Wills*  Sterlin  had  made  two  wills;  the  execution  of  one  of 
them  had  been  ordered  by  the  Court  of  Probates.  This  will 
was  subsequently  annulled,  and  the  other  confirmed  by  a 
final  judgment  of  this  court.     Vide  antCj  IQO. 

The  executK»r,  and  Daniel  T.  Walden,  the  alieged,  pur- 
chaser of  a  lot  of  land  belonging  to  the  estate  of  the 
deceased,sbowed  cause  against  this  rule,  upon  several  grounds 
which,  with  the  other  proceedings,  are  fully  stated  in  the 
opinion  of  the  court. 

The  rule  was  made  absolute,  and  the  executor  appealed. 

The  opinion  of  the  court,  Mathbws,  J.  absent,  was  deliy- 
ered  by  Pobtbr,  J. 
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The  testator  made  two  wiUs*    One  of  them  was  adihltted  ■^25^i£*'' 
to  probate,  and  its  execution  ordered.  The  executor,  in  par-  m^asaa^mmms 
suance  of  this  order^  proceeded  to  sell  the  effects  of  tb»  estate,  itttMriBT  ifo 
but  the  purchasers  did  not  complj  with  the  conditions  dh     ^^^^ 
^riuch  the  property  was  adjudicated  to  thetn;  no  re^e,  how-  ^^titit  tii*ft. 
ever,  was  ordered,  and  things  stood  in  this  situation,  wben  a 
judgment  of  this  tribunal  set  aside  the  will  which  had  been 
admitted  to  probate,  and  ordered  the  execution  of  one  which 
had  previous!/  been  made  by  the  testator* 

The  executor  named  in  the  will  last  mentioned  i^eflised  to 
act,  and  a  dative  executor  was  appointed.  His  proceedings 
in  relation  to  the  property  which  had  been  adjudicated  to 
certain  persons  and  not  paid  for^  has  caused  the  litigation 
which  has  brought  the  present  cause  before  this  court. 

Among  the  purchasers  at  the  sale  made  by  order  of  the 
Court  of  Probates,  was  one  R.  C«  HalL  The  sale  took  place 
on  the  27th  March,  1833.  Proceedings  were  carried  on  as 
far  as  a  writ  of  distringas,  to  make  him  carry  his  contract 
into  effect,  but  without  any  useful  result  being  attained*  The 
sheriff  returned  that  he  could  find  no  property  on  which  the 
writ  could  operate. 

The  executor  of  the  first  will  which  was  «Hi^jt^  to  pro^ 
bate,  endeavored  to  eause  a  resale  of  the  property*  This  was 
opposed  by  the  new  dative  executor  in  his  then  capacity  of 
heir,  and  the  court  decided  that  the  property  could  not  ht 
sold,  as  the  executor  had  required. 

Shortly  after  Ae  dative  executor  received  his  appointment, 
he  ratified  and  confirmed  all  the  sales  which  had  been  made 
by  the  executor  of  the  annulled  will,  and  in  this  act,  it  is  spe- 
cially recited^  that  as  the  property  which  had  been  adjudged 
to  Robert  (X  Hall,  was,  in  reality  purchased,  for  account  of 
Daniel  F^  Walden,  and  that  said  Hall  is  since  deceased^ 
without  having  performed  or  fiilfilled  any  of  the  obligations 
of  said  sale,  or  paid  any  part  of  the  price;  he  therefore  con- 
sents that  Walden  shall  be  considered  as  the  original  and 
bona  fide  proprietor,  and  regarded  as  the  person  to  itbott  ttie 
property  was  adjudged. 

60 
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BitnM-Dii.     The  attorneT  for  the  absent  hein  next  to<dc  a  rale  on  the 

Jfatft  18D. 

I    dative  executor,  to  show  cause  why  the  real  estate  left  by  tbe 
ATTOME^Vo  deceased,  should  not  be  sold  again  by  the  Register  of  Wills. 

— J!r;«      To  this  rule,  Walden  was  made  a  party. 
STATflTx  s&*B.       Walden  denied  the  jurisdiction  of  the  Court  of  Probates 
and  was  dismissed.     The  executor  has  shown  various  causes 
why  the  rule  should  not  be  made  absolute. 

1.  The  dative  executor  cannot  comply  with  the  order 
demanded,  because  the  property  is  in  possession  of  a  third 
person,  not  subject  to  the  jurisdiction  of  the  Probate  Court. 

2.  The  case  was  adjudged  35th  August,  1832,  and  that 
judgment  formed  res  judicata* 

3.  The  attorney  for  the  absent  heirs  cannot  take  sadi  a 
step  witbouC  proving  there  are  such  in  existence. 

4.  The  dative  executor  is  the  heir. 

5.  The  property  would  not  sell  for  near  its  value,  as  the 
buyer  would  acquire  nothing  but  an  expensive  lawsuit  with 
the  party  in  possession,  under  the  first  sale. 

On  the  first  point,  we  are  of  opinion,  that  the  circumstance 

Thafliefai  WW  of  the  property  being  in  the  hands  of  a  third  person,  if  it  be 

petwa  of  ft  Mc-  illegally  in  his  possession,  does  not  prevent  the  Court  of  Pro- 

prqr— ttfccCoMrt  bates  from  taking  such  steps  as  will  enable  the  estate  to  be 

oi  noDstM  iron  ^  ^ 


SS^SJSTtnS:  d"ly  administered. 

tke  aitaia  drfy     Q^  ^^  sccond  poiut,  WO  think  that  the  judgment  referred 


The  piM  of  rM  *^»  ^*^®  ^'^^  {oTUi  the  plea  o{  res  judicata^  for  the  decision  there 
jwftcrte^^cMjDot  ^^jjg  jj^^  between  the  same  parties.    There,  it  was  the  former 


p!!Sm%oLSX  executor  who  contested  the  case  with  the  present  defendant. 
Ciftdir 


p^i^intiwibiir  who  did  not  appear  in  the  same  capacity  he  does  now. 

3.  We  think  the  attorney  for  the  absent  heirs  could  pro- 

^J^SttSSH'fS  P^^h  *^®  ^^^^  *  ™l®*    I*  is  *"8  duty  to  see  that  the  estate  is 

STmm!!!!^'^  legally  administered,  and  his  right  to  act  commences  with 

J^um^^SiaL  the  date  of  his  appointment,  and  is  not  contingent  and  in 

abeyance,  until  it  is  discovered  there  are  heirs  in  existence. 

Thodatifoes.     4.  It  doos  uot  appear  to  us  the  judge  erred.     Hall  had 


which  is  Sot"!!!  ^^^  without  complying  with  his  contract,  and  could  not  have 
S^S^^'S'  claimed  the  property.  The  act  was  never  signed  by  him.  Not 
^^Str^M^I^  being  the  owner  of  the  property,  it  is  not  seen  by  us  how  he 
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could  transfer  that  property  to  a  third  person.      The  dative  E*J7«"wJpM- 
executor  has  no  power  to  dispose  of  the  effects  of  the  estate  by  ■ 
private  agreement,  or  to  confirm  any  sale  which  was  not      ""^•'•" 
legally  made.  »^«  "  ^ 

&  The  price  which  the  property  may  sell  (otj  cannot  influ* 
ence  oar  judgment  on  the  law.  It  is  proved,  however,  that  the 
land  has  greatly  increased  in  value,  and  may  be  presumed  the 
sacrifice  will  not  be  so  great  as  seems  to  be  apprehended. 

It  ifl,  therefore,  ordered,  adjudged,  and  decreed,  that,  the 
judgment  of  the  Probate  Court  be  afllrmed  with  costs, 

PreBkmj  for  appellant.    Z).  Seghers^  fi>r  appellee* 


NICHOLLS  «w.  HANSE  ET  AL. 

APPBUt  FROM  TRX  OOURT  OP  TBI  FIB8T  mSTBICT. 

A  jinl^iieiit  for  a  deUveiy  of  a  thing  which  has  no  eiktoiice,  is  not  changad 
by  a  decree  directiag  the  payment  of  its  value. 

The  defendants  had  in  another  suit  brought  by  the  plain* 
tiff^  obtamed  a  judgment  against  him  for  three  thousand  seven 
hundred  and  twen^-three  dollars  and  eighty-three  cents,  with 
the  condition  that  the  defendants  should  restore  two  steam 
engines  to  the  plaintiff  made  by  him  for  them,  of  which  one 
had  been  destroyed  before  the  rendition  of  the  judgment* 
Vide  2  La*  Reports^  382.  The  plaintiff  prayed  in  this  suit 
for  a  decree  setting  aside  the  execution  issued  in  the  former 
one,  and  for  damages.  An  injimction  was  granted  staying 
the  sale  of  a  house  and  lot  of  plaintiff  seized  on  the  execution. 

The  defendants  pleaded  the  general  denial,  and  alleged 
that  the  engine  which  was  destroyed,  had  never  been  the 
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*^y!Lfr*'  plalnttlPB  property,  nor  ever  had  been  claimed  bj him;  tixsA 
the  other  engine  had  been  eeized  on  their  execvtion  \  that 
It  was  to  be  sold,  and  its  proceeds  applied  to  satisfy  thdr 
'  judgment. 

The  judge  a  quo  dissolved  the  injunction,  and  decreed  that 
the  plaintiff  should  be  credited  with  the  value  of  the  engine, 
estimated  at  Ae  time  it  was  made.    The  plaintlffappealed. 

The  opinion  of  the  court,  Mathews,  J.  absent,  was 
delivered  hj  PeHTsn,  J* 

The  litigation  between  these  parties  grew  out  of  a  contract 
by  which  die  plaintiR*  was  to  superintend  the  making  ct  a 
steam  engine  for  the  defendants.  The  former  claimed  his 
wages,  and  the  latter  damages  from  him  in  consequence  of 
his  neglect  or  want  of  skill. 

On  the  first  trial  in  the  District  Court,  judgment  was  ren* 
dered  in  favor  of  the  plaintiff  for  six  hundred  and  ibur  dol- 
lars and  sixtj-nine  cents;  and  the  court  further  averred,  that 
a  small  engine  which  he  had  delivered  in  pledge  to  the  defen- 
dants should  be  restored  to  him. 

The  judge  of  the  first  instance  had  reached  the  conclusion 
just  stated  by  disallowing  the  defendants'  claim  in  remune- 
fallon.  On  appeal,  this  court  thought  be  erred  in  doing  so, 
and  they  ordered  the  cause  to  be  remanded  in  order  ttiat 
tiie  amount  to  which  they  were  entitled  under  it  should  be 
atrcertained. 

On  the  second  trial,  the  District  Court  gave  judgment  in 
fiivor  of  the  defendants  under  their  claim  in  remaneradon, 
fer  the  sum  of  five  thousand  four  hundred  and  thirty-eight 
ddiars  and  two  cents;  and  further  ordered,  that  the  en^bne 
which  the  plaintiff  had  defectively  made  should  be  restored  to 
him. 

IVom  tills  judgment  the  plaintiff  appealed,  and  alleged 
imrfotts  errors  in  it  The  appellees  contented  themselves  by 
addng  fer  Its  coi^rmation,  though  the  judge  had  decreed 
-Am  they  should  return  an  object  which  had  already  been 
bvoken  np  and  destroyed. 


moouA 

V0. 
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The  Appellate  Court  being  thus  confined  by  the  pleadings  ^JJ"^,^**' 
to  an  examination  of  that  part  of  the  judgment  of  which  the 
plaintiff  complained,  directed  its  attention  alone  to  the 
amount  allowed  for  damages  on  the  plea  in  reconvention,  bavu  mv  u»* 
and  left  the  other  part  of  the  decree  unaltered. 

The  judgment  rendered  by  this  tribunal  was  in  theae 
words:  ^^That  the  defendants  have  judgment  for  tbrae 
thirasand  seven  hundred  and  twenty-three  dollars  and  eighty^ 
tibree  cents,  and  that  they  restore  to  the  plaintiff  the  defective 
engine,  and  a  smaller  one  which  they  received  in  pledge.'' 

Execution  issued  against  the  plaintiff  for  the  amount  tibua 
adjudged  to  be  due  by  him;  upon  which  he  applied  for  aa 
injunction  on  the  grounds  that  the  defendants  could  not  en- 
force that  part  of  the  decree  which  was  in  their  favor,  without 
performing  the  obligations  it  imposed  on  them. 

The  court  below  decided,  that  as  the  engine  was  no  longer 
in  existence,  it  was  sufBcient  if  the  defendants  gave  credit 
for  the  value  of  it.    The  plaintiff  appealed. 

That  part  of  the  judgment  which  condems  the  plaintiff  lo 
pay  a  sum  of  money  is  absolute,  and  the  right  of  the  defen- 
dants to  issue  execution  on  it  is  not  made  to  depend  on  their 
first  delivering  the  engines.  The  plaintiff,  however,  might 
have  enforced  the  performance,  if  it  were  possible,  by  a  writ 
of  distringas.  As  the  whole  case  is,  however,  now  before  us, 
that  may  be  done  which  the  court  would  do  if  the  last  men- 
tioned writ  had  issued,  and  a  specific  performanoe  had  become 
impossible.  The  value  in  money  which  represents  the  thing 
would  be  taken,  in  place  of  that  which  no  longer  exists. 

The  judge,  therefore,  in  our  opinion,  did  not  err  in  deducting  ^  jodguenc  far 
the  value  of  the  engine  which  the  defendants  could  not  deli-  uS^^uS^ 
ver.  In  rendering  this  decree,  he  by  no  means  changed  the  not  chained  by  a 
judgment  alre«dy  rendered.  He  did  nothing  more  than  carry  a«  pa^attor 
it  into  execution,  as  far  as  it  was  possible. 

The  value  of  the  engine  at  the  time  the  court  decreed  it 
to  be  rendered  up,  and  not  that  at  the  time  it  was  new,  was 
flie  proper  measure  of  the  deduction  from  the  judgment 
whieh  the  defendants  had  recovered. 
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BAfTsw  Dm.       The  small   eneioe  which  yet  exists  in  apede  must  be 

JMSay,  1898.  o  ^ 

r  returned. 


rufTojiBTAL.  It  is,  therefore,  ordered,  adjudged  and  decreed,  thattibe 
judgment  of  the  District  Court  be  annulled  and  reversed; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
judgment  rendered  in  the  case  against  the  plaintiff^  be  credi- 
ted with  the  sum  of  four  hundred  and  eightj-eight  dollars 
and  thirty-four  .cents^  but  that  no  execution  issue  on  the 
same  until  the  defendants  restore  to  the  plaintiff  ibe  small 
engine  which  they  received  in  pledge;  and  it  is  farther 
ordered,  that  the  appellees  pay  costs  in  both  courts. 

/Veiton,  for  appellant* 

Carleton  and  LockeU^  for  appellees. 


ALLAIN  w.  PRESTON  ET  AL. 

▲PPBAL  FKOM  THB  COURT  OF  THE  FIRST  DISTRICT. 

If  the  clerk  certifies  that  the  record  ''coBtains  a  transcript  of  all  tka 
proceedings  on  which  the  cause  was  tried/'  but  no  evidence  appears  to 
have  been  taken  in  writing  at  the  trial,  and  there  is  no  statement  of  liMta, 
BO  bill  of  eiceptionsy  case  agreed  on,  allegation  of  error  apparent  on  the 
record,  or  certificate  of  the  judge,  the  Supreme  Court  cannot  examine  tha 
correctness  of  the  decree  of  the  judge  a  quo. 

This  case  comes  before  this  court  on  the  third  appeaL 
For  a  statement  of  facts,  and  the  proceedings  had  previoas 
to  this  appeal,  see  2  La.  Rep.  39, 4  ib.  li.  The  record  for 
this  appeal  contained  the  last  decree  of  this  court,  dated  15th 
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Jamiaiy,  1833,  remanding  the  cause  for  want  of  a  corUesUdio  ^^S^^^ 
litis  on  the  merits;  the  judgment  of  the  inferior  court  for  the  ===== 
plaintiff  signed  I5th  of  February  following;  the  defendants      ^^^ 
petition  of  appeal;  the  order,  bond,  and  clerk's  certificate.      fmbtowbtai. 

Mnphyj  for  appellant. 

I.  A  personal  obligation  is  valid  even  when  the  obligee 
shows  no  interest  in  the  performance  of  the  principal  obliga- 
tion, or  suffers  no  damage  from  its  in-execution.  See  Toulliery 
6  vol.  p.  853,  andfolloaingnos.  813,  817. 

%  The  arU  2121  of  the  Louisiana  Code^  applies  only  to 
penal  obligations  attached  to  a  principal  obligation,  suscep- 
tible of  being  enforced  by  action,  and  which  are  stipulated 
to  determine  the  quantum  of  damages  which  may  be  claimed 
in  case  of  its  in-ezecution.  Toullier^  6  vol.  p.  841,  nos.  808, 
812.     La.  Code,  arts.  2120,  2121. 

3.  Under  a  lease  for  years,  the  rents  becoming  due  may 
be  granted  from  the  inception  of  the  suit,  up  to  the  day  of 
the  judgment  rescinding  the  lease. 

Preston^  for  appellees. 

M^BTDf,  J.  delivered  the  opinion  of  the  court. 

We  learn  from  the  clerk's  certificate,  that  the  sheets  pro- 
ceeding it  ^^  contain  a  transcript  of  all  the  proceedings  on 
which  the  cause  was  tried,  since  the  last  appeal,  with  the 
exceptions  of  the  transcripts  of  the  two  former  appeals, 
which  are  already  in  the  Supreme  Court." 

There  is  no  statement  of  the  facts,  no  evidence  appears  to  t£i^^*!ll 
have  been  taken  down  during  the  trial,  there  is  no  bill  of^^jJ^^J^ 
exceptions,  case  agreed,  or  allegation  of  any  error  apparent  *"  SuST^ 
on  the  face  of  the  record,  nor  any  certificate  of  the  judge.       btlt^nT^u^' 

We  have  not  examined  the  transcripts  in  the  two  preced.  SSST^eD  H 

writing  at  the  tii^ 

ing  appeals,  because,  admitting  that  they  contain  a  legal  •!,  andihero  u 


statement  of  the  evidence  theretofore  given,  nothing  can  >»  boi  of 
authorise  us  to  assume  that  the  third  trial  was^ad  upon  the  «^»h*«nm  •r 
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*^.Tm^  ■•°*®  evidence,  as  was  adduced  during  the  two  preceedmg 
"  trials,  and  no  other. 

Nothing  enabling  us  to  know  what  are  the  fiicts  of  the 

J^i^!!^«i  ^^^^  ^^  "^  unable  to  inquire  into  the  correctness  of  the 

Jiulf«;    th«     So- 

COQft  CUI* 


fUlAG 


comwuiMiof  tte      I*  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
jad|«  •  fM.       appeal  be  dismissed  at  the  appellant's  costs* 


SENAC  w.  PRITCHARD. 

APPEAL  FROM  THE    COURT  OF  THE   PARISH  AHD  CiTt  OF  S^W-ORlRAITS. 

ThepMvlflkMifl  oonteiMd  Ib  th«  2M7t1k  RRd  flMMi  artidles  of  tlie  rriririitiit 
Code,  relate  to  eases  where  the  lewee  b  not  ia  fault,  and  eamM  b6  ^atended 
to  a  case  where  he  violates  the  contract. 

An  absence  of  proof  of  an  unnecessary  averment  in  the  petition  does  not 
defeat  the  plaintiff 's  rig;ht  of  action. 

Payment  by  a  lessee  does  not  affect  his  right  to  avoid  the  lease  becttue 
certain  stipulated  repairs  have  not  been  made  on  the  premises. 

This  cause  came  on  to  be  heard  on  a  second  appeal. 
The  petition  states  that  the  plaintiff  with  his  familj  removed 
into  a  house  of  the  defendant  who  promised  to  repair  the 
apartments  and  out  houses,  and  fit  the  premises  so  as  to  make 
a  comfortable  residence,  and  that  he  had  not  complied  with 
that  promise. 

The  lease  signed  by  the  parties  in  their  own  words, 
«  Witnesseth,  that  Richard  O.  Pritchard  hath  and  doth  hereby 
let  unto  the  said  Doctor  Senac,  the  dwelling  situate  on  Bien- 
viDe^treet,  for  the  term  of  one  year,  to  begin  on  the  first 


PRITCHARD. 
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day  of  December,  1830,  and  to  end  on  the  first  day  of  De-  ^3J**fg^"* 
cember,  1831,  for  the  sura  of  eight  hundred  and  forty  dollars  n 

payable  monthly.''  '^ 

The  phdntiffcontinaed  to  reside  in  the  house  until  January, 
1831,  when  a  partition  wall  having  been  prostrated  by  a 
storm,  and  the  defendant  refusing  to  repair  it,  and  the  house 
being  in  an  untenable  condition,  he  removed. 

The  defendant  denied  the  allegations  of  the  petition.  The 
jury  having  found  a  verdict  in  his  favor,  and  judgment  having 
been  accordingly  rendered,  the  plaintiff  appealed. 

This  court  remanded  the  cause  to  be  tried  de  novo,  for 
reasons  stated  in  its  opinion.     Vide  2  La.  Rqp.  160. 

On  the  second  trial,  judgment  was  rendered  for  the 
plaintiff  for  one  hundred  and  fifty  dollars.  The  defendant 
appealed. 

Porter,  J.  delivered  the  opinion  of  the  court 

This  action  is  brought  by  the  lessee  against  the  lessor  to 
obtain  the  rescission  of  a  contract  of  lease,  on  the  allegation, 
ttiat  the  tenement  is  not  habitable  for  want  of  repairs  which 
the  defendant  should  make,  and  which  he  promised  to  make. 
Damages  are  claimed  for  the  breach  of  the  contract.  The 
petition  also  charges  that  the  plaintiff  has  paid  all  but  a  small 
portion  of  the  rent,  and  that  he  is  willing  to  pay  that. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first 
instance,  who  found  that  the  facts  authorised  a  dissolution  of 
the  lease,  and  assessed  the  plaintiff's  damages  at  one  hundred 
and  fifty  dollars. 

The  court  after  rejecting  an  application  for  a  new  trial, 
gave  judgment  in  conformity  with  the  verdict,  and  the 
defendant  appealed. 

The  facts  we  think  fully  justify  the  conclusion  to  which 
the  jury  came  as  to  the  right  of  the  plaintiff  to  have  the  lease 
annulled.  The  amount  of  damages  was  a  matter  of  which 
they  were  better  judges  than  we  are,  though  we  have  a  con- 
trolling power  over  them  even  on  that  matter,  when  their 
conclusions  are  directly  and  plainly  opposed  to  the  weight  of 

61 
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^!J*'*^J5*''  evidence.    Sach,  however,  is  not  the  cafie  here.    We  have 

ilf«Sf,    1833.  ^  ^ 

»  been  referred  to  article  3667  and  3369  of  the  La.  Code^  to 


SBITAC 


M.         show  that  damages  are  not  dae  in  a  case  like  ibis*     The  pn>- 
pRiTCRARD.   yigiQug  contained  in  these  articles  relate  to  canses  where  the 

The  proricloot 

aS6Sh"LdSB«IS  '^'^r  "  ^^^  i^  fault,  they  are  exceptions  to  the  general  piin' 
c^i^  reuTe^To  eiple.  And  there  is  no  ground  whatever  for  extending  !the 
k^rt^'^li^^n  rules  laid  down  by  them  to  cases  where  the  lessor  violates 
b^^io^ed^to^  his  contract*  It  was  argued  that  the  plaintiff  had  averred  in 
tetMiiMooiitnct.  the  petition  that  he  had  paid  the  rent  up  to  a  particular  time, 

and  that  there  is  no  proof  to  be  found  of  his  having  done  so. 

The  plaintiff  need  not  have  stated  this,  and  the  want  of  proof 
An  ftbMoc*  of  ^^  support  of  it  cauuot  defeat  his  action*  The  entry  on  pre- 
^SS^'^tH^t  mises  under  a  contract  of  lease,  and  tiie  rentaining  in  pos- 
dUa^'ltof^  session  under  a  promise  that  they  shall  be  put  in  repair, 
rifhtofMSmi.  '  does  not  pre/ent  the  lessee  from  avoiding  the  lease  when  he 
Paynentbyaiat-  finds  theso  repairs  will  not  be  made*  Payment  or  non-pay- 
hk  ri^t  to  avoid  ment  of  the  rent  cannot  afiect  this  rig^t,  unless  so  far  as  the 

the  Imum  beeauM  -  ^  ,  .   .  .  ,  xi     x   ^^t 

eertMB  atipuiatfld  fact  of  payine  rent  is  some  evidence  that  the  property  was 

rapain  have  not  r   J      t>  r     r       J 

been  made  on  the  worth,  eveu  In  the  state  the  lessee  held  it,  the  sum  stipulated 
for  its  use.  The  benefit  of  tiiat  presumption  the  defiondaat 
had  under  the  pleadings. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  tibat  tte 
judgment  of  the  Parish  Court  be  affirmed  witfi  costs* 


Eu9ti8  and  Sterret^  for  appellant. 
Sckmiitj  for  appellee. 
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EASTERN  DISTRICT: 

BATON  ROUGE,  AUGUST,  1833. 


WILSON  w.  MUNDAY— ALLEN,  INTERVENOR. 

APPEAL  FROM  tBX  COURT  OF    TBI   FOURTH  DISTRICT,    THX    J17DGE    OF    TBI 

■ 

XIOHTH    PBRSIDIHG. 


In  an  actioa  against  the  dra^wer  of  a  promisssory  note  payable  to  a  certain  Eastern  Dis. 

person  or  to  bearer,  purchased  by  the  plaintiff  at  a  sheriff's  sale,  the  * 

defendant  cannot  inquire  into  the  regularity  of  the  proceedings  previous         wilson 

vs. 
to  the  issuing  of  the  execution  under  which  the  sale  took  place.  m uhoat; 

ALLEN, 
INTXRTENOR. 

In  an  action  against  the  drawer  of  a  note,  he  can  demand  of  the  plaintiff,  if 
he  is  not  the  payee,  to  show  a  transfer  of  tlie  note  to  him,  but  this  demand 
'is  satisfied  by  evidence  which  jnima  faeU  conveys  the  right  and  interest 
of  the  payee. 

If  the  assignment  be  voluntary,  the  transfer  in  the  payee's  hand  writing  is 
sufficient;  and  if  forced,  it  suffices  that  there  is  judgment,  execution  end 
sale  according  to  law. 
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%Aat%nw  Du.  j^  sheriff's  sale  not  made  in  porsaance  of  the  formalities  of  the  law  confers 
' '  1833.  *^ 

—"■*     no  title  on  the  purchaser. 


WILSOV 


McvDxr,      Cho9e$  m  aetion  may  be  sold  under  a  writ  of  JEari  frndat,  and  for  this  fiarpoae 


▲LLBir. 


>  the  seisure  of  them  is  not  required. 

Tlie  contract  of  pledge  cannot  affect  third  persons,  unless  proved  by 
authentic  act  or  an  act  sovs  $eimg  prioi  duly  registered  at  a  time  not 
suspicious. 

m 

The  facts  are  stated  in  the  opinion  of  the  court,  delivered 
byPoRTEE^J.  -^ 

The  petition  states,  that  the  plaintiff  was  the  judgment 
creditor  of  one  Morgan ;  that  he  issued  an  execation 
against  him;  that  under  the  writ  the  sheriff  of  East  Baton 
Rouge,  seized  and  sold  two  certain  promissory  notes;  now, 
or  lately  in  the  possession  of  William  Allen,  executed  by  the 
defendant,  Munday,  in  favor  of  the  defendant  in  execution, 
Morgan,  or  bearer;  and  that  at  the  sale  thereof  the  peti- 
.  tiofier  became  the  purchaser;  that  the  said  notes  were  given 
in  payment  of  two  negro  slaves,  and  that  in  the  act  of  sale 
a  mortgage  was  retained  on  this  property  to  secure  the  pay- 
ment of  the  notes ;  and  that  the  slaves  are  in  the  possession 
of  the  defendant,  Munday. 

The  petition  concludes  with  a  prayer  that  a  writ  of  seques- 
tration may  issue  against  the  slaves;  that  there  be  judgment 
against  the  defendant  for  the  amount  of  the  notes  with  inte- 
rest and  costs  of  suit,  and  that  the  property  mortgaged  be 
seized  and  sold  to  satisfy  the  judgment. 

The  answer  admits  the  execution  of  the  notes,  and  the 
purchase  of  the  slaves,  but  denies  that  the  sheriff  did  either 
actively  or  constructively  seize  and  sell  these  notes;  that  if 
such  a  judgment  as  is  set  forth  in  the  petition  ever  was 
obtained,  the  writ  under  it  issued  improvidently,  and  all  the 
proceedings  under  it  are  null  and  void ;  because  a  previous 
writ  of  execution  had  issued  against  Morgan  to  satisfy  this 
judgment,  under  which  two  slaves  were  seized  and  sold,  and 
purchased  by  the  petitioner  for  a  sum  equal  to  his  judgnaenty 
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and  that  although  it  is  true,  suit  was  afterwards  brought  against  Eastkrn  Du. 
the  plaintiff  for  these  slaves,  and  he  was  evicted  of  them,  ===L== 
yet  in  that  suit  he  called  Morgan  in  warranty  and  obtained         ^^ 
judgment  against  him  for  the  amount  of  the  first  judgment,      wwdat; 
That  by  these  proceedings  and  the  return  of  satisfaction  on  iktcrtsitor. 
the  first  writ,  the  right  was  lost  to  sue  out  a  second  execution. 

Because  no  actual  seizure  was  made  of  the  notes,  and  the 
same  belonged  to  Allen,  in  whose  possession  they  were. 

And,  finally,  because  the  sale  was  informal  and  contrary  to 
law. 

The  intervener,  Allen,  by  his  petition,  claimed  one  of  the 
notes  as  his  property,  and  prayed  for  judgment  for  its  amount. 

On  these  issues  the  parties  went  to  trial  before  a  jury, 
who  found  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
of  one  of  the  notes,  and  in  favor  of  the  intervener  for  the 
other.  The  court  gave  judgment  in  pursuance  of  the  ver- 
dict, and  the  plaintiff  appealed. 

The  defendant  appealed  from  so  much  of  the  judgment 
as  decreed  him  to  pay  the  amount  of  one  of  the  notes  to  the 
petitioner* 

And  the  original  defendant  in  execution,  Morgan,  has  also  in  an  action 
appealed.  In  his  petition  he  alleges  that  although  not  a  ar  or  T  prol 
partyto  the  proceedings  below,  he  is  injured  by  the  judgment.  s^nZ^i^caSSi 

A  question  of  some  importance  in  the  cause  is  presented  JJjPJf^gJ*  ^ 
by  a  bill  of  exceptions  taken  by  the  refusal  of  the  judge  to  dJjJ^iliJ'Jj^ 
charge  the  jury,  that  the  parties  resisting  the  claim  of  the  rejSSi^'"  ^ 
plaintiff  had  a  right  to  inquire  into  the  regularity  of  the  pro-  p^i^T'^^ 
ceedings,  which  preceded  the  issuing  of  the  writ  of  execu-  euSo?      undsr 

which    the     aalo 

tion  under  which  the  notes  were  sold.  The  judge  was  took  phoe. 
of  opinion  they  had  not,  and  in  that  opinion  we  concur*  It  g,£,Jui?dlSSrJJ 
is  true  the  maker  of  a  note  when  payment  is  demanded,  has  SliSwiT'of  Ow 
a  right  to  call  on  the  plaintiff,  if  he  be  other  than  the  payee,  Lt  the  payee,  to 
to  show  that  the  obligation  has  been  transferred  to  him.  the  note  to  him. 
But  the  demand  is  satisfied  when  evidence  is  cdven  which  untufied  by  eri. 

^  dence  which  j»r>- 

prima  fade  conveys  the  right  and  interest  of  the  payee.     '^  S-^ri^*2JJ%! 
the  assignment  be  voluntary  the  maker  has  no  right  to  inquire  ^J^   ^    •*» 
into  the  consideration,  for  which  it  was  made,  nor  can  he  claim 
the  benefit  of  objections  which  are  relative  to  the  payee,  and 


489  CA9BS  IN  THE  SUPREME  COURT 

JSsmiui^^iAi  to  which  for  aught  th»t  can  be  known  he  may  never  a^sentf 
•  The  tame  reason  exiflts  and  the  same  rule  preyaib  where  the 


^^^      assignment  is  not  voluntary,  but  forced.    As  in  the  first 

^^^^'^     case  it  is  sufficient  to  show  that  the  transfer  is  executed  in  the 

niT«RvuoE.  hand  writing  of  the  party  to  whom  it  is  made  payable;  09 

mentb^oilS^  in  the  secondi  it  suffices  that  there  is  judgment^  execution 

iMjM'ihaad  wri-  and  Sale  accordmg  to  law. 

and  if  forced  it     If  tbo  salo  is  not  made  according  to  law;  that  is*  in  pur* 
is  jiidfiBeirt,exe-  guaBco  of  the  iofmatities  which  it  prescribes,  no  legal  title 

cntion    Biid  mm 

accofdiBff  toUw.  ig  acquired  by  the  purchaser;  hence  it  becomes  necessary  to 
not  Ladfl  in  pur-  inquire  whether  that  which  took  place  here  was  conducted 

MIUI060f  Um  foff" 

iiuuti«8  of  tiM  according  to  those  formalities.    The  return  of  the  sheriff 

lawoonAn  BOti-  ^ 

ueon  the  pw-  statos,  that  the  advertisement  and  appraisement  were  made 


according  to  law^'    This  is  prima  faci€  evidence  the^  for* 

malities  were  duly  ohservedt    And  no  proof  being  oSered 

to  contradict  the  return,  we  must  conclude  th^  saJk^  in  thesei 

respects  was  regular.    3  La*  ReporUj  477. 

ciMM  i>  menm     B^^  it  ^  contended,  the  return  offers  evidence  that  we 

T^JeiiH^  important  f<MrmaIity  was  neglected, namely:  seizure  by  the 

por^  tho  Mi.  sheriff  of  the  thing  sold.     The  evidence  shows  the  liotes 

sure  of  thoa  |i 

^o(  t^itiM-      were  not  in  his  possession  but  in  that  of  the  interpleader,  and 

that  he  seized  and  sold  not  the  notes,  but  the  right  of  the 

defendant  in  execution  of  them.    This,  in  our  opinion,  suf> 

ices.    The  objection  is  drawn  from  the  common  law,  where 

du>s€9  in  aciion  were  not  susceptible  of  execution.    Here 

they  are  subject  to  be  sold  under  a  writ  otjieri  facias^  and 

as  they  are  not  tangible,  the  seizure  of  them  cannot  be 

required.    The  note  is  not  the  debt,  but  the  evidence  of  it. 

Thn  nortKini  iif     There  remains  for  consideration  the  claim  of  the  inter- 

fo^Srdpenoiu  pleader,  Allen.     The  evidence  shows  to  our  satisfaction  that 

authentic  act  or  hc  was  not  the  owuer  of  the  notes  in  his  hands,  but  that  they 

an  act  Man  ftfiy  i  i      i_  111 

vrivi  duty  wgia-  wcrc  placcd  there  as  collateral  security  for  a  debt,  the 

wr©d   at  a  tin^e  *  j  ^ 

D9t«us|iicii>w.  amount  of  which  does  not  appear,  due  to  him  by  the  payee. 
Such  a  transaction  formed  the  contract  of  pledge.  But  such 
contract  can  have  no  effect  against  third  persons,  unless  it  be 
proved  by  authentic  act,  or  by  an  act  sous  seing  privSj  duly 
registered  at  a  time  not  suspicious.  2  La.  Reporis^  366. 
3  ibid^  538. 
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It  has  been  contended  that  such  an  objection  could  not  Eastkrw  Dm. 
be  used  against  the  interpleader,  because  it  is  not  specially  ss===: 
averred  in  the  pleadings.     But  this  argument  overloooks  the       ^'^^ 
fact,  that  the  intervener  must  make  out  a  legal  right  to  the      muwdai; 
properly  which  was  in  contest  between  the  plaintiff  and  interyxnor 
defendant,  and  that  is  not  sufficient  for  him  to  show  a  contract 
available  against  the  pledgor,  he  must  show  one  available 
against  third  persons  also* 

It  is  urged  that  the  verdict  of  the  jury  being  silent  as  it 
relates  to  a  mortgage,  the  court  could  not  supply  it  by  the 
judgment.  Perhaps  so;  and  it  might  form  a  ground  of 
reversal  that  the  judgment  was  so  rendered*  But  as  we  feel 
compelled  to  reverse  that  judgment  on  other  grounds,  we 
are  required  to  give  such  a  decree  as  the  facts  proven  demand. 
We  think  it  is  established,  that  the  notes  seized  and  sold 
were  secured  by  mortgage;  the  owner  of  the  debt  is  therefore 
the  owner  of  the  accessary. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed; 
and  it  is  further  ordered,  that  the  plaintiff  do  recover  of  the 
defendant  the  sum  of  eight  hundred  dollars,  widi  {nterest 
from  the  first  day  of  January,  1831,  at  ten  per  centum  on 
the  one-half  of  said  sum  until  paid,  and  with  interest  at  the 
same  rate  from  January  1, 1832  until  paid  on  the  other  half 
of  said  sum,  with  costs  in  botii  courts,  save  those  named  by 
<he  interpleader,  which  are  to  be  paid  by  him;  and  it  is 
further  ordered  and  decreed,  that  the  slaves  John  and  Maiy, 
mortgaged)  be  sold  by  the  sheriff  to  satisfy  the  judgment* 
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Eastbsm  Di0. 

'"'^  MOORE  v$.  NICH0LL8. 


nCBOULf. 


▲rrSAI.  FftOH  THE  COURT  OV  PROBATKS  Or  THB  PAJtlSH  OP  WB8T  FXI.1C1ARA. 

The  Court  of  Probates  can  alone  take  cognisance  of  an  action  to  conapel  a 
^  tutor  to  render  an  account. 

If  a  deposition  contain  testimony,  founded  in  pert  only  on  tlie  personal 
J        ,    ,         ,  of  the  witness,  that  part  is  admissible. 

The  tutor  has  no  power  to  expend  more  than  the  revenue  of  the  minor, 
without  the  advice  of  a  family  meeting. 


The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
coart,  delivered  hy  Pokter,  J. 

This  is  an  action  by  a  minor  arrired  at  the  age  of  majority 
to  compel  his  tator  to  render  an  account.  In  the  petition  it 
is  alleged  that  the  sum  of  twenty  thousand  dollars  is  due,  and 
judgment  is  prayed  for  that  amount*  It  also  contains  an 
allegation,  that  the  tutor  has  removed  from  the  state,  and 
there  is  a  prayer  that  a  curtUor  ad  hoc  may  be  appointed  to 
represent  him. 

A  curator  was  appointed  in  pursuance  to  this  prayer  who 
filed  a  plea  to  the  jurisdiction  of  the  court.  It  was  overruled, 
and  the  cause  examined  on  its  merits. 

The  correctness  of  that  decision  is  the  first  matter  for  our 
consideration. 
Ths^Cflart  of     '*  appears  to  us  the  judge  did  not  err.     The  action   is 

&  eonlu  substantially  one  to  render  an  account,  and  the  Court  of  Pro- 
of a  •  * 

toeonmel 
toroadari 


tKjTnffrwgtrt  bates  can  alone  take  cognisance  of  such  a  case.    We  need 


not  examine  what  would  be  the  proper  tribunal,  if  the  suit 
had  been  instituted  to  recover  the  penalty  of  the  bond, 
because  the  curator  had  failed  to  account.  Here  the  peti- 
tion expressly  calls  on  the  curator  to  account,  and  the 
prayer  is  not  for  the  penalty  expressed  in  the  bond,  but  for 
a  much  larger  sum.  7  Mariin  JV.  5.  105.  4  La.  Rep.  539. 
It  is  not  objected  that  an  appointment  should  have  been 
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made  of  a  carator,  previous  to  the  institution  of  the  suit;  Ea*tm»  IHti 
and  it  is  further  contended  that  should  this  objection  not  be 
sustained,  the  appointment  in  this  case  was  irregular,  for  no 
evidence  appears  to  be  given,  that  the  defendant  was  an     icrolm. 
absentee,  and  that  he  had  not  a  known  agent  in  the  state. 

The  57th  article  of  the  Louisiana  Code,  provides,  that  if 
a  suit  be  insHhUed  against  an  absentee,  &c.  the  judge  before 
whom  the  suit  is  pending,  shall  appoint  a  curator  ad  hoc^  to 
defend  the  absentee,  &c* 

The  II 6th  article  of  the  Code  of  Practice^  declares  that 
where  one  intends  to  institute  a  suit^  he  must  demand  that  a 
curator  ad  hoc  be  named,  to  defend  it. 

The  proceedings  in  the  Probate  Court,  appear  to  us  as  a 
compliance  in  substance,  with  the  provision  contained  in  the 
Code  of  Practice*  The  petition  states,  that  the  plainti£f  has  a 
cause  of  action  against  an  absentee,  and  requires  that  a 
curator  ad  hoc  should  be  appointed  to  him.  It  prays  that  after 
ibis  appointment  takes  place,  service  may  be  made  on  the 
curator,  and  that  he  be  compelled  to  answer,  &c.  It  cannot 
be  considered  an  objection  to  the  regularity  of  the  cause  here 
proved,  that  the  petition  was  so  special,  that  the  curator  was 
enabled,  after  his  appointment,  to  answer  to  it,  and  that  it 
authorised  judgment,  if  the  facts  therein  alleged,  were  found 
true* 

The  answer  expressly  admits  the  defendant  to  be  a  non* 
resident  of  the  state,  and  this  admission  must  be  considered 
as  conclusive  as  to  the  fact,  for  the  answer  is  not  signed  by 
the  curator  ad  hoc^  but  by  the  counsel  of  the  absentee.  It  is 
true  the  same  person  acts  in  both  capacities,  but  the  presump- 
tion is,  that  after  his  appointment,  he  corresponded  with  the 
defendant,  and  was  intrusted  by  him  with  the  defence. 

The  objection  to  the  regularity  of  the  proceeding?,  which 
resfts  on  the  absence  of  any  proof  that  the  defendant  had  not 
a  known  agent  in  the  state,  is  removed  by  the  reflection,  that 
if  the  defendant  had  not  an  agent,  it  was  a  negative  which 
the  plaintiff  could  not  establish. 

Both  parties  complain  of  the  judgment  on  the  merits,  and 

it  enters  intb  the  consideration  of  its  correctnessy  whether,  the 

62 
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Dm.  tutor  owed  ioterest  at  ten  or  at  five  per  centum,  for  the 
monies  in  his  hands.  The  defendant  received  Ids  s^polnt- 
ment  under  the  old  Code,  and  preyions  to  the  adopting  Loup 
isiana  Code.  We  are  saved  the  necessity  of  deciding  whether 
^  a  law,  passed  after  the  nomination  of  the  tator,  which 
increased  the  rate  of  interest  he  was  to  pay  on  the  minor's 
funds,  could  be  considered  as  impairing  the  obUgation  of  a 
contract;  for,  on  examination,  we  find  that  the  34l8t  article 
of  the  Louisiana  Code  was  repealed,  before  it  was  promul- 
gated.   Acts  0/1825,  p.  198. 

An  objection  was  made  on  the  trial  to  the  introduction  of 

the  deposition  of  one  Williams.    The  bill  of  excepti<Nis  con- 

tains  no  ground  on  which  this  objection  could  be  sustaiiied, 

save  an  allegation,  that  the  witness  did  not  testify  from  his 

own  knowledge,  but  from  the  information  of  others.  A  recur* 

rence  to  the  deposition  shows,  that  this  allegation  is  only 

conect  in  relation  to  some  of  the  matters  testified  to  by  the 

witness.     The  court,  therefore,  did  not  err  in  admitting  the 

JLS^T^  proof,  so  far  as  it  related  to  those  things  to  which  the  witness 

vik  ^i^^v^'  could  legally  testify.    As  the  whole  case  is  before  us  on  the 

T^hfl^^^M^  evidence,  it  would  be  vain  to  remand  the  cause^  to  enable 

niMifi«r       '  the  judge  of  Probates  to  pass  again  on  the  accounts. 

The  payment  made  by  the  tutor  Exceeds  the  amount  of  the 
annual  revenue  of  the  minor,  calculating  that  revenue  at  fiv« 
per  centum  on  the  capital  in  the  hands  of  the  former.  The 
judge  of  Probates  in  passing  on  the  account,  deducted  the 
payments,  first  from  the  interest  accruing  each  year,  and  tfaeo 
from  the  capital.  In  this,  we  think  he  erred*  By  the  GOtfi 
article,  page  70,  of  the  old  Code,  tutors  are  exfNPessiy  pr<diib« 
ited  firom  expending  more  than  the  revenue  of  the  minor; 
and  admitting  that  the  charge  made  in  ttds  reject  by  the 
Louiriana  Codcj  could  afiect  the  obligaticms  of  a  tutor 
appointed  previous  to  its  passage,  it  does  not  appear  the 
BO jmror  to  «l-  advico  o(  a  family  meeting  was  obtained^  as  the  provisiooa  of 
E  iSir"iith'  *^®  ^^*  ^*  named  require.  La.  Code^  343. 
TaX^^^  We,  therefore,  think  judgment  must  be  rendered  in  fiivor 
of  the  plaintiff,  for  the  amount  of  die  capital  received  by  the 
tutors  to  wky  seven  thousand  nine  himdred  and  d^t  dottars 
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and  sixteen  cents,  and  this  opinion  renders  it  unnecessary  to  EAflnwr  Du; 
examine  the  particular  objections  filed  to  the  account  of  the  ===bs 
defendant,  as  there  are  enough  of  items  in  it  clearly  estab-     ^^^^^ 
lished,  equal  to  the  amount  of  the  revenue. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed;  and  it  is  further  ordered  and  decreed,  that  the 
plaintiff  do  recover  of  the  defendant,  the  sum  of  seven  thou- 
sand nine  hundred  and  eight  dollars  and  sixteen  cents,  with 
costs  in  both  courts* 


DAVIDSON  w.  BUEL. 

APPBAL  rBOM  THS  COURT  OF    TRX    KMBTH    DUTRIOT,    TBX  JUDAS  OF    TBS 
•  TBIHD  PRS8IDIIO. 

A  cause  wUl  be  remanded  when  the  Supreme  Court  would  reverse  the 
judgment  of  the  inferior  court,  on  a  charge  of  fraud,  had  not  a  jury  found 
a  verdict  on  that  point,  in  accordance  with  which  that  judgment  was 
rendered. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court,  delivered  by  Martin,  J* 

The  plaintiff  is  appellant  from  a  judgment  bj  which  the 
defendant  was  permitted  to  retain  a  slave,  which  the  former 
claimed  as  part  of  the  estate  of  an  insolvent,  whose  syndic 
he  is. 

His  counsel  has  several  points,  none  of  which  appear  to 
authorise  reversal  of  the  judgment,  except  the  one  which 
urges  the  nullity  of  the  sale  to  the  defendant's  vendor,  who 
is  urged  to  have  been  merely  an  authorised  person,  who 
became  a  purchaser,  at  a  sale  made  by  the  defendant  him- 
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^jZ^tm'  *®"»  **  sheriff,  on  an  order  of  seizure  and  sale,  for  the  purpo- 
se™ se  of  him  the  defendant,  obtaining  a  title  to  the  slave,  which 
w.         the  law  prohibited  him  to  acquire,  the  act  which  contains  the 


evidence  of  the  resale  took  place  on  the  day  following  the 
sheriff's  deed  to  his  own  vendor,  and  for  the  same  price. 

In  die  case  of  La  Branche  vs.  Watkinsy  4  Martin^  394. 
We  held  that  if  a  sheriff  sell  a  runaway  blave,  and  immedi- 
ately takes  a  conveyance  to  himself,  from  his  own  vendee, 
for  the  same  price,  his  own  sale  must  be  considered  as  a  fic- 
titious one,  and  will  not  divest  the  ori^nal  owner  of  his  own 
title.  There  is  but  a  very  trifling  difference  between  the 
facts  in  that  case  and  those  in  the  present.  The  sale  to  the 
sheriff  in  the  one  was  made  inmiediately  instanterj  and  on 
the  other  bears  date  of  the  following  day.  We  cannot  con- 
sider this  slight  variation  of  any  weight,  and  we  should  feel 
no  hesitation  in  reversing  the  judgment,  if  we  were  not 
arrested  by  the  weight  which  the  finding  of  a  jury  has  and 
ought  to  have  with  us. 
^^"^Si  I^  ^^^B  ^^^  appear  from  the  record,  whether  the  point  was 
°S»  made  before  them,  from  the  opposite  party  not  objecting  that 
SSSiorMwt,  M  they  are  surprised  by  its  being  first  made  here,  we  dkust  pre- 
kad  Mt  a  juy  sume  it  was  urged  below,  and  if  it  was,  it  is  evident  that  the 
tepcfat,  te  ae- jury  did  not  find  that  the  vendee,  at  the  sheriff's  sale,  was  an 
iiM*riiiSnf'  interested  person.  Under  this  impression,  we  cannot  go  in 
direct  opposition  to  their  verdict,  but  must  remand  the  case 
for  the  re-investigation  of  another  jury. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside  and  the  case  remanded  for  a 
new  trial,  the  appellee  paying  costs  in  this  court. 
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EAfTsmr  Du. 


JENNISON  vs.  WAAMACK. 

JMKtflMOK 
VS. 
▲PPSAL   rSOK  THX    COURT  OF    THX  XIOHTH    DISTRICT,  THX  [jUDGB  OF  TBS      WARIUOK. 

FOURTH  PRSSIDIRO. 

The  act  of  1806  for  establishing  prison  bpnnds,  among  olJier  pnrposes,  was 
applicable  to  every  part  of  the  then  territory. 

The  word  "ciyil,"  in  the  act  of  1828,  abrogating  laws  anterior  to  the 
promolgatioB  of  the  Louisuma  Cods^  most  be  restricted  to  the  Roman  law 
and  the  laws  of  those  coontries  which  derive  thehr  jnrispmdence  from  it, 
and  is  used  in  contradistinction  to  the  laws  of  England  and  of  the 
respective  states. 

The  legislatore  of  1828,  sabstituted  in  matters  provided  for  by  the  Cods  qf 
jProefios,  the  rales  of  proceeding  therein  contained  to  pre-existing  ones» 
bat  did  not  repeal  laws  which  contained  rales  of  proceeding  to  carry  other 
laws  into  effect,  and  for  wUch  no  sobstitiite  can  be  foand  in  that  Code. 

The  facts  of  the  case  are  full  j  stated  in  the  opinion  of  the 
court  deUvered  by  Martin,  J. 

The  defendant  is  appellant  from  a  judgment  on  a  bond  for 
the  prison  bounds.  He  has  built  his  hopes  of  the  reversal 
of  it  on  several  grounds;  but  the  opinion  we  have  formed  on 
that  which  relates  to  the  plaintiff's  right  to  sue  on  the  bond, 
without  obtaining  an  endorsement  of  it  from  the  sheriff 
authorised  bj  an  order  of  court,  after  proof  of  a  breach  of 
the  condition,  renders  the  examination  of  anj  other  part  of 
his  defence  useless. 

He  has  relied  in  this  part  of  the  case  on  the  act  of  1808« 
1  Moreauh  Digest^  572. 

The  opposite  counsel  has  uj^ed:  First,  that  the  provision 
relied  on  is  applicable  only  to  debtors  availing  themselves 
of  the  act  in  the  parish  and  city  of  New-Orleans.  Second, 
that  the  provision  is  contained  in  an  act,  the  whole  of  which 
was  repealed,  as  a  civil  law  in  force  before  the  promulgation 
of  the  Civil  Code;  and  if  the  whole  act  be  not  repealed,  the 
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^iES'iwa*'  provision  is  a  case  of  proceeding  which  existed  before  fhe 


=r  promulgation  of  the  Code  of  PracUee.    Adi  of  1828,  p.  160. 
'*'wl*^  L  We  are  of  opinion  that  the  act  of  1808  extended  its 


influence  over  the  whole  then  territory.     It  indeed  provides 

na  met  of  1S08 

fcr  cyhiidiini  specially  for  the  limits  of  the  prison  bounds  in  the  parish  and 
■gg  p^  T  ^^^y  ^^  New-Orleans,  but  it  authorised  the  police  jurors  in 
JjJ**^*^*JJ2  the  other  parishes  to  fix  the  limits  of  the  prison  bounds  in  the 
**■*'*'•  respective  parishes,  and  authorises  debtors  to  avail  them- 

selves of  the  benefit  of  them,  by  giving  bond,  according  to 
tiie  provisions  of  the  acts* 
Ha  mmd  "dfir     '^^  ^^^^  ^^^»  ^  applied  in  the  act  of  1828  to  the  laws 
•te^^^^i^  in  force  in  this  state,  anterior  to  the  promulgation  of  the  Civil 
*''*^  ^  ^  Code,  must  not  be  considered  as  used  in  contradistinction  with 


urmaiSl  the  word  criminal,  but  must  be  restricted,  as  it  frequently  is 
Md  tk«  uws  of  in  die  jurisprudence  of  the  other  states  of  this  union,  and 
whj^dariythrir  the  couutrv  from  which  that  jurisprudence  is  derived,  to  the 
wSiB  «Mb!Mik!  R<>"2m  law  and  those  of  those  countries  who  derived  their 
hS^  sS^ta^  jarispradence  from  it,  and  osed  in  contradistiiictioo  to  Uie 
Md  of  tto  iw-  |j^^  ^£  England,  or  those  of  the  respective  states. 

The  late  Civil  Code,  S109,  contains  an  express  provision, 
that  both  the  voluntary  and  the  forced  surrender  of  property 
are  to  be  governed  by  special  laws,  those  laws  must  neces. 
sarily  be  those  in  force  before  the  promulgation  of  the  Civil 
Code. 

As  neither  the  Code  nor  that  of  Practice,  nor  any  of  those 
passed  between  the  promulgation  of  them  before  the  Act  of 
of  1828,  contains  a  provision  for  ihe  disposition  of  pn^pertj 
thus  surrendered,  the  Civil  Code  recognises  these  surrenders; 
the  repeal  of  the  law  providing  for  the  disposition  of  this 
Idnd  of  property  would  be  a  nullification  if  not  a  repeal  of  the 
part  of  the  Code  recognising  the  legality  of  the  surrenders. 
Neither  does  it  appear  to  us  that  the  provision  is  i^pealed 
as  a  rule  of  proceeding  which  existed  before  the  promulga* 
tion  of  the  Code  of  Practice. 
The  legislature  of  1828,  we  believe,  intended  to  substitute 
ffSfC^'gSS?  the  rule  of  proceedings,  in  matters  provided  for  by  the  Code 
Oo4»^  TtmoHf  of  Practice,  to  pre-existing  ones,  but  not  to  repeal  -  those  laws 
dMreia  wfaich  contained  rules  of  proceeding  to  carry  them  into  eflect. 
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and  for  which  no  rules  of  proceeding  in  the  Code  of  Practice  ^^jjJJSIti^"' 

could  present  a  substitute.     The  latter  Code  is  perfectly 

dlent  as  to  the  mode  of  disposing  of  ceded  estates*    Property 

to  a  vast  amount  has  been  disposed  of  according  to  the  rules 

of  proceeding  existing  before  its  promulgation.  did  not  repeal 

It  is  equally  silent  as  to  the  mode  of  proceeding  by  which  tdned^nii««  ef 
debtors  may  be  relieved  from  close  imprisonment.    We  con-  JJJJ^j£^lJiiJJ 
sider  the  law  enabling  them  to  avoid  it  as  still  in  force,  and  SJ^J^Jbe^l^ 
the  rule  of  proceeding  they  point  out  to  them  to  avail  them"  '"^^"^^"^ 
selves  of  those  laws,  and  those  to  prevent  them  from  abusing 
the  indulgence  held  out  to  them,  as  still  in  force. 

The  plaintiff  not  having  conformed  himself  to  the  line  of 
conduct  prescribed  to  him  by  the  act  of  which  he  has  sought 
to  avail  himself,  his  suit  was  premature,  since  it  was  begun 
without  the  endorsement  of  the  bond;  he  ought  to  have  been 
non*suited. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  judgment  be  entered  for  the  defendant, 
as  in  case  of  a  non-suit,  and  that  the  plaintiff  pay  costs  in 
both  courts. 
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ACT. 

PACK. 

1.  A  person  can  only  attack  directly  an  autlientic  act  alledgod  to 
have  been  made  by  him.    Letois's  Heirs  vs.  JEBs  execiUon, 387 

3.  Parol  evidence  b  inadmissible  to  give  validity  to  an  instmment 
defective  jMT  m,  wMch  is  offered  to  prove  a  sale  of  real  property.  ABimm 
vs.  Foot, 497 

3.  The  contract  of  pledge  cannot  affect  third  persons,  unless  proved 
by  authentic  act,  or  an  act  sous  sang  privi  duly  registered  at  a  time  not 
suspicions.     Wilson  vs.  Mimdaif,.*»m. • •••••  484 

ADMISSION. 

1.  In  an  action  on  a  note  given  for  the  purchase  ikioney  of  real  pro- 
perty, the  plaintiff 's  co  nsent  to  give  security  against  the  claims  of  certain 
persons,  in  whom  the  plaintiff  avers  the  title  rests,  is  not  an  admission 
that  security  can  of  right  be  demanded,  or  that  the  same  judgment 
could  not  otherwise  have  been  rendered.    Pemberion  vs.  ZocAoris  st  db,,  310 

2.  A  cause  will  be  remanded  if  the  verdict  of  the  juiy  be  contraiy 

to  an  admission  on  record.     RiBrdon  vs.  Thompson, 364 

3.  A  party  cannot  prevent  a  cause  from  being  remanded,  by  admitting 
the  fact  of  which  the  judge  a  quo  erroneously  rejected  ihe  evidence 
offered.    PuUffYB.  Spangenborg, t •••.•• 410 

AGENT. 

1.  A  contract  entered  into  by  one  party  with  a  person  acting  as  an 
agent  of  the  other,  subjects  the  agent  to  no  liability,  unless  he  has  spe- 
cially bound  himself,  or  exceeded  his  authority  without  showing  it. 

vs.  Toby, .« «...  333 


2.  A  letter  in  terms  equivsileat  to  a  demand,  addressed  by  the  agent 
of  the  plaintiff,  to  that  of  the  defendaBt,  but  intended  for,  ajid  subae- 
quently  communicated  to  the  defendant,  puU  him  m  monu  WUIimm 
VB,Polmer,.,.^m •••.•••.••• ••...••••.  372 
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AFFIDAVIT. 

1 .  It  is  unneceMafy  for  a  party  to  swear  to  the  facts  stated  in  a  supple- 
mental petition  praying  a  sequestration,  if  be  has  sworn  to  the  same 
facts  stated  in  his  original  petition.  Ohio  In».  Co,  vs.  Ednumdson  et  als.,  296 

S.  Actions  for  false  imprisonmenti  in  consequence  of  affidavits  made 
by  creditors  in  suits  against  their  debtors,  should  be  cautiously  enter- 
tained; and  clear  proof  is  requisite  of  an  intention  to  oppress  by  resort 
to  a  legal  remedy  to  enforce  a  just  claim.    Rydar  vs.  Adams  et  oj., 318 

ANSWER. 

1.  The  377th  article  of  the  Code  of  Practice  requires  of  the  original 
plaintiff  an  answer,  only  when  the  defendant  institutes  against  him  a 
separate  and  distinct  action  in  the  same  court;  and  in  such  a  case  the 
article  provides  that  he  shall  not  plead  his  non-residence  to  its  jurisdic- 
tion.   Si0m ei al vs.  Carter, « 448 

APPEAL. 

1.  After  an  appeal  taken  from  a  judgment  of  the  court  of  the  fint 
instance  dismissing  exceptions  filed  by  the  defendant  to  the  security 
which  was  furnished  by  the  bond,  the  inferior  court  cannot  enter  into  the 
validity  of  that  instrument  on  the  application  of  the  plaintiff.  Pemberton 
vs.  jBnoMi  etaU., 22 

S.  The  ctismissal  of  exceptions  to  the  security  offered  on  the  bond, 
does  not  work  an  irreparable  injury,  and  an  appeal  therefrom  will  be 
dismissed  as  premature ••.••.•...•.••.•...•...•••.     A. 

3.  The  Supreme  Court  will  not  remand  a  cause  because  the  testimony 
and  affairs  investigated  are  obscure,  if  there  is  no  allegation  that  new 
evidence  may  be  adduced.     Oranneauvs.  Langiois, 70 

4.  Damages  will  not  be  awarded  unless  the  appeal  cleariy  appear  to 
have  been  taken  for  delay. ,.    ^. 

5.  He  who  is  injured  by  an  injunction,  though  not  a  party  to  the  suit 
may  appeal  from  the  decision  of  the  inferior  court  refusing  to  dissovie  it 
yignUvs.BUtche, IOQ 

6.  If  the  appeal  bond  is  given  for  the  sum  ordered  by  the  judge,  the 
appeal  is  devolutive,  although  that  sum  does  not  exceed  by  one-half  the 
amount  of  the  judgment     Poydras  va,  Patin  et  als,,  >  •  m 127 

7.  It  is  not  absolutely  necessary  that  the  appeal  bond  be  signed  by  the 
appellant  til  propria  penona,  or  by  any  other  penon  legally  authorised 
byhimto  that  effect..... , , , ,,     (j, 

8.  If  rent  is  claimed  and  adjudged  from  judicial  demand  until  judg- 
ment, the  rent  accruingfrom  lU  rendition  to  its  affirmance  by  the  Supreme 
Court  Is  not  included.    ElHoUetalB.vB.  LaBarre, 283 
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9.  The  Supreme  Conrt  professes  to  correct  such  errors  only  as  are 
appealed  from.    EOwU  et  als.  va.  La  Barret 2S3 

10.  Appearance  in  court  and  contesting  the  cause  on  any  other  ground 
than  the  want  of  citation  cover  all  defects  in  the  citation  of  appeal. 
CoOms  va.  Briggs, 256 

'  11.  The  rules  which  govern  the  manner  ^of  citation  in  a  suspensive 
appeal,  apply  equally  to  one  which  is  devolutive  only.  Beeves  vs.  Adanu,  28^ 

12.  The  Supreme  Court  is  authorised  to  consider  the  entire  case  and 
decide  on  the  merits,  if  either  the  clerk,  or  the  judge  a  quo,  certifies  that 
the  record  contains  all  the  documents  and  evidence  on  which  the 
cause  has  been  heard  and  determined..  •••••• tfr. 

13.  If  prescription  be  first  pleaded  in  the  Supreme  court,  and  the  plea 
must  be  sustained  on  the  pleadings  and  facts  appearing  on  the  record, 
the  cause  will  be  remanded,  to  afford  an  apportunity  in  the  inferior 
court,  to  disprove  the  facts  on  which  the  plea  rests..  •  .••...•••.•••••..     ib 

14.  After  an  appeal  is  taken,  an  exception  which  has  been  dismissed, 
cannot  be  tried  again  in  the  inferior  court,  except  by  consent  of  the 
parties.    PemberUm  vs.  ZacharU  A  als.f • 310 

15.  The  effect  of  an  appeal  does  not  depend  on  the  final  diqK>sition 
which  may  be  made  of  it,  but  on  the  fact  that  it  is  pending  and  undecided,    ik 

16.  A  cause  will  not  be  remanded,  because  evidence  has  been 
improperly  admitted,  if  on  other  grounds  the  judgment  of  the  court 
below  should  be  afiSrmed.    Shepherd  et  al  ^s.  tjanfear, .•  336 

17.  The  transcript  of  the  record  of  an  appeal,  returnable  on  the  first 
Monday  in  the  term,  cannot  be  filed  on  the  second,  the  court  having  sat 
four  days  in  the  preceding  week.    Baron  vs.  Breedlove etal,, •••  348 

18.  A  cause  will  be  remanded  if  the  verdict  of  the  jury  be  contraiy 

to  an  admission  on  record.    RiertUmYB.  Thompson, ••• •••  364 

19.  An  order  of  appeal  granted  on  the  14th  of  April,  cannot  under 
any  circumstances  be  properly  made  returnable  at  the  November  term. 
Conrad  et al  va.  Cobbs, ,....••.  370 

20.  No  appeal  can  be  taken  from  a  judgment  of  the  inferior  court 
refusing  an  order  to  remove  the  cause  to  a  court  of  the  United  States. 
Baron  vs.  Kingsland et  als.t ..••• ••• 378 

21.  The  jurisdiction  of  the  Supreme  Court  is  limited:  its  orders  to 
the  inferior  courts  authorised  by  the  Code  of  Practice  can  only  be 
issued  in  the  exercise  of  its  appellate  powers;  and  the  legislature  can 
confer  no  authority  beyond  that  required  to  give  efficacy  to  those  powers.    tJ. 

22.  A  party  cannot  prevent  a  cause  from  being  remanded,  by  admitting 
the  fact,  of  which  the  judge  a  quo  erroneously  rejected  the  evidence 
offered.    PuUyva.  Spangenberg,,,.... , ••• ••••  410 
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S3.  Aca«sewUlberwiiBiidedwbeiit]MSii|»eiiieCoartwoiildreTene 
tlie  jndgment  of  the  Inferior  court  on  a  charge  of  fraud,  had  not  a  jqiy 
found  a  verdict  on  that  point  in  accordance  with  which  that  judgment 
vras  rendered.    Damdmm n.  Bud, •..  491 

ATTACHMENT. 

1.  An  attachment,  ianted  in  a  suit  for  the  same  oanse  of  action  in 
another  state,  may  modiiy  the  relief  to  which  the  parly  is  entitled  In  a 
court  of  this  state.— ^est,^|fai{*<^f  tfcvn.  MedmiuU, 424 

ATTORNEY  AT  LAW. 

1.  On  the  dissolution  of  an  injunctioni  the  fee  of  the  defendant's  attor- 
ney may  be  allowed  as  special  damages.  Ricard^s  Hnn  vs.  HmaH  et  al,  244 

S.  The  power  of  the  attorney  for  the  absent  heirs  to  act,  commences 
with  the  date  of  bU  appointment  JMsreeir,  AUomeff,  Sfc.  vs.  SierUm,  Ex^ 
0aUor,tfe 472 

BAILMENT. 

1.  Where  no  fraud  or  gross  negligence  is  chargeable  on  the  liirer,  the 
owner  must  sustain  the  damage  resulting  from  the  loss  of  the  thing  hired. 
Soiearvs.  tfiifse,.. »•••• ••*• • ••.•••••••      7 

2.  A  bailee  is  not  recognised  as  owner,  when  by  a  clause  In  the  bailment, 
he  has  undertaken  to  indemnify  the  bailor  for  the  loss  of  the  thing  bailed, 
if  it  perishes  during  the  period  for  which  it  is  bailed.      Crocker  vs.  Dt 

BOND. 

1.  Where  the  appeal  bond  b  given  for  the  sum  ordered  by  the  Judge, 
the  appeal  is  devolutive,  although  the  sum  does  not  exceed  by  one  half, 
the  amount  of  the  Judgment.    Pogdrag  ys,  Patm  et  tU, 127 

2.  It  is  not  absolutely  necessary  that  the  appeal  bond  should  be  signed 
by  the  appellant  in  propria  persona  or  by  any  person  by  him  legally 
authorised  to  that  effect.     iJ,.. 

2.  If  nwwthne  interest  is  reserved,  both  principal  and  interest  must  be 
risked,  to  confer  upon  the  obligation  the  character  of  a  bottomry  bond. 
Ohio  Jnsmrance  Company  Ys,  Edmondton  el  al$, 296 

8.  The  Mrety  of  a  curator  of  absent  heirs,  may  be  sued  on  the  bond  in 
a  court  of  ordinaiy  jurisdietion.     EOiot,  Admmutrator,  dfcyn  Wkke,..  322 

4.  The  representative  of  those  for  whose  benefit  a  bond  was  given  to 
the  Judge  of  the  Court  of  Probates,  as  thehr  trustee,  ean  sue  on  the  bond 
without  an  assignment  of  it ^ ^ 
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CEETinCATE. 

1.  A  commiflsion,  directed  to  any  magistrate  of  a  county  in  another 
state,  and  executed  by  a  person  who  calls  himself  and  is  certified  by  the 
clerk  of  the  county,  to  be  one  of  the  justices  thereof,  cannot  be  read  if 
objected  to  when  offered,  but  the  objection  can  be  taken  only  at  that 
time.      Yeatman  Y8.  Erwin  et  al, , 264 

2.  The  Supreme  Court  is  authorised  to  consider  the  entire  case,  and 
decide  on  the  merits,  if  either  the  clerk  or  the  judge  a  quo,  certifies  that 
the  record  contains  all  the  documents  and  evidence  on  which  the  cause 
has  been  heard  and  determined.    Beeves  vs.  AdamSf.  ••,,,»•, •••  288 

3.  The  certificate  furnished  by  the  judge  of  the  inferior  court  tUbrjudg- 
mentf  is  insufficient,  although  the  statement  which  he  makes,  is  drawn 
from  his  notes  taken  of  the  evidence.     Bwrke  vs  Erwin, S20 

4.  When  the  records  of  two  suits  in  another  state,  sewed  together, 
were  duly  certified  by  the  clerk,  on  the  13th  and  14tfa  of  a  certain  month, 
and  the  judge  certified  at  the  end  of  the  record  to  the  official  char 
acter  of  the  person  acting  as  clerk  on  those  days,  held,  that  the  judge's 
certificate  was  sufficient,  noproof  of  fraud  in  annexing  the  records  having 
been  adduced.      West, Syndic, Sfc, vs.  JtfcC^itneU,. ••  •• «•••  424 

5.  If  the  clerk  certifies  that  the  record  ''contains  a  transcript  of  all  the 
proceedings  on  which  the  cause  was  tried,'*  but  no  evidence  appears  to 
have  been  taken  in  writing  at  the  trial,  and  there  is  no  statement  of  facts, 
no  bill  of  exceptions,  case  agreed  on,  allegation  of  error  apparent  on  the 
face  of  the  record,  or  certificate  of  the  judge  a  quo,  the  Supreme  Court 
cannot  examine  the  correctness  of  the  judgment.  AUain  vs.  Preston  et  al,  478 

COMMISSION. 

1.  A  commission  directed  to  any  magistrate  of  a  county  in  another 
state,  and  executed  by  a  person  who  avers  that  he  is,  and  the  clerk  of  the 
county  certifies  that  he  is  one  of  the  justices  thereof,  cannot  be  read  in 
evidence  if  objected  to  when  offered,  but  the  objection  can  be  taken 
only  at  that  time.      Yeatmanvs,  Enrinetal, 264 

2.  Where  ninety-three  days  had  elapsed  from  the  issuing  of  a  commis- 
sion to  Matamoras,  under  which  no  testimony  had  been  obtained,  and 
no  diligence  was  shown  to  have  been  used  in  endeavoring  to  obtain  it: — 
kdd  that  the  judge  a  quo  property  ruled  the  party  to  triaL  McLeam  vs. 
Petftt, 2M 

3.  A  commission  to  examine  a  witness  in  a  foreign  country  will  be 
granted  on  the  affidavit  of  a  disinterested  person  to  the  materiality  of  the 
testimony.      CucuUuya,  New  Orleans  Insurance  Company,,.,..... 453 

4.  If  a  deposition  contain  testimony  founded  in  part  only  on  the  per- 
sonal knowledge  of  the  witness,  that  part  is  admissible.  Moore  vs. 
Siebfdls * •«  488 
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FAOE. 

CONTRACT. 

1.  Notle«  in  the  newspapers  of  readiness  to  perform  an  obligation  aris- 
ing from  a  contiact,  is  not  sufficient,  unless  a  knowledge  of  tliat  notice  is 
brougiit  home  to  the  party.    Jones  el  al,  vs,  SnuUltg, 28 

2.  Whether,  when  the  party  is  in  the  place,  personal  notice  is  not 
necessary.     Q^enf • *(• 

8.  The  plaintiff  mast  show  that  he  was  ready  and  willing  np  to  the  last 
moment  given  for  the  performance  of  the  contract,  to  do  every  thing 
requiradof  himbyit.. •••• ••••• d. 

4.  A  bailee  is  not  recognised  as  owner,  when  by  a  clause  in  the  bail- 
ment, he  has  undertaken  to  indemnify  the  bailor  for  the  loss  of  the  thing 
durieg  the  period  for  which  it  b  bailed.     Crocker  vs.  De  PemtoM, 37 

6.  If  a  vendor  in  his  vendee's  absence,  promise  a  third  person  to  pay  the 
vendee  the  damages  which  he  has  sustained  by  being  ousted  from  the 
possession  of  the  land,  it  b  a  confession,  and  binds  the  vendor.  Borrow 
vs.  CauoMX, ••••••••«••     T% 

6.  A  just  cause  of  a  promise  is  always  understood,  unless  the  contrary 

be  proved.. t^ 

7.  Imminent  danger  of  eviction,  is  a  good  cause  of  a  promise  by  the 
vendor,  to  pay  the  vendee  the  damages  which  he  may  sustain  by  the 
eviction tf- 

8.  Where  a  party  was  employed  at  work  on  a  plantation  in  October, 
and  in  December,  held  that  aU  the  work  was  performed  under  one  con- 
tract.   BrugieTVs,MouiBneT^$Adm%'mgtraJtoTf,,,,\,,,,, ••    93 

9.  Where  a  party  entered  into  a  contract  for  the  purpose  of  avoiding 
litigation,  based  on  full  confidence  on  words  told  him  that  "illegitimate 
children  could  claim  the  succession  of  their  mother  as  forced  heirs,  hdd 
that  the  error  was  one  of  law,  and  for  which  the  contract  cannot  be 
rescinded.    L^^  ye.  Martinet  aUt •• 113 

10.  All  the  co-obligors  in  a  joint  bond  must  be  prosecuted  to  judgment. 
Maiffor,  8fe.  of  New- Orleans,  vs.  IHpley  et  als, .•.••....••••. •  15^ 

11.  The  words  ''we  promise  to  pay,*'  create  a  joint  obligation  only.    t(. 

12.  It  is  sufficient  for  the  defendants  sued  on  a  joint  obligation,  to  show 
that  all  the  co-obligors  are  not  made  co-defendants,  and  the  plaintiff  must 
establish  the  facts  which  make  the  case  an  exception tft. 

13.  The  condition,  on  the  fulfilment  of  which  depends  the  rig^t  to 
demand  pajrment  of  the  obligation,  must  appear  by  positive  proof  to  have 
been  fully  performed,  before  payment  can  be  demanded.    MeDonomgk 

vs.  Zackarie, •.••••,••••••.••• • 247 
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14.  A  party  claiming  property  under  a  contracti  mast  first  show  the 
fulfilment  of  the  condition  on  which  the  property  in  question  was  given. 
ColUns  vs,  Briggs, S256 

15.  In  all  cases  of  contracts  or  promises  above  five  hundred  dollars,  the 
testimony  of  a  single  witness,  without  proof  of  corroborating  circum- 
stances, is  insufficient.      Gasquet  et  ais.  vs.  Kokamot  et  als, 266 

16.  In  an  action  on  an  alleged  promise  to  pay  the  debt  of  a  third  person, 
the  defendant  may  show  that  he  has,  about  the  time  of  the  alleged  prom- 
ise,  refused  to  pay  several  of  this  person's  debts  due  to  others,  although 
the  plaintiff  in  making  out  his  case,  has  not  attempted  to  prove  the 
reverse ...••• •.....•...• ifr. 

17.  If  a  question  arise  as  to  the  kind  of  roof  required  by  the  contract 
for  constructing  a  house,  and  on  which  the  contract  is  silent,  evidence 
oZiuiuie  is  admissible  to  explain  it.     Thampwn  vs.  BroQ%tfn^ 277 

18.  The  contract  of  apprenticeship  is  not  susceptible  of  alienation,  but 
is  personal,  and  ceases  at  the  death  or  insolvency  of  the  master.  Vtx» 
aaXOjMjf,  to,  c,  vs.  Hallf, 281 

19.  A  contract  made  in  one  state  or  country  will  be  enforced  in  another, 
unless  injury  is  thereby  done  to  the  inhabitants  of  the  latter.  Ohio  InsuT' 
once  Company  Ys.  Edmondsan  et  als,,,, •••••• •  295 

20.  If  maritime  interest  is  reserved,  both  principal  and  interest  must 
be  risked,  to  confer  upon  the  obligation  the  character  of  a  bottomry 
bond ib. 


w 


21.  A  written  contract,  which  has  not  the  character  of  a  bottomry  bond, 
but  which  has  been  entered  into  for  the  loan  of  money,  and  confers  an 
express  lien  on  a  vessel,  cannot  by  the  maratime  law,  follow  her  into 
other  countries,  to  the  prejudice  of  rights  acquired  there ifr. 

22.  A  person  may  stipulate  in  favor  of  a  third  party,  and  if  the  latter 
avail  himself  of  the  advantage  in  his  favor,  it  cannot  be  revoked.  Pern- 
hertonvs,  ZaehametaU, 310 

23.  In  an  action  on  a  contract  for  work  and  labor,  where  the  defendant 
pleading  that  the  plaintiff  has  not  performed  his  obligation,  claims  of  the 
latter  damages  in  compensation  or  reconvention,  he  must  prove  that  the 
latter  has  been  put  tn  mord.    Morton  ys.  RXU, • 413 

CORPORATION. 

1.  Stockholders  in  a  bank  can  be  reached  only  through  those  provided 

by  the  charter  to  represent  them.     Union  Bank  vs.  McDonough  et  als,,  • .    63 

2.  A  bank  is  responsible  for  the  acts  of  its  directors,  refusing  to  penmlt 

an  individual  tosubscribe  for  stock  ...•••. •••••••. ••    ^» 
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3.  An  Mt,  which  b  an  attempt  to  evade  the  piovitionsaf  tbeeharter^coii- 
fennorigfatontheiNurtyperformiBgU.    Vm9»BmkrB.McDQmmgkaai9,    68 

4.  The  corporation  of  the  city  of  New-Orleansjiossesses  such  power 
only  as  has  been  delegated  by  the  legislature;  and  no  power  has  been 
delegated,  to  appropriate  for  the  publie  use'  private  property,  without 
pajring  its  value  to  the  proprietor.  HendtnoH  §l  dt$,  vs.  Mofor,  tfc.  ofNem- 
Orleans, 416 

6.  A  eorporation  is  civilly  responsible  for  damages  occasioned  by  an 
act  done  at  its  command  by  Its  agent,  in  relation  to  a  matter  within  the 
scope  of  the  objects  for  which  it  was  Incorporated.  Rdbassa  vs.  Orleans 
NamgaUan  Comfonff, • ••••••••••'• • 461 

6.  A  corporation  is  responsible  for  every  injurious  act  on  its  part,  from 
which  the  law  has  not  specially  exemptedit •••••••• U, 

COURT  OF  PROBATES. 

1.  The  Court  of  Probates  cannot  entertain  jurisdiction  of  an  action 
brought  against  the  curator  of  an  absentee.    SauU  vs.  SouU, 96 

3.  The  Register  of  Wills  eannotbe  made  defendant  in  a  cause  to  test 
the  correctness  of  an  order  of  the  court  directed  to  hun»      Vigms  vs. . 
Blaehe, 106 

3.  The  representative  of  those  for  whose  benefit  n  bond  was  given  to 
the  judge  of  the  Court  of  Probates,  may  sue  on  the  bond  without  an 
assignment  of  it.     EUiotf  Admmistratar,  9fC.  vs.  Whke,m  .....•• »  308 

4.  The  right  to  have  a  mortgage  cancelled  by  ordtf  of  the  Court  of 
Probates,  cannot  be  tested,  unless  those  who  have  a  real  or  pretended 
interest,  are  made  parties  to  the  action.     The  State  vs.  Le  Blanc,  Jndge, 

kfif 389 

6  While  an  order  or  judgment  of  the  Court  of  Probates,  directing  the 
execntiott  of  a  will  is  unreversed,  no  other  court  can  declare  the  will  void, 
prevent  its  execution,  or  collaterally  examine  the  correctness  of  the 
order  or  judgment.    Lewises  Heirs  vs.  His  Executor  et  als, 387 

6.  The  Court  of  Probates  can  alone  take  cognisance  ai  an  action  to 
compel  a  totor  to  render  an  account   lfoorevs.AicM2s......  •..,•/••.  488 

DAMAGES. 

1.  If  no  fraud  or  gross  negligence  is  chargeable  on  the  hirer,  the  owner 
must  sustain  the  damage  resulting  from  the  loss  of  the  thing  hired.  Softer 

vs.  Hnrsif •••••••••••••••••••.••,,,•.,,,,,,,,,,,,,,,,,,,     ,,,        ^      7 

2.  Damages  on  appeal  win  not  be  given,  unless  it  clearly  appear  that 

the  appeal  is  frivolous.    Granmau  vs.  Langlois, 70 
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9.  A  eorponiAloii  Is  civilly  responsible  for  damages  occasioned  by  an 

act  done  at  its  command  by  its  agent,  in  relation  to  a  matter  within  the 

scope  of  the  objects  for  which  it  was  incorporated.    RaboMta  vs.  OfisMif 

NamgatUm  C&mpaiiy, •••• ••  461 

4.  A  coiporation  is  responsible  for  every  injurious  act  on  its  part,  from 
which  the  law  has  not  specially  exempted  it •.•••••••    ik, 

DOMICIL. 

1.  A  master  of  a  vessel  coming  from  abroad,  does  not  establish  his 
domicil  in  the  city  of  New-Orleans  by  talcing  famished  rooms  while  his 
vessel  is  in  port     Erwmys.  Butler •  390 

ERROR. 

1.  If  a  party  through  error  claim  property  seised  under  execution,  the 
penalty  extends  only  to  the  property  claimed,  and  not  to  the  amount  of 
the  judgment.    BorU  f,  w,  e,  y9.  BorU  f.  m.  c • 87 

2.  Where  a  party  entered  into  a  contract  for  the  purpose  of  avoiding 
litigation,  based  on  full  confidence  in  words  told  him,  that  illegitimate 
children  could  claim  the  succession  of  their  mother  as  forced  heirs,  held 
that  the  error  was  one  of  law,  and  for  which  the  contract  cannot  be  res- 
cinded.   LyUg  YB.  Martin 113 

3.  The  Supreme  Court  professes  to  correct  such  errors  only  as  are 
appealed  from.    EUiott ei ais,  vs.  La  Bam 223 

4.  Our  courts  have  no  authority  to.  compel  the  correction  of  an  error 
made  in  an  act  of  celebration  of  marriage,  recorded  in  the  church 
register ift. 

EVIDENCE, 

1.  The  presumption  resulting  from  a  similarity  of  names,  unsupported 
by  other  circumstances,  is  not  sufficient  to  identify  a  slave.  Brmee  vs. 
SlonssCaL... 1 

2.  The  Supreme  Court  will  not  remand  a  cause,  because  the  testimony 
and  ailairs  investigated  are  obscure,  if  there  is  no  allegation  that  new 
evidence  may  be  adduced.     GfannMam  vs.  LanglaU ..•••••..•••    70 

3.  Where  a  party  was  employed  at  work  upon  a  plantation  in  October 
and  in  December,  hdd  that  all  the  work  was  performed  under  one  con- 
tract.   Brmgier  yn.  Mou8ner*8  Admimstrator 03 

4.  A  court  cannot  act  on  extrajudicial  information,  in  regard  to  the 
foots  of  a  cause.     Moffor  Sc^.  of  New- Orleans  ys,  Ripleif  et  aU 120 

5.  The  words  "  we  promise,"  create  a  joint  obligation  only A. 

6.  It  is  sufficient  for  the  defendants  sued  on  a  joint  obligation,  to  show 
that  all  the  co-obligors  are  not  made  co-defendants,  and  the  plaintiff  mvst 
establish  the  facts  which  make  the  case  an  exception •••,..•••    ti. 

64 
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7.  A  Uei  is  coniidered  established,  if  proved  by  evidaoce,  wUeb  if  aot 
the  best  of  which  the  nature  of  the  case  admits,  but  whkh  is  reeeived 
without  exception.    Poffdrasv^  PatiMM  ml.* • ••   17 

8.  The  condition  on  the  fulfillment  of  which  depends  the  right  to 
demand  payment  of  the  obligation,  must  appear  by  positive  proof  to 

.have  been  fuUy  performed,    before   payment    can   be    demanded. 
M^Dontmgh  vs.  Zachant 247 

9.  Although  the  performance  of  an  act  has  been  duly  registered,  so  as 
to  operate  legal  notice  to  all  persons,  it  is  insufficient  notice  to  a  person 

to  whom  another  is  obligated  to  make  known  the  fact  of  performance,    ih- 

10.  If  notice  of  protest  is  shown  to  have  been  sent  to  the  endorser  at 
a  post  office  in  the  parish  where  he  resides,  it  lies,  with  him  to  show  that 
there  is  another  post  office  nearer  to  his  residence.  Yeatmem  vs.  Enom 
Ual „  264 

•  •   • 

11.  laott  cases  of  contracts  or  promises  above  five  hundred  doUan, 
the  testimony  of  a  single  witness,  without  proof  of  corroborating 
circumstauces  is  insufficient.     GosjusC  si  aJU,  vs.  Koktmot  et  ci* 866 

12.  In  an  action  on  an  assumpsit  for  the  debt  of  another,  the  d^endant 
may  show,-  that-  about  the  time,  he  refused  to  pay  several  persons  the 
debts  of  the  other,  although  the  plaintiff  in  making  out  his  case,  iuis  not 
attempted  to  prove  the  reverse • •• tfr. 

13  The  facts  must  be  stated  on  which  professional  men  base  their 
opinions  given  in  evidence.    Brabo  vs.  Martin , 275 

14.  The  opinion  of  one  witness  is  inadmissible  to  prove  another's 
professional  skill  or  reputation ift. 

15.  If  a  plaintiff  introduce  evidence  to  prove  a  particular  fiict  he 
cannot  aflenrards  object  to  the  introduction  of  evidence  by  the  defendant 

to  disprove  it.     Thowptouys.  BrothBr$ «.••••«..•«•••.•*  297 

16  If  a  question  arise  as  to  the  kind  of  roof  required  by  the  contract 
for  ooBStmoting  a  house,  and  on  which  the  contract  is  silent,  evidenoe 
olfiMuieto  explain  it  is  admissible • ,••••••.    tk 

17.  A  cause  will  not  be  remanded,  because  evidence  has  been  impro- 
perly admitted,  if  on  other  grounds  the  judgment  of  the  inferior  court 
shouM  be  sustained.    Skephtird  8f  Co.  vt,  Lemfear 896 

18.  A  letter  In  terms  equivalent  to  a  demand,  addressed  by  the  agent 
of  the  plaintiff,  to  that  of  the  defendant,  but  intended  for  and  subsequently 
cMnmunicated  to  the  defendadt,  puts  him  ««  mwrd.  WHUiamB  vs. 
Palmer 372 

19.  Tlie  letters  from  the  broker  of  the  plaintiff  to  that  of  the  defendant* 
through  whom  the  parties  entered  into  the  contraot  sued  oo,  aro  admis-       ' 
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Bible  In  evidence,  to  explain  the  conduct  of  defendant,  after  he  received 
them.    WUUam9V8.Ptdmer 87d 

20.  The  declaration  of  one  party  to  his  adversary,  or  in  his  presence 
when  admitted,  uncontradicted,  or  even  weakly  defended,  is  admissible 
when  offered  by  the  party  who  made  it,  to  establish  the  evidence  result- 
ing from  the  admission,  silence,  or  weak  defence  of  his  adversary. 
Morton  vs.  HUs • 413 

21.  In  an  action  on  a  contract  for  work  and  labor,  when  the  defendant 
pleading  that  the  plaintiff*  has  not  performed  his  obligation,  claims  of  the 
latter,  damages  in  compensation  or  reconvention,  he  must  prove  that 
the  latter  has  been  put  ill  mord ••••      ^' 

22.  In  an  action  to  rescind  the  sale  of  property  of  a  defendant  In  exe- 
cution, seiied  and  sold  by  the  sheriff  to  satisfy  the  judgment,  he  will  not 
be  permitted  to  show  payment  of  the  demand  on  which  the  judgment 
was  founded,  previously  to  its  rendition.     Gravier  vs.  Rocfte 441 

23.  All  the  rules  of  evidence,  relative  to  a  commencement  of  proof  in 
writing,  which  existed  under  the  old  code,  have  been  removed  by  the 
late  amendments  to  that  work.    AUiaonvs.  Foz 457 

24.  Parol  evidence  is  inadmissible  to  give  validity  to  an  instrument 
defective  per  se  which  is  offered  to  prove  a  sale  of  real  property ib. 

EXCEPTION. 

1.  After  an  appeal  was  taken  by  the  defendant  from  a  judgment  dl^  • 
missing  exceptions  filed  by  the  defendant  to  the  security,  which  was  fur- 
nished by  the  plaintiff's  bond,  hdd  that  the  inferior  court  cannot  on  the 
plaintiff^s  application  enter  into  the  validity  of  the  bond.    PenAerion  vs. 
Erwinetal,,,.^ ..'. • ••.••••.    22 

2.  The  dismissal  of  exceptions  to  the  sufficiency  of  the  security  offered 
by  the  bond,  -does  not  work  an  irreparable  injury,  and  an  appeal  therefrom 

is  premature.* ••••.••  •••■•••• • «• • •••     ib. 

3.  It  is  sufficient  for  the  defendants  sued  on  a  joint  obligation,  to  show 
that  all  the  eo-obligorsare  not  made  co-defendants,  and  the  plaintiff  murt 
establish  the  facts  which  make  the  case  an  exception.  Mayor  8fc.  of 
Sftw-Orleane  vs.  Ripley  et  4d8. ., fftf^ 

4.  A  fact  is  considered  established,  if  proved  by  evidence  which  is 
not  the  best  the  nature  of  the  case  admits  of,  but  which  is  received 
without  exception.    Poydras  vb,  Patin  et  al ^ 127 

5.  A  bill  of  exceptions  to  the  introduction  in  evidence  of  a  deposition, 
on  the  ground  that  it  has  not  been  legally  taken,  is  too  general  to  author- 
ise the  Supreme  Court  to  examine  the  validity  of  the  official  seal  to  the 
deposition.    Ohio  Insurance  Co,  vs.  Edmondfon  et  als • 2d5 
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6.  After  appeal  baa  been  taken,  an  eiceptSon  which  hat  been  dhmliied, 
eannot  be  tried  again  in  tlie  inferior  coort,  except  by  eonaent  of  the 
parties.    PemisrtonYi  Zadkaruettd. 310 


EXECUTION. 

1.  If,  with  the  consent  of  the  plaintiff,  the  execution  be  stayed  until 
be  famish  security  to  the  satisfaction  of  the  court,  the  defendant  will 
have  the  right  to  contest  the  security  offered,  although  it  be'  question- 
able if  the  case  is  one  in  wiiich  security  would  have  been  ordered  if 
requhmd  by  the  defendant.    PemberUmyik.  EnoinetaU,, ••    SS 

8.  If  the  sheriff  illegally  seiEC  and  sell  the  property  of  a  third  person 
on  execution,  the  latter  has  his  remedy  both  against  the  sheriff  and.the    '  '^ 
plaintiff  m  execution,  or  either  of  them.    Crocker  vs  De  Patteait, 37 

3.  A  new  trial  annuls  the  execution  on  the  former  judgment  DutUm 
Ts.  Dtipmg  ei  M,, 61 

3.  If  a  party,  through  error,  claim  property  seized  under  execution, 
the  penalty  extends  only  to  the  property  claimed,  and  not  to  the  amount 
of  the  judgment,    Bori6  f.  w.  e.  vs.  Borii  f.  m.  c 87 

6.  A  wife  cannot  as  owner  prevent  the  sale  of  a  lot  of  land  seiaed 
under  an  execution  in  favor  of  the  creditors  of  her  husband,  to  whom 
by  public  sale  was  made,  by  alleging  that  the  purchase  money  belonged 

to  her i(- 

7.  In  an  action  to  rescind  the  sale  of  property  of  a  defendant  in  exe- 
cution seised  and  sold  to  satisfy  the  judgment,  he  will  not  be  permitted 
to  show  payment  to  the  demand  on  which  the  judgment  is  founded, 
|K«Tiously  to  its  rendition.     Cfravier  vs.  Roche, 441 

8.  The  defendant  in  execution  whose  property  has  been  sold,  and  the 
sheriff's  deed  recorded,  is  not  bound  by  an  «e  parte  amendment  of  that 
^•^ d. 

8.  In  an  aotion  against  the  owner  of  a  promissoiy  note  payable  to  a 
certain  person  or  to  bearer,  purchased  by  the  plaintiff  at  a  sheriff's  sale, 
the  defendant  cannot  inquire  into  the  regularity  of  the'proceedings, 
previous  to  the  issuing  of  the  execution  under  which  the  sale  took  place. 
IPilsonvs.  Munda§f ^ ^gg 

9.  If  the  assignment  of  a  promissory  note  be  voluntary,  the  transfer 
in  the  payee's  hand  writing  is  sufficient;  and  if  forced  it  suffices  that  then 

it  Judgment,  execution  and  sale  according  to  law • tfr. 

10.  A  sheriff's  sale  not  made  in  pursuance  of  the  formalities  of  the 
law  confers  no  titie  on  the  purchaser A. 

11.  Cko§08  in  ae^on  maybe  sold  under  a  writ  of  fieri  facias,  and  for  this 
purpose  the  seisure  of  them  is  not  required •••.    i5. 
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EXECUTOR. 

1.  An  estate  is  liable  to  costs  incnrred  by  an  execution  under  a  will 
which,  being  informal,  is  null  and  void,  in  endeavoring  to  sustain  its  vali- 
dity.    Steriin's  executor, 100 

2.  The  dative  executor  cannot  confirm  a  sale  which  is  not  legally  made 
nor  dispose  of  the  effects  of  the  estate  by  private  agreement.  Mercier, 
aUomeif,  Sfc.vs.  SterUn,  dative  executor,  8fc 472 

3.  A  testamentary  executor  claiming  the  possession  of  an  estate,  but 
not  showing  that  the  execution  of  the  will  has  been  authorised  by  the 
Court  of  Probates,  must  be  considered  as  a  mere  strangen  and  against 
him  the  heir  for  a  part  only  is  entitled  to  the  possession  of  the  whole 
estate.    Labadiey8.Querin, • 429 

FALSE  IMPRISONMENT. 

1.  Actions  for  false  imprisonment,  in  consequence  of  affidavits  made 
by  creditors  in  suits  against  their  debtors,  should  be  cautiously  enter- 
tained; and  clear  proof  is  requisite  of  an  intention  to  oppress  by  resort 
to  a  legal  remedy  to  enforce  a  just  claim.    Ryder  vs.  Adams  et  al, 318 

FOREIGN  LAW. 

1.  A  contract  made  in  one  state  or  country  will  be  enforced  in  another 
unless  injury  is  thereby  directly  or  indirectly  done  to  the  inhabitants  of 
the  latter.     Ohio  Insurance  Co,  vs.  Edmondson  et  als,, 296 

2.  A  foreign  creditor  who  has  a  lien  on  property,  is  entitled  to  an 
equal  privilege  with  a  domestic  creditor jfr. 

3.  A  written  contract  which  has  not  the  character  of  a  bottomry  bond, 
but  which  has  been  entered  into  for  the  loan  of  money  and  confers  an 
express  lien  on  a  vessel,  cannot  by  the  maritime  law  follow  her  into 
other  countries,  to  the  prejudice  of  right&acquired  there i(. 

4.  The  fact  of  a  foreign  power  controlling  the  place  where  freight 
is  to  be  delivered  may  modify  and  delay  the  performance  of  a  contract 

of  charter  party.    Shepherd  8f  Co,  va.  Lanfear .••••••••  396 

66.  If  the  foreign  prohibition  to  land  a  cargo  be  conditional,  the 
fireighter  cannot  refuse  to  receive  it,  on  the  ground  that  by  receiving  it 
he  sustains  more  inconvenience  and  expense  than  he  would  sustain  if  the 
vessel  should  perform  quarantine  duties  and  the  nland  it  at  the  usual  place:    ib. 

6.  If  foreign  laws  change  the  place  of  delivery  in  case  of  quarantine, 
the  freighter  must  receive  the  cargo  at  the  place  where  the  law  requires,    ib. 

7.  The  pendency  of  a  suit  no  matter  by  what  process  commenced  in 
a  court  of  another  state,  cannot -be  pleaded  to  an  action  brought  in  this 
state.     WestfSffndie,  8fc.,yB,M*ConneU, • •     424 

3.  An  attachment  issued  in  a  suit  in  another  state  may  modify  the 
relief  to  which  the  same  party  is  entitled  in  another  suit  in  this  state ib' 
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GRANT. 

1.  Permisdoiis  htvingbeen  given  by  the  governor  of  LoaMiana,wbeii 
a  profince,  to  oceupy  and  bnUd  on  a  lot  of  and  in  the  city  of  New- 
Orleans,  and  the  authority  of  the  government  which  gave  the  perminion 
having  ceased  without  a  change  of  will  being  expressed,  a  subsequent 

grant  by  the  resident^of  the  United  States  to  the  occupant  under  that 
permission,  vests  in  him  all  the  right  and  title  of  the  United  States,  and 
of  the  former  sovereigns  of  the  country,  De  Armas  et  al  vs.  Mayor,  Sfc. 
ofNa^OrimmB , 132 

2.  While  Louisiana  formed  a  part  of  the  dominions  of  the  king  of 
Spain,  he  had  the  right  of  property  in  all  the  unappropriated  territoty 

of  the  province •...•• A. 

3.  The  king  of  Spain  delegated  to  the  governor  of  Louisiana  while  a 
Spanish  province  the  right  to  concede  or  grant  to  individuals  parts  of 
the  land  belonging  to  the  public  domain • ifr. 

4.  The  lovereigns  of  Europe  have  the  right  to  alienate  the  vacant  and 
onappropriated  lands  in  their  colonial  dominions ••.    i&. 

6.  The  word  yuai  includes  the  levee  on  the  bank  of  the  river  and  the 
flpace  between  the  exterior  limit  of  the  levee  and  the  water • .  ih. 
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6.  In  deekUng  questions  of  title,  the  eourt  cannot  take  into  view  Che 
wmt  of  foresight  in  the  sovereigns  of  the  conntiy  in  granting  the  land  iiv 
controvery  to  individuals,  or  the  great  detriment  which  the  public  inte- 
rest may  sustain  by  the  appropriation  of  the  land  to  private  purposes...    i6. 

7.  Of  two  claims  to  a  tract  of  land  under  concessions  when  Louisiana 
formed  a  Spanish  province,  that  will  prevail,  which  has  been  regularly 
entered  before  the  commusioners,  and  confirmed  by  the  act  of  congress 

of  1820.    Eibas  Hat  vs.  Bennett • 271 

HEIR. 

1.  The  surety  of  a  curator  of  absent  heirs  may  be  sued  on  the  bond 
Ib  a  court  of  ordinary  Jurisdiction.    EUiot,  admW.  vs.  WhiU.  ••••.••••.•  322 

8.  A  cause  will  be  remanded  if  the  plaintiffs  claim  property  as  forced 
and  as  testamentary  heirs,  and  the  court  below  has  decided  upon  their 
claim  as  forced  heirs  only.     Fletcher^s  heirs  vs.  Vieil  et  ais 371 

3.  The  995th  and  996th  articles  of  the  Cade  of  PraOice,  distingiiMi 
between  an  estate  accepted  absolutely,  and  one  which  has  come  into  the 
possession  of  the  beneficiary  heir,  after  having  been  administered  by  hb 
tutor,  curator,  or  the  testamentary  exe«^utor.  Watts^  curator,  Sfc.  vs.  JFVo- 
tier,et  iKr>.. 883 

4.  Heirship  may  be  proved  by  reputation  and  other  corroborating 
facts,  if  no  official  register  of  births  or  marriages  is  kept  ^in  the  state 
where  it  is  alleged  to  have  been  formed.     Lewis's  heirs  vs.  Bis  exV.,.f .  387 


PRINCIPAL  BfATTBRS.  511 

PAOI. 

5.  A  tttstameatary  executor,  claiming  tlie  pouession  of  an  eitato  l>at 
not  showing  that  the  execution  of  the  wiU  is  autliorieed  by  the  Court 
of  PjrobateSi  roust  be  considered  as  a  mere  stranger;  and  against  him  the 
heir  for  a  part  only  is  entitled  to  the  possession  of  the  whole  estate. 
Labadievs.  Guerin, < •••••••  429 

6.  The  power  of  the  attorney  for  absent  heirs  to  act  commences  with 

the  date  of  his  appointment-    MercieTf  attorneyt  Sfc,  vs.  Sterlin'B  exV.  8fc.  472 

HUSBAND  AND  WIFE. 

1.  The  wife  cannot  as  owner  prevent  the  sale  of  a  lot  of  land  aeijied. 
under  an  execution  in  favor  of  the  creditors  of  her  husband,  to  whom 
by  public  act  the  sale  of  it  was  made,  by  alleging  that  the  purchase 
money  belonged  to  her.    Borii  f.to.  c.vs.Boriif.m.c t.t*    87 

INJUNCTION. 

1.  On  a  motion  to  dissolve  an  injunction  on  the  face  of  the  papersi  all 
the  facts  stated  are  not  admitted  as  tnie,  unless  the  motion  is  made  on 
the  ground  of  a  want  of  sufficient  matter  alleged  in  the  petition  to  anthiH 
rise  the  issuing  of  the  writ.    Hebertvs,  Jolyet  at,,  *,»..,.,, ,..    60 

3.  An  affidavit  for  an  injunction  must  be  direct,  positive  and  uncon- 
ditional  « • ••    ib. 

3.  It  is  unnecessary  for  a  party  applying  for  an  injunction,  to  swear 
that  the  facts  set  forth  render  an  injunction,  in  his  opinion  neoessary. 
DtUtonya.  Dupuy  etalf,,..   ,... 61 

4.  The  affidavit  for  an  injunction  must  be  snch  as  to  render  the  party 
liable  to  a  conviction  for  perjury,  if  the  facts  sworn  to  are  not  tme. 
lUbauTs  hdrs  vs.  B§hren8  et  als., ........••...••    79 

5.  It  is  insufficient  for  a  party  praying  an  injunction,  to  swear  **  that 
the  material  facts  and  allegations  are  true  and  correct,  to  the  best  of  his 
knowledge." • •••    «&. 

6.  A  privity  is  contemplated  by  the  law  between  the  party  enjofadng 
and  the  judgment  enjoined.    BoriS,  /.  w.  c.  vs.  Borii.  f.m.  c,,,. .83^ 

7.  If  a  party  through  error  claim  property  which  has  been  seised 
under  execution,  the  penalty  extends  only  to  the  property  cledmed t6. 

8.  He  who  is  injured  by  an  injunction,  though  not  a  party,  may  appeal 
from  the  decision  of  the  court  refusing  to  dissolve  it.    VignU  vs.  Blache.  106 

9.  An  affidarit  attesting  the  truth  and  correctness  of  the  facts  and 
allegations  in  the  petition  which  render  an  injunction  necessary,  is  insn^ 
ficient    Sicard'a  heirs  vs.  Hiriartetal • 244 

10.  On  the  dissolution  of  an  injunction  the  fee  of  the  defendanf  ■ 
attorney  may  be  allowed  asspecial  damages • ib» 
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11.  Tke  Mtion  agAintt  ft  rarety  on  an  InjimeUoii  boad  wiies  ex  em* 
iriwlsy  and  as  to  prafcription  moft  be  governed  by  tbe  laws  conlTOHing 
written  contneU.  Poffdnu  U  tU  vt.  Pwiim, 384 

IS.  Interest  will  not  be  awarded  on  damages  sustained  during  the  sus- 
pension of  an  order  of  seisure  and  sale,  in  consequence  of  an  injunction 
wrongfttUy  sued  out *. 

INTEREST. 

1.  Interest  on  interest  cannot  be  given.    Hffde  vs.  Brown, 33 

2.  On  the  rescission  of  a  sale,  the  yendor  becomes  entitled  to  interest 
from  the  time  he  delivers  or  tenders  the  property  to  the  vendor. 
JDoMWM  vs.  JKooMy, .• 57 

3.  VlThere  maritime  interest  is  reserved,  both  principal  and  Interest 
must  be  risked  to  confer  upon  the  obligation  the  character  of  a  bottomry 
bond.     Ohio  Insurance  Campawf  vs.  Edmondson  et  dls., S96 

4.  Interest  will  not  be  awarded  on  damages  sustained  during  the  sus- 
pension of  an  order  of  seisure  and  sale,  in  consequence  of  an  injunction 
wrongfully  sued  out.    Poffdras  et  al  vs.  PaHn, 3M 

INTERROGATORIES' 

1.  file  right  of  a  plaintiff  to  propound  interrogatories  to  the  defen- 
dant depends  on  the  capacity  of  the  former  to  maintain  his  suit  Umom 
BainkYB.M*Donmigk€itaU., 63 

5.  The  rules  relative  to  answers  to  interrogatories  on  facts  and  articles, 
are  more  rig^d  than  those  which  govern  ordinary  answers.  DMame  vs. 
WMttaL 83 

3.  A  garnishee  not  answering  when  interrogated  on  facts  and  articles 
cannot  avoid  the  legal  effect  of  his  negligence A. 

4.  If  a  defendant  interrogated  as  to  his  receiving  certain  notes  from 
an  insolvent  as  collateral  security,  answers  that  they  were  not  trans- 
ferred to  him  as  collateral  security,  the  strong  presumption  of  verity 
attached  to  his  answer  is  not  destroyed  by  the  near  proximity  of  the 
amount  of  the  notes,  to  the  debt  of  the  insolvent  to  the  defendant  as 
sworn  to  at  the  meeting  of  the  creditors.  Dents,  8yndic,dcc.  vs.  Ogwr,  et  al  400 

JUDGMENT. 

1.  If  an  appeal  taken  from  a  judgment  below  dismissing  the  defen- 
dant's exceptions  to  the  security  furnished  on  the  bond,  the  inferior  court 
cannot  enter  into  the  validity  of  that  instrument  on  the  application  of 
the  plaintiff.    Pembertonys.  EnometoL, ,,..      % 

3.  A  privity  is  contemplated  by  the  law  between  the  party  enjoining 
and  the  judgment  enjoined.    Borii,  /.  w,  c.  vs.  BorU,  f.  m,c 87 
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3.  Where  the  appeal  bond  b  given  for  the  sam  ordered  by  tiie  Judge, 
the  appeal  kt  devolutive,  altfaoag^  the  aani  does  not  exceed  by  one  half 
the  amoant  of  the  Jodgment    Poffdras  vn,  PaHu  et  td 1S7 


4.  When  a  party  claims  rents  from  the  day  of  ju<iticial  demand,  unUl ' 
judgment,  and  the  inferior  court  adjudge  it,  the  judgment  shall  not 
Include  the  rents  accruing  between  the  day  of  the  rendition  of  the 
judgment  and  its  affirmance  by  the  Supreme  Court.    EUiott  et  ols.  vs.  L» 
Barre 323 

5.  In  an  action  on  a  note  given  for  the  purchase  money  of  real  pro- 
perty, the  plaintiff's  consent  to  give  security  against  the  claims  of  certain 
persons,  in  whom  the  defendant  avers  the  title  rests,  is  not  an  admisrion 
that  the  security  csould  of  right  be  demanded,  or  that  the  same  judgment 
could  not  otherwise  have  been  rendered.    Pcmbertim  vs.  Zachmrie  et  aU*  310 

6.  No  appeal  can  be  taken  from  a  judgment  of  the  court  refusing  an 
order  to  remove  a  cause  to  a  court  of  the  United  States.  Boron  vs. 
KingtiandetaU 378 

JURISDICTION. 

1.  After  an  apppeal  is  taken  from  a  judgment  dismissing  the  defendant's 
exceptions  to  the  security  furnished  on  the  bond,  the  inferior  court  can- 
not examine  the  validity  of  that  instrument  on  the  application  of  the 
plaintiff.    Pemberton  vs.  Enom et  al*, •••••    22 

2.  The  Court  of  Probates  cannot  entertain  jurisdiction  of  an  action 
against  the  curator  of  an  absentee.    SouUS  vs.  SouUS, •••    26 

3.  The  surety  of  a  curator  of  absent  heirs  may  be  sued  on  the  bond  in 

a  court  of  ordinary  jurisdiction.    EfUaU,  Admmistraior  Sfc,  vs.  Wkiu. . . .  322 

4.  The  District  Court  is  not  without  jurisdiction  ratione  materuB  in  a 
suit  brought  by  a  minor  to  establish  hb  claim  against  his  tutor,  and  if  no 
objection  on  account  of  personal  privilege  be  taken  at  the  trial,  the  judg- 
ment of  that  court  is  in  itself  valid.    Wdnprmukr  vs.  £Ks  CndUan, 349 

5.  The  jurisdiction  of  the  Supreme  Court  is  limited ;  its  orders  to  the 
inferior  courts  can  only  be  issued  in  the  exercise  of  its  appellate  powers, 
and  the  legislature  can  confer  no  authority  beyond  that  required  to  give 
efficacy  to  those  powers.    Baronvs.  Kingdand  et  al$ • 378 

6.  A  court  of  this  state  has  no  authority  to  compel  the  correction  of  an 
error  made  in  an  act  of  celebration  of  marriage,  recorded  in  the  church 
register.     ChiapeUa  et  uz.  vs.  Moni  et  aU 380 

7.  A  tutrix  cannot  question  the  jurisdiction  of  the  Court  of  Probates, 
for  the  purpose  of  annulling  a  judgment  pronounced  in  that  court,  on  a 
claim  admitted  in  her  account  rendered  to  that  court,  of  her  administra- 
tion of  an  estate  owned  jointly  by  herself  and  her  minor.  ITiifts,  Cmwior 
S^e,  vs.  FrmxtrUmz k«A •••.«•.«•  ••••••••••••  383 

65 
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8.  Wbile  in  order  or  Judgment  of  the  Cont  of  Pkobetes,  diiMliag 
the  eieentioii  of  a  will,  itaodi  onreTened,  no  other  court  can  deekwe  the 
wfll  Toid,  prevent  its  eiecotion,  orcoUnterelly  eiamine  the  coireetnew 
ofth^orderorjadgment.    LewWiHetnys,  Hii  ExecmtortitUi, 387 

JURY. 

1.  The  verdiet  of  ft  Jury  which  is  not  a  forced  or  unprobable  dednotioa 
from  the  evidence  adduced,  will  not  be  disturbed  by  the  Supreme  Court. 
Hmeevs.  Stone  et  al, 1 

2.  Although  the  cause  is  tried  by  a  jury  on  an  erroneous  charge  from 
the  court,  it  will  not  on  appeal  be  remanded,  if  it  can  be  terminated  m  the 
Appellate  Court,  without  depriving  either  party  of  any  advantage  re- 
sulting from  the  verdict,  and  if  relief  can  be  given  as  to  the  error  resulting 
from  the  charge.     CooUvs,  Cotton, 12 

3.  Although  three  juries  have  returned  similar  verdicts,  if  on  appeal 
the  Supreme  Court  cannot  agree  with  them  on  the  facts,  the  cause  will 

be  remanded.    Myenvs.  Slack, 53 

4.  Where  the  matter  is  properly  cognisable  by  a  jury,  although  the 
evidence  be  doubtful,  their  verdict  will  not  be  disturbed.    MotOnoUU  sC 

al.  vs.  Robertson, 59 

5.  Where  the  case  turns  on  the  meaning  of  certain  words,  which  are 
not  free  from  doubt,  the  construction  given  by  the  jury  and  the  inferior 
court,  will  on  appeal  be  followed.     WUen  Aal.v,  Dt  Armas, Ill 

6.  If  a  party  has  two  verdicts  on  a  question  of  fact,  on  appeal,  the  * 
Supreme  Court  will  not  interfere,  unless  a  veiy  strong  case  indeed  Is 
presented,    fnran  vs.  Bntfer , 330 

7.  The  Supreme  Court  will  remand  a  cause  if  the  verdict  of  a  Jury  be 
contrary  to  an  admission  on  the  record.    Bierdon  vs.  Thompson 364 

8.  Where  the  plaintiff  sued  as  the  assignee  of  a  bill  of  lading  for  eighty- 
eight  packages  of  merehandise,  without  proviug  an  assignment  and  the 
jury  found  the  delivery  of  eighty-six  of  the  packages  by  the  defendant  to 
the  plaintiff,  to  be  a  recognition  by  the  former  of  the  right  of  the  latter  to 
demand  the  whole,  the  Supreme  Court  refused  to  disturb  the  verdict. 
Traey  et  ol,  vs.  Storer 966 

9.  A  cause  will  be  remanded  where  the  Supreme  Court  would  reverse 
the  judgment  of  the  inferior  court  on  a  charge  of  fraud,  had  not  a  jury 
found  a  verdict  on  that  point,  in  accordance  with  which  that  judgment 
was  rendered.    DamdsonTB,  Bad, 491 


LAWS  AND  USAGES  OF  COMMERCE. 

1.  The  terms,  "laws  and  usages  of  commerce/'  used  in  the  Civil 
Code,  were  intended  by  t|l^  legislature  to  refer  to  the  laws  and  usages  of 
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the  other  itates,  mdeas  those  laws  and  nsa^ds  conflicted  with  the  pofitiTe 
legislation  of  Spain,  or  were  in  opposition  to  local  usages  then  prevailing 
in  this  state.    McDonald,  survwrng  partner  Sfc  vs.  MiUaudon. 403 

LEASE. 

1.  A  verbal  lease  which  is  defective  and  inoperative  in  itself,  may  be 
confirmed  or  supplied  by  oral  testimony,  or  may  operate  in  conjunction 
with  that  part  which  is  reduced  to  writing.  Rabassa  vs.  Orteans 
Nmigation  Companp, 461 

2.  The  provisions  contained  In  the  2267th  and  2269th  articles  of  the 
Lauinana  Code,  relate  to  cases  where  the  lessee  is  not  in  fault,  and  cannot 

be  extended  to  a  case  where  he  violates  the  contract.  Senac  vs.  Pritchard  480 

3.  Payment  by  a  lessee  does  not  affect  his  right  to  avoid  the  lease, 
because  certain  stipulated  repairs  have  not  been  made  on  the  premises.  •    ib, 

LESION. 

L  A  dismand  to  rescind  a  sale  for  lesion,  must  be  supported  by  strong 
proof.    BMen Y$. Boimere, ••• 382 

LEVEE. 

L  To  subject  a  proprietor  of  land  for  levee  made  on  it,  under  proceed- 
ings of  the  parish  police,  its  authority  must  be  strictly  pursued.  Hiriart 
vs.  Morgan, •••••....•    43 

2.  The  act  of  February  22, 1817,  confers  directly  no  privilege  on  under- 
takers for  making  and  repairing  levees.     Weinprender  vs.  Hie  Creditors,  •  349 

3.  The  3216th  article  of  the  Lomsiana  Code,  gives  no  preference  for 
making  a  levee  to  the  prejudice  of  persons  having  mortgages  or  privileges 
on  the  land  previously  to  the  time  when  the  Code  acquired  the  force  of 
law »*. 

4.  By  the  old  Code,  no  privilege  was  conferred  upon  undertakers  and 
makers  of  levee • ••• ^' 

6.  A  front  proprietor  of  land  has,  at  any  time,  the  right  to  call  for  a 
jury,  to  decide  if  a  change  in  the  levee  can  be  safely  made;  and  if  it  can, 
the  jury  has  no  right  to  refuse  permission,  because  the  proprietor  will  not 
surrender  part  of  his  property  to  the  public,  or  burthen  it  with  a  servitude 
to  which  other  lands  are  not  subjected.  Henderson  etaU.  vs.  Mayor,  ^c. 
of  NeuhOrUans, 417 

NEW  TRL\L. 

1.  Where  a  new  trial  is  prayed  for  on  the  ground  of  newly  discovered 
evidence,  if,  on  investigation,  it  appear  that  the  facts  sworn  to  do  not  exist, 
the  newtrial  will  be  refused.    Stone  et  ai  vs.  CUford, 10 
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8.  A  MfW  trial  aBwila  tiw  eiecvtioii  itsoed  on  tke  Ibmer  jadgmrat 
DirflM  vi.  ZhfNqr  if  d, 61 

d.  Where  the  cause  had  been  fixed  on  the  trial  docket  by  order  of  an 
attorney,  not  of  record,  to  the  knowledge  of  the  party  moving  held  that 
the  motion  for  a  new  trial  was  properly  overraled.    Adams  vs.  Ayder,.*  261 

4.  The  Supreme  Court  will  remand  a  cause  less  reacUly  on  a  question 
of  fact,  if  a  new  trial  was  not  moved  for  in  the  court  below.  CaiUr  vs. 
Coopw, • 446 

5.  On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  the  affidavit  must  be  annexed  to  and  ffled  with  the  motion. 
SlomeelttlvB.  Carter, 448 

NOTES  AND  BILLS  OF  EXCHANGE. 

1.  If  noike  of  protest  is  shown  to  have  been  sent  to  the  endorser  at  a 
post  office  in  the  parish  where  he  resides,  it  lies  with  him  to  show  that 
there  Is  another  post  office  nearer  to  his  residence.  Veatnum  vs  Ermn 
sCdL, 268 

8.  In  an  action  on  a  note  given  for  the  purchase  money  of  real  pro- 
perty, the  plaintiff 's  consent  to  give  security  against  the  claims  of  certain 
persons,  in  whom  the  defendant  avers  the  title  is  vested,  is  not  an  admis- 
sion that  such  security  could  of  right  be  demanded,  or  that  the  same 
Judgment  could  otherwise  have  been  rendered.    Pemberton  vs.  ZackarU 

Mtal, 310 

3.  Where  a  defendant  inteirogated  as  to  his  receiving  certain  notes 
from  an  lasolvent  as  collateral  security,  answered  that  they  were  not 
transferred  to  him  as  collateral  security — hdd  that  the  strong  presumption 
of  verity  attached  to  his  answer,  is  not  destroyed  by  the  near  proximity 
of  the  amount  of  the  notes  of  the  debt  of  the  insolvent  to  the  defendant 
as  sworn  to  at  the  meeting  of  the  creditors.  Dems,  Sfptdte,  8fc.  vs  Ogar 
eial,..: 400 

4.  In  an  action  against  the  drawer  of  a  note  payable  to  a  certain  person 

or  to  bearer,  purchased  by  the  plaintiff  at  a  sheriff 's  sale,  the  defendant 

cannot  inquire  into  the  regularity  of  the  proceedings  previous  to  the 

isstttng  of  the  execution  under  which  the  sale  took  place.     IFilson  vs 
Mmdof, ^ 483 

5.  In  an  action  against  the  drawer  of  a  note  he  can  demand  of  the 
plaintiff  if  he  is  not  the  payee,  to  show  a  transfer  of  the  note  to  him, 
bat  thb  demand  is  satisfied  by  evidence  which  prima  fade  conveys  the 
right  andlnterestof  the  payee , ih. 

6.  If  tha  assignment  of  the  note  be  voluntary,  the  transfer  in  the 
payee's  hand  writing  u  sufficient,  and  if  forced,  it  suffices  that  there 

is  judgment,  execution,  and  sale,  according  to  law. tfr* 
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7.  Cftdfwin  tuHan  ma^  be  told  under  a  writ  o(  fieri  faeias,  and  for  this 
purpose,  the  seuRire  of  them  b  not  required.      WiUonys  Jtftiiulay 463 

NOTICE. 

1.  Notice  by  one  of  the  parties  to  a  contract  to  the  other,  of  his  readi- 
ness to  perform  his  obligation  if  made  by  the  newspapers,  must  be  brought 
home  to  the  other  party,  or  it  is  insufficient.  Jones  et  al,  vs.  SnudUy* 28 

2.  Whether  when  the  party  to  be  notified  is  in  the  same  place,  a  per- 
sonal notice  be  not  necessary .    Query? t6 

3.  Although  the  performance  of  an  act  has  been  duly  registered,  so  as 
to  operate  legal  notice  to  all  persons,  it  is  insufficient  notice  to  a  person 
to  whom  another  is  bound  to  make  known  the  fact  of  performance. 
MeDomough  vs.  Zadiarie 247 

PARTIES. 

1.  He  who  b  injured  by  an  injunction,  though  not  a  party,  may  appeal 
from  the  decision  of  the  court  below  refusing  to  dissolve  it.  VignU  vs. 
Blache, 108 

2.  The  Register  of  Wills  cannot  be  made  a  defendant  in  a  cause  to  test 
the  correctness  ofan  order  of  the  court  directed  to  him {6. 

3.  The  right  to  have  a  mortgage  cancelled  by  order  of  the  Court  of 
Probates,  cannot  be  tested,  unless  those  who  have  a  real  or  pretended 
interest,  are  made  parties  to  the  action.     THa  State  vs.  Le  Biane  Judges  Sfc.  S29 

PARTNERSHIP. 

1.  Previously  to  the  late  amendment  to  the  Code,  partnership  might  be 
implied  as  to  third  persons.  McDonald,  suimomg  partner,  ^c.  vs. 
MUlaudan, 403 

PETITION. 

1.  If  a  petition  states  that  the  defendants  are  bound  in  soiido,  and  prays 
judgment,  without  saying  against  whom  or  in  what  manner,  the  judgment 
is  presumed  to  be  given  according  to  the  obligation  as  stated.  BoeheUe's 
Heirs  YB.  Cox 283 

2.  It  is  unnecessary  for  a  party  to  swear  to  the  facts  stated  in  a  supple- 
mental petition  praying  a  sequestration,  if  he  has  sworn  to  the  same  facts 
stated  in  his  original  petition.     Ohio  Insurance  Company  vs.  Edmondson 

dt  als, 295 

3.  The  supplemental  petition  of  the  heirs  or  representatives  of  a 
deceased  plaintiff,  forms  a  revival  of  the  action  rather  than  an  amendment 
to  the  pleadings,  and  before  the  defendant  can  be  ruled  to  trial,  he  must 
be  notified  by  service  of  the  new  petition  and  citation.    Liequet^s  Heirs 

Ts*  Peine, 36) 
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4.  A  cause  wlU  not  be  remuided,  If,  in  their  pMkm^  ihe  ptaintlfi 
elalm  property  as  forced  heirs  and  as  testamentary  hein,  and  the  court 
below  decided  only  upon  their  claim  as  forced  behs.  FUuker's  Hdnvs, 
Fieiletais, 371 

6.  An  absence  of  proof  of  an  unnecessary  averment  in  the  petition, 
does  not  defeat  the  plaintiirs  right  of  action.      Smac  vs.  Pritckard, 480 

PETITORY  ACTION. 

1.  A  petitory  action  cannot  be  sustained,  unless  the  pleadings  or 
evidence  show  the  defendant  to  be  in  aetual  possession  of  the  property. 
Dtlogtiif  ti  ab.  ^9,  Dixon,  emraUfr,  8fc, 366 

PLEADINGS. 

I.  In  off  cases  where  facts  are  alleged  by  the  defendant  in  avoidance  of 
the  rights  claimed  by  the  plaintiff,  the  latter  is  supposed  to  deny  aD  such 
allegations.    Bnee  vs,  Stome  et  dlf 1 

5.  Where  the  vendor's  title  is  communicated  to  the  vendee,  and  the 
latter  confines  himself  to  oneobjection,  he  will  not  be  permitted  afterwards 
to  plead  other  informalities  as  a  reason  for  suspending  payment.  McCm^ 

vs.  Stsaw  CaUam  Pnn  Campan^et  al, 16 

3.  The  defendant  sued  as  the  drawer  of  a  promissory  note,  cannot 
Inquire  whether  the  plaintiff  who  has  the  legal  title,  is  the  owner  or  hb 
agent.    NneUm  H  al.  yt.  TKmerHal, 46 

4.  But  sach  defendant  may  make  such  enquiry  when  he  has  substantial 
grounds  of  defence  against  the  payee,  and  an  attempt  is  made  by  fictitions 

ignmentto  deprive  him  of  them ». 


6.  The  pendency  of  another  suit  previously  instituted  between  the  same 
parties  for  the  same  cause  of  action,  will  not  be  noticed,  unless  specially 
pleaded.    Banrguignon  yb,  DestrehaUf ....TT.  115 

6.  Where  the  'petition  claims  rents  from  the  day  of  judicial  demand 
until  judgment,  and  the  inferior  court  adjudge  it,  the  judgment  shall  not 
Include  the  rent  accruing  between  the  day  of  rendition  of  the  jodgment 
and  itsaflirmance  by  the  Supreme  Court.     EUiott  et  tds.  vs.  La  Bam,*.  223 

7.  If  prescription  be  first  pleaded  in  the  Supreme  Court,  and  the  plea 
must  be  sustained  on  the  pleadings  and  facts  appearing  on  the  record, 
this  court  will  remand  the  cause,  to  afford  an  opportunity  in  the  inferior 
court,  to  disprove  the  facts  on  which  the  plea  is  based.    Reeves  vs.  Adanu  288 

8.  Where  the  plaintiff  claims  under  a  contract,  the  plea  of  general 
denial  puts  him  on  the  proof  of  it,  but  where  be  sues  in  a  representative 
capacity  created  by  the  law,  that  plea  does  not.  McDonald,  sunimng 
pnrtnor,  9fe,  y»,  MUlandon, 403 
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9.  The  pendency  of  a  iuit,  no  matter  by  what  process  commenced  in 
the  court  of  another  statCi  cannot  be  pleaded  to  an  action  instituted  in  a 
court  of  this  state.     Wesi,  Sffndic,  Sfc,  vs.  MeCatmeU, 424 

10.  It  is  unnecessary  for  a  party  to  specially  plead  matters  which  may 
or  may  not  become  material,  according  to  the  course  which  his  adversary 
may  adopt ib. 

11.  If  a  plaintiff  have  two  rights  of  action,  both  of  which  may  be  exer- 
cised or  cumulated  in  the  same  suit,  a  judgment  against  him  on  one  right, 
cannot  be  pleaded  as  res  judicata  in  an  action  by  him  on  the  other.  Col- 
leUmetal.  vs.  De  Armas, 437 

13.  The  377th  article  of  the  Code  of  Pracdcs,  requires  of  the  original 
plaintiff  an  answer  only,  when  the  defendant  institutes  against  him  a 
separate  and  distinct  action  in  the  same  court,  and  in  such  a  case,  the 
article  provides  that  he  shall  not  plead  his  non-residence  to  its  jurisdiction. 
SUmeAal,  vs.  Corter, I,  448 

13.  The  plea  of  res  judicata  cannot  be  sustained,  where  one  of  the 
parties  appeared  in  a  different  capacity  in  the  former  suit.  Merdeff 
Attorney,  8fe.  vs.  SteHm*8 ExeeuUrr, , «..,...  472 

PRACTICE. 

1.  If  a  party  before  the  adoption  of  the  Code  of  Practice,  had  the  right 
to  two  distinct  actions,  that  Code  does  not  impair  this  right,  although  it 
details  a  specific  course  as  to  one  of  them.     Crocker  vs.  De  Passau, .  •  •  •  •     37 

3.  All  the  co-obligors  on  a  joint  bond  must  be  prosecuted  to  judgment 
MoffOTt  SfcqfNew-Orieaneya*  R^leyetalSf 120 

3.  It  is  sufficient  for  the  defendants  sued  on  a  joint  obligation,  to  show 
that  all  the  co-obligors  are  not  made  co-defendants,  and  the  plaintiff  most  - 
establish  the  facts  which  make  the  case  an  exception ib. 

4.  Appearance  in  court  and  contesting  the  cause,  on  appeal  on  any 
other  ground  than  the  want  of  citation,  cure  all  defects  in  the  citation  of 
appeal.    Collins  ys.  Briggs,,.,,, 256 

5.  In  the  212th  and  214th  articles  of  the  Code  of  Praeiiiise,  the  words 
"leave  the  state"  and  "remove  from  the  state*'  are  synonimoos,  and  an 
affidavit  made  in  accordance  with  either,  is  sufficient.  Flannee  vs.  Camp,  280 

6.  The  return  of  a  process  before  judgment,  cannot  be  amended  after 

it.    Rodtdle^s  Hein  YB.  Cox, 283 

7.  It  is  no  objection  to  an  amended  return,  that  it  contradicts  the 
original  one .«• • ib, 

8.  If  a  petition  states  that  the  defendants  are  bound  in  soUdOf  and  prays 
judgment  without  saying  against  whom  or  in  what  manner,  judgment  is 
given  according  to  the  obligation  asatated ...••«. ib. 
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9.  The  mien  which  goveni  the  manner  of  citation  in  a  tuspenBtre 
appeal,  apply  equally  to  one  which  Is  devolative  only.  Roe9$$vM.  Adorns^  288 

PRESCRIPTION. 

1.  An  action  for  the  wages  of  a  person  employed  in  selling  and  super- 
intending slaves  is  barred  by  the  lapse  of  three  years.     CooU  vs.  CctUm,    12 

2.  For  the  prescription  of  ten  and  twenty  years,  there  must  be  an 
uninterrupted,  bona  fit  possession,  and  a  title  translative  of  property  or 
a  contract  or  deed  under  which  the  party  is  put  in  possession.  Morami^t 
hein  vt.  Maifor,  S^,  of  NeW'OrimnSf 296 

3.  So  long  as  a  person  occupies  a  part  of  his  plantation,  his  civil  pos- 
session extendsover  the  wbole tft. 

4.  The  situation  of  a  tract  of  laud  so  that  the  balls  from  the  guns  of 
the  fort  must  pass  over  it  is  insufficient  to  interrupt  possession ib 

5.  The  title  to  a  tract  of  land  acquired  by  adjudication,  and  which  liaa 
been  regularly  transferred  to  the  present  occupant,  is  not  affected  by  the 
manner  in  which  the  intermediate  proprietors  possessed  and  used  the 
land,  except  so  far  as  prescription  may  be  intenrupted ik. 

6.  The  plea  of  prescription  will  not  be  sustained,  if  the  party  plea- 
ding it  do  not  show  that  his  civil  possession  has  been  exclusive.  Rtbas 
etmlYB.  Bemuttt 371 

7.  If  prescription  be  first  pleaded  in  the  Supreme  Court,  and  the  plea 
must  be  sustained  on  the  pleadings  and  facts  appearing  on  the  record,  the 
court  wUI  remand  the  cause,  to  afford  an  oj^rtnnity  in  the  inferior 
court  to  disprove  the  facts  on  which  the  plea  is  based.  Asamt  vs.  Adsm$,  288 

PRESUMPTION. 

1.  The  presumption  resulting  from  the  similarity  of  names  unsupported 
by  other  circumstances,  is  not  satisfactory  proof  of  the  identity  of  a 
■lave.     Bmee  VB,  Stame H  tU, ..• 1 

2.  Where  a  party  was  employed  in  October  and  in  December — kdd 
that  the  work  was  done  under  one  contractBra^^  vs.  Momtiier's  adm*r.    93 

3.  if  a  petition  states  that  the  defendants  are  bound  in  soUio,  and  prays 
Judgment  without  saying  against  whom  or  in  what  manner,  judgment  is 
presumed  to  have  been  given,  according  to  the  obligation  as  stated. 
RoehdU'sheirsvs,  Cox, 283 

4.  Where  a  defendant,  interrogated  as  to  his  receiving  certain  notes 
from  an  insolvent  as  collateral  security,  answered  that  they  were  not 
transfered  to  him  as  collateral  security,  hdd  that  the  strong  presumption 
of  verity  attached  to  his  answer  is  not  destroyed  by  the  near  proximity 
of  the  amount  of  the  notes,  to  the  debt  of  the  insolvent  to  the  defen- 
dant as  sworn  to  at  the  meeting  of  the  creditors,  Denw,  ifmlie,  ^  vs. 
Ogeretid^ ^^..  400 
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PRISON  BOUNDS. 

1.  The  incorporated  limits  of  the  city  of  New-Orleans,  terminate  at 
the  edge  of  the  Mississippi  river.     Thompson  vs.  BlackweUf 465 

2.  In  designating  boundaries,  the  word  to,  if  unaccompanied  by  the 
term  mdusivet  exclu des  the  object  to  which  the  line  runs.. i6« 

3.  The  act  of  1808,  to  establish  prison  bounds,  among  other  purposes, 
was  applicable  to  every  part  of  the  then  territory.  Jmmison  vs.  Wamuiekf  493 

PRIVILEGE. 

1.  A  foreign  creditor  who  has  a  lien  on  property  is  entitled  to  an  equal 
l»ivilege  with  the  domestic  creditor.    Ohio  Ins.  Co.  vs.  Edmondson  et  ais.  295 

2.  A  written  contract,  which  has  not  the  character  of  a  bottomry  bond, 
but  which  has  been  entered  into  for  the  loan  of  money,  and  confers  an 
express  lien  on  a  vessel,  cannot  by  the  maritime  law  follow  her  into  other 
countries  to  the  prejudice  of  rights  acquired  there tfr- 

3.  The  act  of  February,  1817,  confers  directly  no  privilege  on 
undertakers  for  making  and  repairing  levees.  Weinprender  v8.His  Crediton  349 

4.  The  3216th  article  of  the  Louinana  Code,  gives  no  preference  for 
making  a  levee  to  the  prejudice  of  persons  having  mortgages  or  privileges 
on  the  land  previous  to  the  time  when  that  Code  acquired  the  force  of 
law **• 

5.  By  the  old  Code  no  privilege  was  conferred  on  the  undertakers  and 
makers  of  levees, ^» 

6.  A  claim  with  privilege  on  the  funds  of  the  defendant  in  the  hands 
of  the  garnishee,  urged  by  the  latter  in  his  answers  to  the  plaintiff's 
interrogatories,  but  unsupported  on  the  trial,  will  not  be  examined  in 
the  Supreme  Court.  MaeaUster  et  al  vs.  WUtis  et  aL, 368 

PROMISE. 

1.  If  a  vendor  promise  to  pay  his  vendee  the  damages  which  the  latter 
had  sustained  by  being  ousted  from  tlie  possession  of  the  land,  it  is  a 
confession  and  binds  the  vendor.  Barrow  vs.  Cazeaux 72 

2.  A  just  cause  of  a  promise  b  always  understood,  unless  the  contrary 

be  proved • ^ 

3.  Imminent  danger  of  eviction  is  a  good  cause  for  a  promise  made 
by  the  vendor  to  pay  the  vendee  the  damages  which  the  latter  might 
sustain  by  eviction ^' 

PUBLIC  PLACE. 

1.  The  circumstance  that  a  space  of  ground  is  left  vacant  on  the  plan 
of  a  city  is  not  sufficient  to  show  it  to  be  a  public  place.    Dc  Armas  vs. 

MtUfor,  Sfc.  qf  New-Orleans 132 

66 
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S^  The  plao  of  the  city  mast  show  the  destination  and  appropriation 

of  lots  to  public  uses  and  as  public  places,  in  order  to  imply  a  promise 

on  the  part  of  the  original  owner  of  the  soil  and  founder  of  the  city,  that 

the  lots  shall  always  remain  open  for  the  use  of  the  public.  De  Armmg  vs. 

Maifar,  8fe.  of  Ne^'OHemu, • 138 

RECONVENTION. 

1.  In  an  action  on  a  contract  for  work  and  labor,  where  the  defendant 
pleading  the  plaintiff's  non-performance  of  his  obligations,  olaimsof  him 
damages  in  reconvention  or  compensation,  it  must  be  shown  that  he  has 
been  put  til  inord.    Motion  vs,  RiU. .^^ 413 

2.  The  337th  article  of  the  Code  of  Practice,  requires  of  the  original 
plaintiff  an  answer  only  when  the  defendant  institutes  against  him  a 
Mpaiate  and  distinct  action  in  the  same  covt,  and  m  such  a  case  the  arti- 
de  provides,  that  he  shall  not  plead  his  non-residence  to  its  Jnrisdietion.- 
St$tie  0i  id  V9.  CartBT, 448 

REWARD. 

1.  The  public  offer  of  a  reward  for  the  recovery  of  lost  property,  ere- 
ates  an  obligation  on  the  part  of  the  loser,  which  may  be  enforced  by  the 
person  through  whose  means  the  property  is  restored,  Deifairfef  v&: 
W^lmmatiM 397 

2.  A  part  of  a  reward  only  is  due  to  the  finder  of  a  part  of  certain 
articles,  for  the  recovery  of  all  of  which  the  reward  has  been  offered ....    ik. 

SALE. 

1.  Where  the  vendor's  title  is  communicated  to  the  vendee,  and  the 
latter  eonftoei  himself  to  one  objection,  he  cannot  set  up  other  informal- 
ities as  a  ground  of  suspending  payment.  McCartff  vs.  SUam  Cottom 
Pnu  O. » 16 

2.  At  the  sale  of  an  insolvent's  succession,  administered  by  syndics, 
the  mother  of  the  minor  hein  of  the  insolvent,  may  become  a  purchaser.    A. 

3.  When  the  alienation  takes  place  by  auction,  where  the  price  cannot 
be  known  before  the  object  is  stricken  off,  the  approbation  of  the  judge 
can  be  legally  given  only  after  the  sale ;. iB. 

4.  Sales  of  property  made  under  a  will,  which  Is  null  and  void,  cannot 
be  set  aside  by  the  court,  unless  third  persons  who  have  obtained  an 
interest  in  the  property  are  made  parties.    SterHm^a  Exscuior  vs.  Gros.  • .  100 

5.  The  vendor  of  land,  who  conveys  by  a  bad  title,  cannot  be  consi- 
dered a  treqMsser,  if  hb  vendee  is  suffered  to  remain  in  possession  long 
enongh  to  acquire  the  rig^t  of  possession.    Bourguigmm  vs.  Dtatnkan,*  115 

6.  Such  a  vendor  is  not  liable  after  his  vendee  has  acquired  the  right 

of  possession,  for  the  rents  and  profits  received  by  the  latter t&. 

7.  If  a  sale  of  property  by  an  insolvent  be  fraudulent,  his  syndic  can- 
aol  treat  it  as  a  nullity,  bnt  should  bring  an  action  to  have  the  contract 
annulled.    Bnmsevs.  Dtnergia,  SgndieSft 124 
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8.  Creditors  at  the  time  of  the  sale  only  can  dispate  its  validity.   Brunei 

vs.  DmfergiSj  Sn/gdU,  8fC 124 

9.  Where  a  plantation  was  sold  as  containing  ten  arpents  fronting  on 
the  then  rear  limit  of  the  city  of  New-Orleans,  with  seven  in  depth,  which 
ran  on  the  bayon  road,  and  the  locus  in  quo  was  fonnd  to  measure  four- 
teen arpents  in  front,  of  which  three  on  the  right  side  of  the  road  going 
to  the  bayou  did  not  touch  the  then  limit  of  the  city;  the  vendee  was 
decreed  to  talce  ten  arpents  in  front,  beginning  at  the  comer  of  the  tract 
left  of  the  bayou  road,  with  the  corresponding  depth.     Morand's  Heirs 

vs.  Mayor  Sfe,  of  New-Oiieans 236 

10.  If  in  the  description  under  which  a  plantation  is  adjudicated  for 
partition  among  the  heirs  and  co-proprietors,  there  are  words  of  doubtful 
Import,  they  must  be  construed  so  as  to  refer  to  a  sale  of  the  entire 
plantation ib. 

11.  The  title  to  a  tract  of  land  acquired  by  adjudication,  and  which 
has  been  regularly  transferred  to  the  present  occupant,  is  not  affected  by 
the  manner  in  which  the  Intermediate  proprietors  possessed  and  used  the 
4and,  except  so  far  as  prescription  may  be  interrupted i6. 

12.  The  sale  of  an  entire  tract  of  land  by  limits  for  a  whole  and  defi- 
nite priea  is  a  sale  per  awrsumemf  and  the  circumstances  control  a 
problematical  description  as  to  quantity.. tfr. 

13.  A  sale  made  in  another  state  of  slaves  in  this,  must  be  registered  in 
this  state  in  the  manner  required  for  a  sale  made  here,  before  it  can  affect 
athirdparty.    Armsiead  vs.  Bowden, 968 

14.  The  sale  by  public  auction  of  a  lot  of  land,  described  as  a  certain 
and  limited  body  of  a  given  extent,  cannot  be  rescinded  for  a  deficiency 
in  measure,  of  less  than  one  twentieth  part  of  the  whole  lot.  SouU  vs. 
Heerman 358 

15.  Such  a  sale  is  complete  by  the  adjudication,  if  the  errors  of  the 
printed  description  are  disclosed  to  the  purchaser  before  his  final  bid.  ••    ik. 

16.  A  demand  to  rescind  a  sale  for  lesion,  must  be  supported  by  strong 
proof.    Riviere  f.  w.  e.  vs.  Boissiere 382 

17.  If  merchandise  is  sold  by  the  consignee,  his  responsibility  is  the 
same,  whether  the  property  has  or  has  not  come  into  his  possessioo, 
HeDonaldys^MiUaudon 403 

18.  In  an  action  to  rescind  the  sale  of  property  of  a  defendant  in  exe- 
cution, seised  and  sold  to  satisfy  the  judgment,  he  will  not  be  permitted 
to  show  payment  of  the  demand  on  which  the  judgment  was  founded 
previously  to  its  rendition.     Gravierys.  Roche 441 

19.  The  sale  of  a  square  passes  a  certain  tract  bounded  by  streets,  and 

all  the  space  which  is  included  by  the  streets  intersecting  each  other. ...     ib. 
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220.  Parol  evidence  Is  tnadmksible  to  give  validity  to  an  iDSlrument 
defective  per  u,  which  is  offered  to  prove  a  sale  of  real  property.  Attiton 
v.Foz 457 

21.  A  sale  of  real  property,  as  a  part  of  a  vacant  estate,  by  order  of 
the  Court  of  Probates,  discharges  all  mortgages  upon  it  granted  by  the 
deceased  owner,  but  does  not  affect  those  with  which  the  property  was 
incumbered  at  the  time  he  purchased  it.     Svfindler  vs.  Peffroux  et  a/. . . .  468 

SALVAGE. 

1.  Whether  the  general  rules  of  maritime  salvage  are  applicable  to  the 
rabing  of  a  vessel  sunk  in  the  Mississippi  river.    Queryt  Salter  vs.  Hurttj      7 

9.  One  person  may  claim  the  benefit  of  a  contract  for  salvage  made  by 
another,  respecting  the  cargo  in  a  vessel  of  which  they  are  the  joint 
owners,  and  in  the  raising  of  which  from  the  bottom  of  the  river,  they 
ihmre  equally  in  labor  and  expense ib. 

SERVANT. 

1.  Tlie  word  BervtuU  in  the  3499th  article  of  the  LouitiaHa  Code,  b 
roftricted  to  menial  servants.     CooU  vs.  CoUan, 12 

SEQUESTRATION. 

1.  It  Is  unnecessary  for  a  plaintiff  to  swear  to  the  facts  stated  in  a  mp- 
plemental  petition  preying  a  sequestration,  if  he  has  sworn  to  the  same 
fact!  stated  in  his  original  petition.  Ohio  Insurance  Co.  vs.  Edmondeonetal^  295 

3.  A  writ  to  sequester  property  under  a  mortgage  which  cannot  yet  be 
•nforcedy  will  not  be  issued  where  the  affidavit  states  only  that  the  plain- 
tiff has  a  lien  on  the  property .     Erwinetal.  vs.  Jones, 344 

SECURITY. 

1.  After  an  appeal  is  taken  from  a  judgment  below  dismissing  excep- 
tions filed  by  the  defendant  to  the  security  furnished  him  by  the  plaintiff's 
bond  to  secure  the  former  from  certain  claims,  the  inferior  court  cannot 
enter  into  the  validity  of  that  instrument  on  the  plaintiff's  application. 
Pamberton  vs.  Ertoinetal, 22 

2*  If  with  the  consent  of  the  plaintiff,  execution  be  stayed  until  he  shall 
famish  security  against  certain  claims  to  the  satisfaction  of  the  court — tiie 
court  will  have  the  right  to  contest  the  sufficiency  of  the  security  offered, 
although  it  be  questionable  whether  the  case  was  one  in  which  such 
security  would  have  been  ordered,  if  required  by  the  defendant «6. 

3.  The  dismissal  of  exceptions  to  the  sufficiency  offered  in  such  a  case, 
does  not  work  irreparable  injury  to  the  defendant,  and  an  appeal  there- 
from will  be  dismissed  as  premature A. 

4.  An  obligation  given  as  collateral  security  for  the  debt  of  a  third 
person,  does  not  subject  the  makers  to  the  laws  which  govern  sureties. 
Mofo^,  Sfc.  of  New- (Means  va.  Ripley  ei  als, 120 
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5.  In  an  action  on  a  note  given  for  the  purchase  money  of  real  property, 
the  plaintiflTs  consent  to  give  security  against  certain  claims,  is  not  an 
admission  that  such  security  can  of  right  be  demanded,  or  that  the  same 
judgment  could  not  otherwise  be  rendered.     Pemberton  vs.  Zacharief, .  310 

6.  Where  a  tract  of  land  and  several  buildings  belonging  to  a  succes- 
sion, were  in  the  inventory  appraised  in  globo  for  a  certain  sum,  and  a 
division  of  the  property  was  made  into  three  parts,  by  the  direction  of 
the  widow  and  the  family  meeting,  and  two  of  those  parts  were  adjudi- 
cated at  public  auction — Held  that  until  the  other  part  should  be  sold,  the 
purchaser  could  not  be  compelled  to  pay  for  the  two  parts  without  being 
previously  secured  by  a  bond  of  indemnity.    Landreaux  vs  Bd,  •••.••••  434 

SHERIFF. 

1.  If  the  sheriff  Ulegally  seize  and  sell  on  execution  the  property  of  a 
third  person,  the  latter  has  his  remedy  both  against  the  sheriff  and  the 
plaintiff  in  execution,  or  either  of  them.  Crocker  vs.  De  Passau^ 37 

2.  The  return  of  a  process  made  before  judgment,  cannot  be  amended 
after  it.     RochdU's  Heirs  vs.  Cox, 283 

3.  It  is  no  objection  to  an  amended  return,  that  it  contradicts  the 
original  one ib, 

SLAVE. 

1 .  Where  slaves  are  put  onboard  a  steamboat  by  a  person  who  assumes 
to  be  the  owner,  and  who  accompanies  them  to  their  place  of  destination, 

no  responsibility  attaches  to  the  captain.    Hurst  vs.  WaUetcej ..*• 08 

2.  Whether  the  captain  would  be  liable  without  proof  of  criminality  or 
gross  negligence,  if  the  slaves  are  put  on  board  by  a  person  who  assumes 

no  right  of  ownership.    Query? t6. 

3.  For  damages  caused  by  the  theft  or  robbery  of  a  slave,  the  owner 
may  be  prosecuted  civilly  previously  to  a  criminal  prosecution;  and  exe- 
cution will  regularly  issue  on  the  judgment,  unless  within  three  days  after 

its  rendition,  the  slave^be  abandoned 346 

STATUTE. 

1.  The  re-enactment  of  a  general  provision  found  in  a  former  statute, 
does  not  repeal  the  exception  which  accompanied  that  provision  in  tlie 
previous  law.     McCarty  vs.  Steam  Cotton  Press  Company  etal, 16 

2.  Although  the  words  of  a  law  are  clear  and  free  from  ambiguity,  if 
the  meaning  of  the  whole  context  be  doubtful,  the  Code  permits  a  depar- 
ture from  the  letter  and  a  resort  to  the  spirit.  Boriif.  w.  e,  vs.  BorUf.  m.  e, 

et  aU 87 
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3.  ne  word  ''civil"  in  the  act  of  1828,  abrogating  laws  anterior  to  the 
promalgation  of  tlie  Lamtiana  Codtt  mutt  be  restricted  to  the  Roman  law 
and  the  laws  of  those  countries  wliich  derive  their  jurisdiction  from  it, 
and  is  used  in  contra-distinction  to  the  laws  of  England  and  of  the  respec- 
tive states.    Jenmsoii  vs.  Warmackf 493 

4.  The  legislature  of  1838  substituted,  in  matters  provided  for  by  the 
CodttffPrueiiee,  the  rules  of  proceedings  therein  contained  to  pre-eiisting 
ones,  but  did  not  repeal  laws  which  contained  rules  of  proceeding  to 
carry  other  laws  into  effect,  and  for  which  no  substitute  can  be  found  in 
that  Code. «*• 

SUCCESSION. 

1*  At  the  sale  of  an  insolvent's  succession  administered  by  syndics,  the 
mother  of  the  insolvent's  minor  heirs  may  become  a  purchaser.  MeCmrt§ 
vs.  Siemii  C9ttQU  Prets  CkmyMmg  etai, 16 

TESTAMENT. 

A  nuncupative  testament  by  public  act,  executed  in  the  presence  of 
three  witnesses  who  do  not  reside  within  the  parish,  is  null  and  void. 

\*$  ExeetUarys.  Gros, 100 


ft.  An  estate  Is  liable  for  the  costs  incurred  by  an  executor  under  a 
will  which  is  null  and  void,  in  endeavoring  to   sustain  its  ralidity.    H. 

Si  While  an  order  or  judgment  of  the  Court  of  Probates  directing 
the  execution  of  a  will  stands  unreversed,  no  other  court  can  declare 
the  will  void,  pievent  its  execution,  or  collaterally  examine  the  correct- 
neat  of  the  order  or  judgment    Lewis's  heirs  vs.  His  Exeeuioret  ds,^  387 

4.  If  the  formalities  required  by  law  have  not  been  pursued,  a  testa- 
ment is  void,  no  matter  how  strong  may  be  the  moral  evidence  that  it 
contains^the  testator's  last  dispositions ih. 

5.  It  is  sufficient  If  the  declaration  required  for  the  validity  of  a  mystic 
testament  is  made  in  words  conveying  the  same  idea  as  those  used  in  the 
Louisiana  Code, ik, 

6.  A  testamentary  executor  claiming  possession  of  the  estate,  but  not 
showing  that  the  execution  of  the  will  under  which  he  claims,  has  been 
ordered  by  the  Court  of  Probates,  must  be  considered  as  a  mere  stranger, 
and  against  him  the  heb  for  a  part  only  is  entitled  to  possession  of  the 
whole  estate.    Latodisvs.  Gneriii, 429 

THIRD  PARTY. 

1.  If  the  sheriiF  illegally  seize  and  sell  on  execution,  the  property  of  a 
third  person,  the  latter  has  his  remedy  both  against  the  sheriff  and  the 
plaintiff  in  execution,'  or  either  of  them.       Crocker  vs.  Dt  Passau,    37 
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2.  Sales  of  property  made  under  a  will  which  is  null  and  void,  cannot 
be  set  aside  unless  third  pessons  who  have  obtained  an  interest  in  the 
property  are  made,  parties.    Sterlings  Exuutor  vs.  Qras, 100 

3.  An  obligation  given  as  collateral  security  for  the  debt  of  a  third 
person,  does  not  subject  the  obligors  to  the  laws  which  govern  sureties. 
Mayor,  ifcof  NeuhOrleans vs,  RipUy  et  ah 120 

4.  A  sale  made  in  another  state  of  slavef  in  this  must  be  registered  in 
the'  manner  required  for^  a  sale  made  here,  before  it  can  affect  a  third 
party.     Amdsteadvs^Bowdeny > 263 

A  person  may  stipulate  in  favor  of  a  third  party,  and  if  the  latter  avail 
himself  of  the  advantage  in  his  favor  it  cannot  be  revoked.  PenAerUm 
vs.  Zacharieet  als., 310 


• 


6.  The  illegal  possession  by  a'  third  person  of  a  succession  does  not 
prevent  the  Court  of  Probates  from  taking  the  necessary  steps  to  have 
the  estate  duly  administered.    Mercier,  AUomey,  Sfc.  vs.  SterUn,  exV.  S^,  472 

TUTOR  AND  CURATOR. 

1.  The  surety  of  a  curator  of  absent  heurs  may  be  sued  on  the  bond 

in  a  court  of  ordinary  jurisdiction.    EUiot,  Admndstratorf  Sfc.  vs.  Whitef  322 

2.  The  996th  and  996th  articles  of  the  Code  of  Practice  distinguish 
between  an  estate  accepted  absolutely,  and  one  which  has  come  into  the 
possession  of  the  benificiary  heir  after  having  been  administered  by  his 
tutor,  his  curator,  or  the  testamentary  executor.  WattSf  Curator ,  8fc.  vs. 
Frazeretta. 383 

3.  A  tutrix  cannot  question  the  jurisdiction  of  the  Court  of  Probates, 
for  the  purpose  of  annulling  a  judgment  pronounced  in  that  court,  on  a 
claim  admitted  in  her  account  rendered  to  that  court,  of  her  administra- 
tion of  an  estate  owned  jointly  by  herself  and  her  minor • .    ib* 

4.  The  329th  article  of  the  La,  Code,  relates  only  to  the  inventory 
made  by  the  tutor  of  the  minor's  property,  and  cannot  be  extended  to 

all  cas  es  in  which  minors  are  concerned.     Landreau  vs  Bel, 434 

5.  The  presence  of  a  child  of  the  deceased  is  not  inconsistent  with 

the  administration  of  the  estate  by  the  curator.  SwrndUrvB.  Pef/roux  et  al,,  46^ 

6.  The  tutor  has  no  power  to  expend  more  than  the  revenue  of  the 
minor  without  the  advice  of  a  family  meeting.     Moore  vs.  NichoUs,  488 

VESSEL. 

1.  Where  maritime  interest  is  reserved,  both  principal  and  interest 
must  be  risked,  to  confer  on  the  obligation  the  character  of  bottomry. 
Ohio  JnsuroHce  Contfomg  vs.  Edmondson  et  als 295 
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2.  A  written  obligation  which  has  not  the  character  of  bottomry,  but 
whicli  confers  an  express  lien  on  the  vessel,  cannot,  by  the  maritime  law, 
follow  her  into  other  countries,  to  the  prejudice  of  riglits  acquired  there. 
Ohio  Jn$uranu  Company  vs.  Edmondsan  et  aU, 295 

3.  A  master  of  a  vessel  coming  from  abroad,  does  not  establish  his 

domicil  in  the  city  of  New-Orleans,  by  taking  rooms  there  while  his  vessel  ^j 

is  in  port.    Erttim  vs,  BuUer, 330 

4.  The  sum  paid  by  the  master  of  a  vessel  to  a  sailor  on  discharging  him 

in  a  foreign  port,  b  separate  and  distinct  from  wages ib. 

5.  For  necessary  supplies  furnished  for  a  vessel,  the  master,  the  owner 
or  freighter  and  the  vessel  are  liable;  and  by  charging  either  the  liability  of 
the  others  Is  not  destroyed     Henahato  et  al.  vs.  RoUinSy 335 


6.  The  acts  of  a  foreign  power  controlling  the  place  of  the  delivery  of 
freight,  may  modify  a  contract  of  charty  party.  Shepherd  if  Co.  vs. 
Ltmfear^,.,^ 336 

7.  If  the  foreign  prohibition  to  land  a  cargo  be  conditional,  the  freighter 
cannot  refuse  to  receive  it,  on  the  ground  that  by  receiving  it,  he  will 
sustain  more  inconvenience  and  expense  than  he  would  sustain,  if  the 
vessel  should  perform  quarantine,  and  then  land  her  cargo  at  the  usual 
place ih. 

8.  The  master  of  a  vessel  is  responsible  for  the  indecent  and  inhumane 
conduct  of  himself  and  of  his  crew  excited  by  him,  towards  his  passen- 
gers.   KeeneYB,  Lizardi  et  aU, 431 

9.  Owners  of  vessels  carrying  passengers  for  money,  are  subject  to  the 
same  responsibility  for  a  breach  of  duty  by  their  officers  towards  their 
passengers,  as  they  would  be  in  regard  to  merchandise  committed  to 
their  care ib. 

19.  If  a  vessel  anchored  in  a  part  of  the  port  from  which  the  law 
excludes  her,  another  one  is  not  thereby  authorised  to  neglect  the  neces- 
sary precaution,  to  avoid  coming  in  contact  with  her.     Stone  et  al.  vs 
Carter, 448 

WITNESS. 

1.  The  father  is  not  a  competent  witness  for  his  natural  child.  Dee- 
UmdeSff.  m.  e.  vs.  LeBreret, 96 

2.  Where  the  plaintiff  had  examined  a  witness,  informed  the  court  that 
he  had  closed  his  evidence,  and  the  defendant  had  discharged  one  of  his 
witnesses  and  read  several  depositions — hdd  that  the  plaintiff  might  intro- 
duce another  witness.     Stfmeettd.ya.  Carter  J 448 
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